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FOREWORD, 


I ha\e been asked bj Jfr S C Chatterji to «nte a foreword 
for this book In his request to me to write a foreword to his 
commentary on the Indian EMdence Act, I am not sure that 
mj fnend Mr S C. Chatterji does not intend to con\ey a subtle 
hint that I might demote some stud) to the subject He has 
perhaps suffered m the past and hopes to a^old trouble m the 
future He may eten likely quote himself m support of some 
outrageous contention and hope to silence me by reference to 
my foreword His difficulty however will be that he has made, 
no mndious distmctions m his selection of cases, he quotes all 
the rulings, good and bad, and no matter how contradictory. 
I can imagme no more valuable book for the practising la\v>er 
The book caters for the lawyer's wants m other directions The 
notes on the section’s are carefully analysed to deal with the pomts 
that arise on each, and reference is facilitated by a short index 
to the notes on each section A verj helpful arrangement is 
that of collecting cases on “admissible” evidence, and 'inad¬ 
missible'' evidence 

Sd T. J. Y. Roxburgh, 

(ICS.) 

20-12 27 Chtrf Presidency Mngislrale, 

Calcutta 
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PREFACE TO THE FIRST EDITION 


There are sexeral books on Criminal Evidence m English 
law But there being no codified law the authors treated the 
subjects m their ow-n ua\ and followed their own arrangement of 
them In India the law on the subject is laid dowm in the Indian 
Evidence Act (Act I of 1872 ) which though not a servile copy 
of the English Law of Evidence is but an attempt to reduce the 
English Law of Evidence to the form of express propositions 
arranged in their natural order with some modifications rendered 
necessary b\ the peculiar circumstances of India A writer of a 
treatise on Criminal Evidence m India must for the sake of 
convenience and easy reference follow the arrangement of the 
subject laid down in the Act m order to make it really useful to 
the practitioner Our aim has been to provide for the practitioners 
in the Criminal Courts a book containing exhaustive notes and 
up to date cases of all the High Courts and from all the reports 
relating to thos® portions of the Act which are of frequent anph- 
cation to criminal trials In quoting cases we have not taken on 
ourselves the respon^-ibihty of rejecting apparently contra 
dictory decisions so long as thev have not been overruled 
Reference to English cases and extracts from standard books 
on Fnglish Law of Evidence have been frcclj given where the law 
is the saint Points of difference have also been noted at ap 
propriate places To make the book useful and for the con 
vemence of practitioners m Courts where standard works on the 
subject and reports are not easily available extracts from the 
standard books and from the jud^ents of important cases have 
been given Tor this purpose the following standard books— 
amongst others—have been frequentl> laid under contribu¬ 
tion — 

Ta>lor on Evidence Cockles Leading Cases on Evidence 
Phipson on Evidence Rogers on Expert Testimony Markby 
on Evidence Cunningham on Evidence Norton on Evidence , 
Woodroffe and Ameer All s Law of Evidence Mills Circum 
stantial Evidence 


M\ best thanks are due to Rai Bahadur Tarak Nath Sadhu 
c I T Public Prosecutor Messrs Jatindra Molum Chose 
Advocate High Court Calcutta and Sakti Kanta Bhattacharji 
Vakil High Court Patna form anv valuable ami 
suggestions To Mr Suresh Chandra Paht Vakil nlj thanks are 
due for preparing a portion of the subject index 


POLICE COURT 
Calcutta 

December st /pjy 


S C Chatterji 



PREFACE TO THE SECOND EDITION. 

To make the book mor*. useful, extracts from the rules laid 
downbj the Go\cmment of India and the sc%eral High Courts 
for recording of confessions and the Bengal Police Regulations 
rtcarding \enfication of confessions ha\c been gi\en in this 
edition On an important point, viz , how much of a confession 
leading to discoierj is admissible in cMdencc the decisions 
of the several High Courts have twen arranged separately All 
the important decisions of the several Higli Courts since the 
publication of the First Edition have been incorporated in this 
Edition 

M> best thanks are due to the members of the legal pro¬ 
fession for their kind appreciation of this nev\ venture of mine 
BAR ASSOCIATION 

Police Court S C CHATTERJI 

C aUulla i 7 31 
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ADDENDA OP CASES 

Sec 6 —Where a statement is alleged to ha\e been made 
to her father b\ a girl upon whom an offence under S 376 1 P C , 
was committed m the absence of an} definite and reliable cm 
dence that the outrage and the statement constituted together 
res gestce much value cannot be attached to this statement e%en 
if It IS held to be admissible Ghulam 32 Cr L J 63 127 3 C 
862 AIR 1930 Lah 337 

Sec 8 —In a rape case the raped child when placed before 
the Couit refused to make any statement and the founsel for the 
Crown asked the Court to admit the statement of the mother 
of the child as regards the answers guen b} the child m reply 
to questions put to her and relied on S S held that the an* 
swers gi'en b\ the child m reph to her mothers quincs could 
not be admitted in t\idence by letting m the mother s statement 
under S 8 Soofi 3iCrLJ 141 120 I C 539 L 

S 24 —Retracted confession—\alue of—against—co accused 
Tliough it IS not alone sufficient to justifj a conviction of a co 
accused jet where such confession stands untebutted and there 
IS nothing to show that the accused had reasons for naming other 
men falsely and his story fits m exactl} with the facts known 
and IS corroborated sufficient!} b\ material CMdencc agamst 
the CO accused the evidence is admissible md js a strong piece 
of evidence against the co accused 11 aiirf 3’ Cr L J 42 
127 I C 871 

S 24 —An incriminating statement made in the presence 
of a Magistrate bj an accused person when in police custody 
who IS not produced before the Magistrate with a view to record 
his confession can be proved by the oral testimony of the Magis 
trate even when the conlession has not been reduced into writing 
It does not make an> difference that the accused did not know 
that he was making the incriminating statement m the presence 
of a Alagistrvte Jograj 32 Cr L J 290 AIR 1930 Lah 534 
S 24 —In the absence of anj other evidence to show that 
the evculpatorj portion of a confession is false the Court must 
accept or reject the confession as a vvholc Baliuakavd 32 Cr L J 
362 MR 1931 All I r B 

S 24—rvidence of oral admissions ought alwavs to be 
Tectrve* -oiWi cr«rt«m Such eMdence is necessarily 

subject to much imperfection and mistake for cither the pirtv 
himself ma} have been misinformed or he mav not have clearly 
expressed his moaning or the witness mav have misunderstood 
him or mav purposol} misq,iott the expression used SooJ! 
3 r v^r 1 j 14^ f 
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S 25 —An excise oflict.r is b> \irtue of the pro\isions of 
the H-ngal L\ci<ie Act a police officer within the meming of this 
«»‘cnun and a confession made to him during mvistigntion is 
inadmissible m e\idence, Jbrahtm, 35 C \\ N 601 [Natino, 
51 ;i> I B fo! ) 

S 30 Till word confession in S 30 cannot riasonablj 
l>e interpretid to m an a confession of any offence nor e\en of 
an> minor ullenct included m the offence for which tlie accused 
persons, trt Ik mg tried nor of an> offence connected with that 
olfinci nor of an> offence which maj be disclosed bj the evi 
dence It me ms confession of the offence for which the accused 
per-ms in being tried T*rr»>/i$tra»»i», 32 Cr L J 448 54 M 75 

S 35 —Tilt Court is not bound to accept an entrj made in 
ad ath regiatir as true and max reject the same, A’rt/i/iflifo 32 
Cr L J it>4 A I R 1930 Cal 636 

S 65 —The question whether secondarj evidence was in 
an\ given cas rightiv admitted is one winch i« proper to be 
decidid b\ the Judge first instance and JS treated as verj 
much d jH nding on lus discretion and his decision should not be 
ovirruled tvcijit m a verv clear case of miscarriage of justice 
I tStiaualJi B 103 

S 78 —An extract from a newspaper is not admissible to 
prove a Government Notification Mottlal 32 Cr I J 311 
AIR 1931 All 12 

S 114 —The word ma> m ill b to S 114 is not must, 
and in spite of all that has been said to the contrary m law the 
evidence of an accomplice stands on the lamc footing as any other 
evidence The Court is not obliged to hold that he is unviorthv 
of credit and must Iw corroborated It is for the Court to 
consider after taking into consideration all the circumstances 
one of which being that he is an accomplice whether it docs or 
does not relj on the evidence To entirely rule out the uncorro 
borated evidence of an accomplice might in many ca';cs lead to 
d miscarriage of justice held (fol Ramasamt and Ramsaday) 
A [icrson wlio offers a bribe to an other is not strictlj speaking 
gniltv of an offence committed by the latter and docs not 
come stiicth within the meaning of the term accomplice 
and his evidence cannot be entirely ruled out though uncor 
roborated Malheis 31 Cr I J 8og AIR I 9'’9 Cal 822 

S 118 —Before c% imming a child w itness the Court should 
satisfy itself that the child was sufficiently intellectuall} developed 
to understand the qiustions put to it and convey the relevant 
infcrmition to the Court ff the Court is of opinion that bv 
Ttas n ( f tender sear ano con equent immaturity of judgme 
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the child IS unable to dc this it ought not to e\amine it at all 
Ghulam 32 Cr L J 63 AIR 1930 Lah 337 {Dliant 38 A 40 
fol Na/ar 41 C 40(7 dis ) 

S 154 —There is no rule of law that th evidence of a wit 
ness who has been treated as ho tile must b“ rejected either in 
whole or in part or that it must bt rejecteo so fai as it favours 
the party allmg the witness or so fai as it favouis the opposite 
part) Even when a witness is dealt with under S 154 and 
CIO s xamme'^ as 0 credit this m no way warranfs a dtrtcrion 
to the jury that thtj are bound in law to place no reliance on his 
evidence or that the partv who calico and cross examined hint 
can take no advantage fron anj pait of his evidence PrafiiUa^ 
35 C W \ 731 F B 
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SVPPLEMC^T 

TO 

LMY or KVIDEN'CE IN CRIMINAL CASES. 

TO ^fARCH. 1934 

sncrriox 3, 

The execution or authorship of ft ‘document’ is a question o£ 
fact and maj be pro\ed hkemr other fict In such a case 
(a) a document may be “proved* fta defined in S 3 ‘when the 
Court considers its existence so probable that a prudent man 
ought, under the circumslanccs. to act upon the supposition 
that It was written by the peraon jiJJeged to be its author 
OTcn if no direct proof of his Inndwnting is givcu ” (6) thus a 
document may be proved both — 

(<J by direct evidence, and 
(tO b> circumstantial evidence 
Jfuibuala, 145 I C 481 . 34 Cr L J 967 , A I R 1933 
All 690 


sccnoN c 

A statement made to her father by a girl upon whom ao 
offence under S 37 G had been committed, even though adrmssi- 
’ ' e, in the absence of reliable 

statement arc parts of the 
=A I R 1930 Lah 337 = 

iJM C 862 

SECTIONS G, 8 ct 32 . 

A woman is alleged to have been raped on 2 Cth August and 
ebo is found drowned on the 30 th The question is whether 
her statement to her mother in law made shortly after the 
alleged departure of the accused Aom her bed room on the 
2 Gth 13 admissible in evidence S 32 can have no application as 
tint section refers to the actual cause of death or to the 
^fiTiTsaction rcsuffing m tfea^ Jt* a woman is rnped and 
decides throe da) s later to commit suicide the rape is not the 
cause of- j »> . i ’ lOtigh 

it maj b coi 

onlj be 
to form 



4 


6UPPLEMEVT TO EVIDENCE IN CRIMINAL CASES 


as the Tcs gestae Taylor oQcrs us the best general idea ^ 
■what 15 meant as the tesge^at everjthing that may fairly be 
considered an incident of the event under discussion and 
proceeds to lay down that a mere narrative of a past occurrence 
cannot explain an act T ‘ 

after ravishment la J? 167 » bO 

L J M C 105 60 J P edat the 

very outset that such a statement is no part of the res gestae 
S b covers the relevancy of conduct If the conduct of a 
woman who has been ravished is such that she lodges a 
complaint, then that conduct is relevant and the terms in which 
the complaint are made are relevant as conduct, but the} arc 
not relevant as direct proof of the act The particulars of the 
complaint may so far as they relate to the charge against the 
prisoner, be given in evidence not as being evidence of the 
facts complained of but as evidence of the consistency of the 
conduct of the prosecutrix with the stor} told by her in the 
witness box and as negativing consent on her part Therefore if 
she docs not go to the witness box there is nothing to confi^ 
or corroborate and tic statement or complaint cannot be 
proicd S 8 does not render it admissible Kavpinaiah 
Cr L J 751 . A I R 1931 {Mad ) 233 ( 2 ) 

SECTION 10 

In S 10 ‘an}thing said" ’ ’ 

speeches delivered cr dcclar 


led written by the person, 
in a typewriter But a 
document, of which the writer is not known found in the 
possession of a conspirator, would not b} itself be admissible 
for the piiri osc of proiing the truth of its contents as against 
the other accused The fact of possession would be c\ idcnce 
to show that the conspirator m whose possession it is found 
had received and preserved it Jhabitaln 1451 C ISl , 34 
Cr L J 9 G 7 , A I R 1933 All 690 

SECrlIO^S 10 d. 30 

S 30 applies to statements made before nnd proved at the 
I ^xaijW-i.'V'vitiTi v> irrovcA' used in this section seems 
hardl} applicable to statements made at the trial 

t b} an accused J crsoii during the trial 

can h'vnll} be regarded ns a statement b} him as a consj irator 
Jfi reference to the common intention of tlie persons who 
were mcmlMrs of the conspirac} A»«»«r &7», 34 Lr L J. 
1211,1411 C r*2 90 M > HOC 
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FXlOJt 1931 TO MARCH, 1934 
SECTION 11 

See. 11 mako* a “fact” inconsistent with an} fact in issue or 
relc\ant fact rclc\ant It applies to facts not otherwise 
role\ ant under the prccectling section It does not make all 
document- which make the existence or nonexistence of a 
releaant f ict probable or improbable, rclcaant The expression 
“highh probable or improbiblc” is significant It indicates 
that the connection betnecn the facts in issue and the collateral 
facts sought to be proved must be immcdntc as to render the 
CO existence of the two highlj probable The relevant facts 
under this section cither—(*) exclude, or (tt)impl} more or 
less dietinctlj the existence of the facts sought to be pro\ed 
Jhabualn, 145 I C 4 bi, 34 Cr L J 967 , AIR 1933 
All GbO 


SECTION 11. 

here the accused persons are charged under the Arms 
Act for possession of anns and for conspiracy to commit a 
dacoit}, the fact that one oftbc accused was seen showing a 
revolver to another with whom he was alleged to be conspiring 
to commit a dacoit} is rele\ant under this section Soro}, 59 0 
1361 , 33 Cr L J 8 o 4 , A I R 1932 Cal 474 

SECTION 15 

The accused in his capacity of Sub Divisional Officer, Tele¬ 
graphs, was m charge of Government Funds drawn on imprest 
account for various purposes, among which was the payment 
of wages to coolies employed from time to time on casual 
labour The prosecution case was that with respect to the 
three sums with which the charges were concerned, the peti¬ 
tioner, instead of paying those sums to the coolies as wages, 
converted them to his own use, and it was also the case for 
the prosecution that the muster rolls, which from the record 
of the payments which the petitioner stated he made were 
fictitious documents in the sense that no payment was made to 
to the persons whose names appear on the muster rolls or to 
any one Besides leading evidence to prove the'e items the 
prosecution called evidence lo respect of other payments, 
which they alleged, the accused falsely claimed to have made 
whereas in fact there had been no such payments the accused 
having applied the sums id question to his own use 

Held, S 15 had no application to the circumstances of the 

CT<"- ’ 

ar 

hi 

gi 

lu 
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StJpPLEMENT TO E\IDEN’OE IN CASES 


of his action ind dishonest intention The fact that m his state 
ment he susccsted the possibility of Imving made the pay ments 

towr ’ ’ ' not justify foe 

nro«c actions in vrhicii 

tl^cy 

funds entrusted to him to bis own use If it be said that 

thej were entitled to anticipate bis defence of hona ftde ra^taKO 


* ‘ - rnment money into his own 

it dishonestly to persons not 

* if the issue was whether the 

pa} meats it made wero made bona Ode, examples of conversion 
of mooc} to his own use could merclj show general dislioncst}» 
and as such would be irrelevant for the purpose of rebutting 
the petitioners defence of bona Ode pa}mcnt8 to W'rong persons 
Lloijd, 34 Cr L r 294 . A I R 19^3 Cal 13C 

SECTION 18 

The '‘proceeding” mentioned in this section refers to the 
proceeding In which the matter stated bj tlic j’arty is in issue 
or IS relevant to tlie issue and not to the proceeding if an), m 
which the statement has been inad<», Paid, 35 Cr L J 181 ► 
14G I C 033 AIR. 1933 Rang 202 
SECTION 24 

v\ 1,-,..^ - - —* * • . 


OUlU OUl 

Where a Magistrate recorded n confession on a Sunda} at 
his house and m the English language and did not record the 
questions and answers, and also the questions put b} him to 
the nccu«td vnth a view to satisOing himself ns to the voluntary 
nittirc of the confession and the answer of tlip accused, but 
stated on oatli that he liad satisfied himself that the accused 
vras nnlving the statement voliintanlj, hdl, tlicsc wore moro 
iiTe.,’ulafitics and as no prejudice had been slicwn to have 
been cau«cd to the accused the confession was admissible m 
evidence Oml«sion to ask the prisoner how long he had been 
10 enstody is not an inrgularit} AMnl Hhntu, 32 
L J 9a5» \ I C R 1931(Uh)7Gj 

SICTION 21 

If tiierc IS no other cvidenco to show affirnntu oly that ntij 
part of a confession is false, the Court must accept or reject 
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the confc' ion -is i whole, nnd cnnnot ncccpt only the inculpa 
tory element while rejecting the oscwlpatorj element is in- 
hcrcntlj improbable 52 A 1011 = 32 Cr L J 

302= V I IL 1931 \.ll 1 Buto\enwhcna part of the con 
fe^sioD IS found to be fal e, if there are snfiicient grounds the 
part that charges the accn»cd may be bclicvctl while that which 
18 in hi« faaonr mav be reject^ Dnrga,BO W N 247 = 32 
O L. J &30 

here tlic accused was brought to n person in authority at 
a place where the latter was encamped with the Police and he 
pointed the police man to the accused and reminded him that 
the police were there and told him to speak the truth. held, 
*'* *’ ' in the custody of the 

. “ within the purview of 

Emp 1141 C 215 . 
AIR 1932 Sind 149, 34 Cr L J 129, tlie Court was in¬ 
clined to the \iew that the words used by the person in autho¬ 
rity were not intended merely to convey a warning to the 
accused that he should speak the truth as in Jams, 

10 Cox C C 574, but, to use the words of M^allis J in that 
ca«e, these words meant ‘ you had better speak the truth” and 
were intended to convey to the accused that if he did not 
speak the truth it will be worse for him 

The burden was on the Crown to prove that the confession 
Was not improperly induced , II \ Thompson, (1898) 2 Q B 
12 , and Ibrahim v Ilex (1914) 24 Cox C C 174 and the 
Court was inclined to the view that in the circumstances of 
the case the Crown had not discharged that burden Mor 
Phalai, 147 I C 1033 , A I R 1933 Bind 409 , 35 Cr 
L. J 527 

RECnON 24 SECTION 114 ill (e) 

In the case of confessions duly certified it may fairly be 
presumed that the Magistrate assured himself that the state¬ 
ments were voluntary Polnsanapalle, 82 Cr L J 640 = 
69M L J 114=A I R 1931 Mad 42 

SECTION 25 

To make a confession inadmissible, it is not necessary that 
It shoald be a confession of the crime which the Police officer 
is at that moment investigating Eodaiigi, 33 Cr L J 173 , 
air 1934 Mad 24 , 34 L 858 

An Excise officer under the Bihar and Onssa Excise Act is 
not a Police officer within the meaning of See 25 

A confession made before an Excise officer who under 
Dangerous Drugs Act (II of 1930) not only has the 
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of arrest ^nd search but also his been in\ested by the Local 
Go\ ernment with the powers of the officers id charge ot a 
Police stat ’ a offence under that 

particular Jiaohci lit&hun 

Cr L J 3 P L T 627 

A recent Pull Bench Ruling of the Calcutta High Court (not 
jet reported) has held that in Excise officer 18 a Police Officer 
for the purposes of this section 

SECTION 26 

1 he mam consideration is the making of the confession in 
the presence of the hligistratc and not the knowledge of the 
accused as to the identity of the Magistrate Jograj AIR 
1330 Lah 634=32 Cr L J 290 

SECTIONS 26 91 

A confession made to a Magistrate bj an accused person 
when in police custody but who is not so produced with a view 
* y the oral testimony of 

not been reduced into 
• I R 1930 Lab B34 

Mottram 35 Cr L J 455 

An oral confession made to an Honorary Magistrate is nd 
tnissiblc even if it is not recorded in accordance wilh the pro* 
visions of Sec 161 Allah J^Lsh, 146 I C 1061, A 1 R 
1933 Lah 9o0 3o Cr L J 314 

See 104 Cr P Code refers only to confessions which are 
recorded and »» * r ,] confession to a 

Mogiotratc IS n, 147 I C 113 , 

35 Cr L J 


SECTION 27 

W here a Poheo officer dunng his investigation of an offenco 
left an Honorary Magistrate to summon the accused and him* 
self proceeded to the scene of occiirrcnctr and the Honorary 
afflgigtmte sent for the accused who confessed his guilt to bun 
held the c\ idcncc of the Honorary Magistrilc as regards the 
confession would be admissible and was not covered by Sec. 27 
t(a Ij I Wi» A 1 R LoVi , 

33 P L R 217 

The exj ression ‘ Police custody* docs not neccssirily mean 
formil arrest jt nl«o inclndrs some form of Police surveillance 
nnd rogtriction on the movcioents of the person concerned by 
tie Police Oiirh/il J3Cr L I 75G \ I K IDJ2 Lah 009, 
3J V U Jl fc_>o 
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\ Ftitcment rtndc b^ an acciiecd per on to the police officer 
19 not ndtni' ible in c\ idcnco if the nccii'etl i\i3 not in police 
cti«todx it the time *ilthnti(;h the ptatement nnj lead to dis 
coverr of a fact Where ftatemonta made b> n number of 
perpons in tlic cn>-tod\ of a Police officer lead to tlic discotcry 
of a fnel onh so ninch of the statement of the fir t person 
tnakinc the statement, a« relates di tinctlj to the facts di9- 
oorered is admis iblo in caidcncc llie statements of the 
other iKTsons are not admi® ible at nil Diirlai 59 C 1040 , 
3G C W N 373 33 Cr L J 54G. A I R 1933 Cal 297 
W here tl c accused Claes his infonnalion in the form of a 
comi 0 ind eLattment, the Ttidce mustbeforche rccordstlie state 
nient or Icaacs it to the pin di\tdc the scntcDCC into what are 
its comi onent | arts and onlj admit that part which leads to 
discoicrj Garni ob U 172, 33 Cr L J 39G, AIR 1932 
Bom 2>'G 

W here an accused made n statement to the police that he 
had put the corpse in a certain mine, and in consequence of 
the information the corpse was di«co\ercd m the mine » held 
' protection gircn 

the ingcnintj of 
oner in composing 

sentence which convc>cd the information Sonaiam, 10 
Pat 153«32 Cr L. J 79 > 

Cus^dy" docs not necessarily mean detention or confine 
The fact of the disappearance of i body was reported 
to the Police lio one was then suspected In the afternoon 
of the same day the accu'cd was suspected He was called by 
Poboe and on being questioned pointed out a field where 
the dead bod) of the boy was l)ing A second report was 
made in the ercning after the recovery of the body and the 

accused was mentioned in the report as a probable offender 

sld that at the stage the accus^ made the statement he was 
not in any kind of custod), and his statement is not admissible 
Jalla 32 P L R 347*A I R 1931 Lah 278 = 
52 Cr L J GjO 

SECTION 30 

This section expressly provides that the confession of a 
Bcd who IS being 

' proved, maj be 

accused To hold 

't'' or to lay down tliatthc confession of a co accused 

be taken into consideration as against the accused if 
cn confession is corroborated by independent and untainted 
wft to run counter to the express terms of Sec 30 and 

u d be to legislate and not to administer the law The ad 
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mxssibilifcy of each a confession cannot be oballengcd T|>c 
weight tbit IS to be attached to it as evidence again«t tjc 
accused, however, is a dilTerent matter, and depends ■upoavtvc 
circumstances of each case The Legislature 

refrained from laj mg down any hard and fast rule as to wnai 
should be the form and nature of such corroboration "W hetber 
there IS material corroboration of the confession and whetber 
in the circumstances of the case it can safely be rehod npon 
arc Questions to be determined b> the Court or, if the 
tried by a jar\ bj the jury after the trial Judge has duly 
warned them of the suspicion that attaches to such evidence 
The Act nowhere provides that the confession of one 
accused implicating the accused cannot be corroborated h> the 
confession of another co accused which also implicates the 
accused Such a pro\ isiOD m our opinion, would be neither 
good law nor good sense Aung Hla 9 R 404,33 Cr L J 
20o A r R 1931 Rang 235 T B 

Tbo retracted confession of a co accused is practically 
no value unless there be independent corroboration J-be 
tainted evidence of an approver is not sufficient corroboration 

83 Cr L J 251 . 33 P L R C02, A I E 1932 
Lah 298 

Proved means proved before the case for the prosecution 
comes to an end A confession made by an accused person 
after the close of the prosecution case and when Questions nre 
put to Inm under b 312 Cr P Code cannot be taken into 
’ d ihdaj/nc/ii, 54 hr 788-33 

' $70 But see contra lianil(th 

ig 169=»32 Cr L J 1222 

The confession of an accused cannot take the place of evi 
dence there is evidence against 

the CO support his conviction 

then thrown into the scale ns 

an additional reason for believing that evidence Moofan, 64 M 
75«A 1 R l931Mad 177==32Cr 1/J 448 

A confession recorded bj a Magistrate in jail with a Police 
officer in the nest room and subseQucntly retracted could not 
be acted upon unless supported bj very good corroborate e 
eMdeuce and its evidentiary value against co accused is practi 
cally ml Jtider JOuU, AIR Lah 1931 408 = 32 Cr 

L J 818 

The use to bo made by the Court of a confession whether 
retracted or not, is a matter of procedure rather than of law, 
the business of the Court being to make up its mind in accord 
ance with the dictates of common sense whether it is safe to 
bohere the confession or not AIR 1931 Lah l96 

=32 Cr L J 579 
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SrCTION 32(1) 

The wonl« “n* to nnx of the circum«l‘inccs which resulted 
la hw death arc %en wide Tlie) lacliulc oral statements 
made hv a | er*on wounded niortall} while pursuing dacoit«, 
during the iKTiod commencing from the information given by 
him to the auth iritie« until he is "hot down Tlic dsing declar¬ 
ation made b' him and recorded b> the Magistrate will also 
be rcleaaiit under 32 ■subject to the rule of law excluding 
hear-a% lylUn 34 Cr I 101 0 O M N 077 

SI CTION 32 

Dying Declaration It mal cs no difference whether tlie 
statement recorded IS read o\i r or not or whether it is signed. 
The fact that it had been read o\cr anil signed b) the depo¬ 
nent onl% make-, its c\ idcntiar) \aluc «trongcr 

The e\ idenco of the pcr<on who recorded the statement or 
in his una\ oidablo ab coco «onic other person who was present 
and heard it corrcctl> recorded should alwaj s be taken to make 
the written record admissible hn^huamn 54 M 678 1 83 Cr 
L J 11 j \ I It mi Mid 420 33 L. M 348 

This section makes certain declarations relevant which 
xvould be otherwise irrcleaant as hearsaj The Court nni«t 
judge of the weight of that eaidence on exactly the earn© 
principles as those upon which it acts in judging of the weight 
of other tjpes of CMdencc If *1 Judge thinks that part of a 
dying declaration is dehberatci) false it is very improbable 
that 111 practice he would act on the other part of the declara¬ 
tion at any rate without aery definite corroboration Ilecauee 
It transpires that something in a dying declaration is fal"o, 
the whole djing declaration must not necessarilj be dis 
regarded [Premannndo 29 C W N 738 52 C 987 , 2G Cr 
I 12o6. SSI C 1000 //i»3 Akba} Ah, 146 I C 548 ► 
35 Cr L J 109 , A I R 1933 Bom 479 , 35 Bom h R 1021 
The transaction resulting in death which is contemplated 
m this section cannot mean anj fact or senes of facts which 
nave no direct or organic relation to death The fact of death 
13 ^ the res grsUte the mam fact, and only those circumstances. 


ucath, Hi the iiijurj which results in death, and such facts 
as are within the knowledge of the injured person intimatclj 


®nd immediately connect with the injurj are primarily con 
*^'”!’lated m this section Aulat 4 Lah 451 , 25 Cr L J 
1140 foi jn Y 54 931 33 Cr L J 51 

certain statements made b> the deceased some days | 


/ 
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to her murder, which proved the motive of the ofFenders 
to murder her, were held to be inadmissible In this ca®c, 
several statements made by the deceased some dajs prior to 
his death, such as ‘Mr Cla> (witness) if ever jou hear of m> 
death and it is through foul plaj, m' wife is the cau^e of it i 
‘Mrs Kego (accused) brought iis out tea to drink and Eego 
ad\ ised me not to dfink it thinking it might be poisoned were 
held to be inadmi'asible The statements arc also inadmissible 
under S 8 Under that section it is not the statements but 
the evidence of conduct which is admissible Conduct docs 
not include statements, unless those statements accompanj and 
explain acts otlicr than statements ^one of these statements 

throws ar ’ * --^ i - - * e icccased wbmh 

may be R^oo, 34 Cr 

L J bOo 


SEC 33 (1) 

First Information Reports do not pro\ e themselves and have 
to be tendered under one or other of the provisions of the Evi 
dence Act It can be tendered in a proper case under S 83 (1) 
ns n deoHration as to the cause of tlie informant's death— 
Oivm 33 Cr L J 183, AIR 1931 Lah 103 

The deposition of a witness given before the Coroner eo* 
quinng into the death of a man with whose murder the accused 
18 char" ^ » I * » ’ al, the parti 

cular ore the Magis* 

trate i , 35 Cr L J 

106, J. ^ ^ 

Where a witness had been cross examined for two dajs and 
the witness had to lca\c under circumstances over which the 
Magistrate or the party had no control whate^ cr, and his 
attendance before the conclusion of the enquiry could not be 
procured without an amount of dela> and expense which 
would be unreasonable , held. No general rule can be laid 
down in respect of uofinisbcd testimony If substantially 
complete and the witness is prevented bj sickness or death or 
other causes (mentioned in S d3) from finishing his testimonj, 
whether ina toce or by deposition, it ought not to be rejected 
but submitted to the Jury, with such observations as the parti 
cular circumstances may require But if not so far advanced 
as to bo substantially complete, it must be rejected Dticath 
31 Cr L J 735, 144 I C 331, A I R 1933 Lah 561 

\\ 1 ^ . , , f 


auiniitcu as ttie bijb*Jn<!pcctor of Police deposed that he had 
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scarc'ied for him on *c\cnl occasions but could not find him Tnd 
that he had absconded ; held • that the CMdcncc vras properly 
admitted as the case fell \ritlim the meaning of thcaiords 
cannot be found” or “kept out of the wa> bj thend\erse 
r>art>-”. 35 C M N 143=32 Cr L J 810 

SI OriON 35. 

Tlie Court is notbound to placcnn) rchanccon nnentrj made 
in a death register I<j6rts32Cr LJ.blO=A 1 R 1930C C3B 

SCCTIOXS 40*43 

“It has often been said in this Court that, where a Civil 
suit and a Criminal complaint Imc been filed, \shich raise the 
same issues between the same parties, tlic hearing of the 
complaint should be stajed until the suit has been decided. 
And this lias been put on the ground tlint it will avoid 
a possible conflict in decision Our brother Jackson has 
pointed out m a judgment in ixhich wo entirely concur, 
Gnmiiigainani \a(hr \ Vcdamtithu Xarlar, 99 I C 853 , 
2o L \\ 52 . 52 M L J 82, that the risk of such a conflict 
ts one tluat is inlicrcnt iq the division of causes into Cinl 
and Criminal Tlie judgment of neither Court is binding on 
the other and eacli must decide the cause on the evidence 
before it If they am\e at diffcreDt conclusions, it is 
regrettable, but una%oidable” Padmambham, 65 M 316 1 
33 Cr L J 307 , A I R 1932 Mad 254, 35 L W 176 
In a Criminal trial it is for the Court to determine tho 
question of the guilt of the accused . and it must do so upon 
the evidence before it Suppose it is alleged that A and B 
Ime committed a criminal offence and A is first tried and 
conMctcd, next R is put upon his trial and his defence is that 
tiie act alleged was not committed at all In that ease, the 
judgmer*i_n iv i _ 

as show 
nor ever 
make a 
of cours 
than th 

levant unless the existence of such judgments etc is a fact in 
issue, or is relevant under some other provisions of tlie Act 
Generally speaking, a judgment is only admissible to show its 
date or legal consequences Tratlakho, 59 C 136 , 33 Cr L J. 
441 , A I R 1932 Cal 293 

SECTION 45 

The opinion of an ex|)ert to the effect that one document 
lias been typewritten on the same machine ns another document 
18 not admissible under 8 45 It is for the Legislature 
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consider wliether the sectiOB should not be iroended, but aa it 

stands it docs not include such cxjicrt opinion The Court inay 
Tsk the witness to csplam points Jo fA% our of the view whether 
the two documents ma) or may not have been typewritten on 

the same machine, but must come to its own conclusion and 

not treat such assistance as au expert opinion—a relevant fiwt 
by itself Jhabiiala,\i^J C 481 , 34 Cr L J 967 ; A I R 
1933 AU 690 

It cannot be laid down as a rule of law, that it i3 unsafe to 
base a conviction on the uncorroborated testimony of a finger 
print expert The true nde seems to me to be one of caution, 
that IS to the Court must not take the expert’s opinion for 
granted but it must examine his eiidence in order to satisfy 
itself that there can be no mistake, and the responsibility 
the greater when there is no other evidence to corroborate the 
expert Baroidra 35 C M 863-32 Cr L J 1001‘=A1R 
1931 Cal 441 

\n expert witness, howc\cr, ini\>artnl he may wish to bo, i? 
liable to bo unconsciously prejudiced in favour of the side 
which calls him The mere fact of opposition on the part of 
the other side is opt tc “ * ^ ^ i - a 

rivalry, so that an expert 
support tho view takcu 

simply 


SECnON 64 

’ ’ in- 

adir the 

acc» 35 

C ^ mi , 33 Cr L J 854. A I B 1939 Cal 229 


SECTION 55 

n t ^ t t * complainant was 

ighta 13 inadmissible 

■ ■ L932 Nag 158 Ben- 

aaijal , ^ ^ x<ah 225 


SECTION 73 

M here during police investigation specimen signatures of 
abused were taken on Wank pieces of Paper by the Police 
ouicor, and It was argued that these writings vore statements 
witnin the meaning of Bec 03 of Bom IV of 1902 and ns such 
were not admissible m evidence , held, that they do not nraount 
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to statements and on a charpe of forpen or mnkjnp a false do 
cament and ofTcncos copnatc thereto, such writings often form 
I^rt of the in\c«lip3tion it«elf the object being to see whether 
there is anv ground for j lacing the accused before tnc Magis 
trateon that cliarges. To the firthcr objection that these 
tvritings amount to confession** it was held that the objection 
^s unsound, for the writings do not state nor in the case of 
forgerj do tliej reallj suppest an inference that the accused 
must hare rcalh committed the crime 1 he Court, howerer, 
opined that for the purpose of comparison the accused should 
be made to wntc or pi\e his finger imj rc«sion in Court under 
the direction of a Magistrate or Iiidge If the accused refuses 
to arrite or gi\e his fing r impression in Court an adrerse in 
ference ma> e\cn be drawn against him in respect of the 
charge on which lie is brought to trial Uarnrao 5G B 304 , 
33 Cr L J 000 34 Bom L It 59S .AIK 1932 Bom 40G 

SI CllO^S 78 

This section indicates with precision how official documents 
eff a Government notification arc to be proved and an extract 
from a ncwipaper is inadmissible as proof MoUlal 32 Cr L J 
318 4 I IX 1931 All 12 

s^c^lo^ 88 

This section is notabar to a telegram being consideredalong 
with the rest of the evidence in the case, even if the original is 
not proved, when the telegram is admissible under S 9 liaghu 
nath 34 Cr L J 421.13P L r 802 AIR 1933,Pat 96 
SECTION 104 

The onus always remains on the prosecution to prove its 
case in its entirety and it does not change merely because the 
P^®*‘^cution has succeeded in proving one part of the case 
'•here the accused is cliargw with criminal breach of trust 
as a servant m respect of three items of money—the case for 
the prosecution being that be had realised certain sums of 
money on behalf of his master but did not actually credit the 
his master’s books and the defence of the accused 
was that he had done so held, that it was wrong to try the 
case from the point of view tliat the accused hav mg set up a 
case of having made the payments it was for him to 
establish that case by oral or documentary evidence The 
prosecution should have led cvideRCc to prove the actual 
procedure that used to be adopted b> the accused for the 
purjoso of pajing in such realisations as he u«cd to make and 

t tliat purpose it was necessary for the prosecution to go 
into details to produce and prove document to show that no 
other amounts were cither xn fact paid or could possibly have 
oecn paid bj tbc accused Balai 38 C M N 474 
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SECTION 1-44 ill (n) 

, < _ - Pie f^off 


property knowing 
9 Pat 60G , 32 Cr 


it to be Btolcn at the uatoity 
L J 72. A I R 1930 Pat 513 


the prow 
the pte- 
nds to au 
sequently» 
of part of 
t may he 
cei\ ea the 
Jiarmnyv?, 


section 114 

' ' * not afford reliable 

B evidence SriHo'Ji 


SECTIONS 114 ill (b) ind 133 
Sorao degree of disfavour attaches to persons playmS 

role of a spy or informer Iheir evidence mnst be careinUj 

4 *u ^ itU* ♦/n ittachcd to it must depend 
lal witness JJ/iuwsudfti ^ 

' ' CO A I R 1931 Oudb. 172 

IhcWtO “‘*^7 *“ <“ u IS uoi, must and jn spite of an that 
has been «aid to the contrary in law the evidence of 
pitecs stand on the same footing as any other evidence Tn| 
Court 18 not obliged to hold that ho is unworthy of credit and 
must be corroborated It is for the Court to consider after 
taking into consideration all the circumstances one of which 
being that he is an accomplice whether it does or docs not 
’ ' orrobornten 

ad to mis 

another w 

ted by the 
luiog of the 

ruled out, 

39 A I R- 

1929 Cal 822 

The ttstimony of an apimover ought to be corroborated in 

some rniternl circumstances such circumstances connecting 
and idcntifjing the ^ T^ljere 

in the eiidencc to approver 

thiec circumstance (l) 


he coDdiictcU the investigating party to his field and potnteu 
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out the plice vrlicrcfrora the corpse of the dcccnsed w^3 
cihnracd Held, the circtimsLinccs are compatible with the 
hypothesis tint the ftcctifcti disposed of the body of the 
deceased after he had been killed b} the appfoacr but do not 
aecessanh joint to the coneliKion tint he hirn'clf participated 
in the commission of the murder Jttcoti, 147 3 C 215, 34 
P L. n. St G \ 1 n 1033 Lfth 23 3o Cr L. J 352 

Tie Courts m this country hue laid it down that the cvi 
dence of an accomj lice is not “uch ns should be acted upon 
unless corroborated The e\idence of nn accused who is con 
victed on his own j lea and tlicn cxnminod ns a witness is 
^tbin this rule AUt^ab 34 Cr L. J 136. 34 Boa L R 
1453 .AIR 1933 B 24 

SLCTIONS 114 ill (b) and 133 

The effect of these sections is ( 1 ) that an accused person 
can Icjjtill) be convicted uj on the uncorroborated evidence of 
an appro\cr (2) that whether an accused peron should or 
should not be convicted upon eacU evidence is left to the 
P^dcncc and good sense of the Tribunal after considering all 
the circumstances of the case. (3) that prtrna facte the ovi 
dente of on approver being tainted evidence Is unworthy of 
credit unless it is corroborated in some material particular 
tending to show that the accused committed tbc offence with 
which he is charged (4) that it xs for the Court to delerimae 
10 the ^ 

‘matter’ 

approve 

and as defined in the Evidence Act) is worthy of credence 
and IS /'■ » I . * 1 

accuse 
may b( 

by the confession of a person who is being tried jointly with 
the accused for the same offence implicating both himself and 
the accused (6) that it is the duty of the Court to scrutinise 
with f 
whetl 
not 1 

circumii,^ii,^ 3 oi iiit case Jiunj j xi ‘lUi oo cr Jj d 
20o .AIR 1931 Rang 235 P B 

‘ ’ be held 
d by iQ 
clothes 
vidence 
Singh, 
j26 2G 
AIR. 


B 
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SUPPLEMENT TO EMDBNCB IN CniMINAI CASES 

A failure on the part of a cUent to claim privilege trhen te 
IS midcr cross cnammatioii does not amount to ““j 

scut” given by him to his legal adviser to Jsclose a oommua^ 
cation which IS otherwise privileged under this section Commu 
in a CrowD C^se and 

34 Cr L J 59o . A I R 


SECTION 133 

The corroboration need not be direct evidence 
accused committed the crime , it is Bu£8cient it it is mere j 
circumstantial evidence of his connection with g j 

production by the accused of ornaments definitely identilie 
belonging to the deceased and worn by her was held to 
Butficrent corroboration of the evidence Pj ‘{if “PP™? Vtg, 
charge of murder Sher SingK 14 L 111 33 Cr L J 
A I R 1932 Lah 621 


SECTION 134 

lo a case of alleged rape even of a minor girl, the proper and 
necessary direction to the jury is that it is uosaie to 
the Bccussd on the evidence of the comphiDint unless ij 
corroborated by some independent eridence confirming i 
material particulars the allegation that the crime was com 
muted and that the accused committed it Surendra 88 C ' . 
N 52 • and the evidence of some person as to what the g“ 
said to him is no corroboration within the meaning of this rule 
Nur Ahmed 35 C AV N 108 

SECTION 135 


here the defence wanted to cross examine the witnesse 
for the prosecutJOD m a particular order and prayed that the 
cross examination of the complainant should bo allowed to oe 
postponed held that the mere fact that the complainant 
was a sickly man was present in Court and might not be ah‘c 
to come on some other day owing to ill health would not justity 
the Court in refusing to accede to the request of the defence 
and that the discretion of the Court should be exercised w 
fa\ our of the defence in such a case Moosa 37 C 
288 34 Cr L J 288, A I R 1933 Cal 189 


SECTION 154 

Tl ere is no rule of law that the evidence of a witness wh^ 
has been treated as hostile* must be rejected either in whole 
or in part or that it must be reiected so far as it favours the 
j arty calling the witness Even when a witness la dealt w*ti‘ 
under S 154 and cross examined as to credit this in no way 
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warrants a direction tothejurj that thej arc bound in law to 
place no reliance on lu« evidence or that the part) who called 
and cro«a-examined him can take no advantage from an) part 
of hi9 evidence /Vo/»///o '•SC 1404. 35 C W. K 731. 32 
Cr L. J 76S . \ I It 1031 Cal 401 

The evidence of a witness who had been cross examined by 
the party calling him, tnu<^t go to the jur) with the rest of the 
evidence for them to decide what it is worth 7fa/«d, 36 C 
W ^ 350 33Cr I*J 604 . \ ! R 1032 Cal 523 

The power given b) this section is discretionary and the 
mere fact that a witness docs not ndhero to or subsequently 
makes a statement different from his previous statement, docs 
not of Itself, justif) the cmplojmcnt of Power under this sec¬ 
tion Nffo \yeni,ll R.4,34Cr L.J 286 

In order to obtain leave to cross-examine a witness all tliat 
IS Dcccssarj 13 that the witness’s testimony should have been 
adverse to the part) calling him Cither side may rdy upon 
the cvideocc of a witness who is cross emnuned by the party 
wling him , and the whole of the evidence so far as it affects 
both part '' ’ r • n st go to the jury for 

^hat It IS 14 P L T 491; 

Aral -I 

SECTION 164. 

This sectioo does not cootemplate the production of doou 
moats for inspection, what it contemplates is that one party 
should call upon another in Court to produce a document of 
which the fir^t party has given the other party notice to 
produce 

Certain documents were found in the possession of the 
accused at the time of his arrest and they were afterwards 
returned to him on his giving security for their production 
At the trial, the accused did not produce them for inspection 

in • . , 

C( 

sh 

th 

re 

51 , . ' . 

L. J 283 , A I R 1933 Cal 65 

SECTION 165 

^ See 2 leaves the provisions of the Criminal Procedure 




the INDIAN EVIDENCE ACT, 1872. 

ACT Xo. I OF 1872: 

\s VMLXDED CP TO Dml 1930 

P tsi.ej b\ the Go entor General of In Ita m Council * 
tHecei ed the absent of the Goienior General on 
the ISth March, iS^ 2 ) 


^^'JJe^oaslt is e\pedicnt to consolidate, define and 
amend the Lau of Evidence, It is 
Preamble hereby enacted as follows — 

1 Tlie preamble of Ibe Act shows that it is not merely 
a fragmentary enactment but a consohdatory one repealing all 
rules of idence other than those saved by the last part of Sec 2 
of the Act Collector of Gorakhpur, 12 A (P B ) i 

2 Rules of construction — 

(a) Object and scope of the preamble \VJierc the enacting 
sections of a statute arc clear, the terms of the preamble cannot 
be called m aid to restrict their operation, or to cut them down, 
Indrajti, ii A 262 

(f>) PrniOHS history The proper course is m the first 
instance to examine the language of the statute to interpret it, 
to ask wliat is its natural meaning uninfluenced by considerations 
demed from the previous state of the law To begin with the 
examination of the previous state of the law on the point is to 
attack the problem at the wong end, and it is a grave error to 
force upon the plain language of the section of an Indian Statute 
an interpretation which thewords will not bear, on the assumption 
of a supposed pohej on the part of the legislature to adopt or to 
'ar\ as the case may be the rules of the English law on the 
‘•object Varettdra 28 C W N 170 at p 189 A reference to 
the histor 5 of legislation can onlj lie made when reasonable doubt 
Is entertained as to the true construction of a statute Ibid at 
I» 1S8 . Carmen 54 C lO^i 29 Cr L J 245 107 I C 353 
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THE INDIAN EVIDENCE ACT, 1872 


[S 1. 


(c) Proceedings of legislature It is not competent to refer 
to proceedings of the legislature as legitimate aids to the construc¬ 
tion of a law Srt Churn 22 C 1017 The debate upon the Bill 
when before the Legislative Council is not to be referred to, 
Gopal 18 B 133 

{d) Marginal notes The marginal notes do not form part 
of the section and cannot be relerr^ to for the purpose of cons 
truing the section Thakurain Balraj 8 C W N 699 Nauab 
13 C L J 625 In re P Natesa 28 Cr L J 118 99 I C 326 

(c) Illustrations The illustrations appended to a section 
may be referred to in construing the language of the section and 
may show the intention of the legislature Gtijjti Lai 6 C 171 • 
Fakirapa 15 B 491 Chtda 3 A 573 but they may never 
be allowed to control the plain meaning of the section to which 
the> are appended speciallj if the effect would be to curtail a 
right which the section in its ordinary sense would confer, Koylas 
7 C 132 8 C L R 283 Illustrations appended to sections of 
an Act of the Legislature are not to be taken as express provision 
of law or as binding on the Court Balmokond 16 Cr L J 354» 
and they cannot control the general words of the section, Amhap 
52 B 257 29 Cr L J 545 Phxlhp Spratt 30 Bom L R 315 
29 Cr L J 320 


PART I. 


RELEVANCY OF FACTS. 

CHAPTER I 

PRELIMINARY 

Sec. 1 . This Act may be called the "Indian 
Short tit c Evidence Act, 1872"' 

It extends to the whole of British India,* and 
applies to all judicial proceedings m 
or before any Court, including 
Courts Martial,* ' other than Courts- 


- Statement of Objects and Reason*! jee Garctte of India 1868 p 

lOM tor the draft or prclimmarv Report of the Select Committee dated 


3lst March 18 I 
•of the Scl( 
p 34 


I — 1871 Pt \ p 273 and for the second Report 

lect Committee dated 30th Janaary 1872 ste ibtd 1872 Pt V 
iooo .i j l^ssmns in Council settbid 18CS Supplement pp 1060 and 
ifcirf la-^ ” 1 rxtra Supplement p 42 and Supplement p 1641 and 
18 PI I3n and 230 ^ 

declared in force m Upper Burma generally («*• 
•<ept the S in States) by the Burma Laws Act 1898 (13 of 1898 )—set the 
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Martial con\cned under the Army Act" (amended by 
Act XVIII of IQI9) but not to amda\its presented to 
an\ Court or Officer nor to proceedings before an 
Arbitrator 

and It shall come into force on the first day of 
cl ‘•eptcmber. 1S72 
Act 


3 The law of Etidonce is lex fori 'The law of 
•evidence is the Itx fort which governs ihe Courts Whether a 
witness IS competent or not whether a certain matter is required 
to be proved by wntmg or not whetlier certain evidence proves 
certam facts or not—that js to be determined by the law of the 
countrv where the question arises vvherc the remedy is sought 
to be enforced and where the court <its to enforce it' Bain, 
3 H L C I iq 


Pint Schedule Bur Code in the Hill Distnet ol Arakan by the Arakaa 
Hill District Laws Keeulation I8‘4 lOof 1874) s 3 printed i&id in Bntiab 
Baluchistan by the Itntish Baluchistan Laws Rcculation 1890 (1 of 1890) 
s 3 Bal Code in the Santhal Parffanas b) the Santhal Parganas Set 
tlement Regulation (3 of 18*2) as amended bv the Santhal Parganas Justice 
and Laws Regulation 1899 <3 of 1899) s 3 Ben Code la the Angul 
District bv the Angu! District Regulation 1891 (1 of 1694 ) s 3 tbta, 
in the Cbiitagoog Hill tracts b\ the Chittagong Hill tracts Regulation 
1900 a of 19X1) r D A A Code In the Ivachm Hill tracts as regards 
Hill tnbei by the Kachin Hill Districts Regulation 1895 (1 of lB9o) s3, 
tte the revised edition as modified up to the Ist April 1902 and la 
the Chin Hills as regards Hill tribes by the Clna Hills Regulation 1806 
(‘ ler s 3 fa) of the 

* owing Scheduled 

1 (now the Ranchi 

i Manbbum and 

3 f Singhbhum—see 

< , Ranchi Distnet 

» 1 1894) and the 

05 Ganjatn and 
and under Ss 

J and 6A o •‘in force in the Pargana 

of Manpuf ■) 419 The powers of a 

1-ocal Gove re at the same time con 

ferred on 1 India for the purposes 

of this Act 


» But see the Armj Act (44 A 4o Vict S 127) which is as follows — 
A Court Martial under this Act shall not as respects the conduct 
I Of Its proceedings or the reception or rejection of evidence or as respects 
any other matter or thing whatsoever be subject to the provisions of 
the Indan Evidence Act 1872 or to any Act Law or Ord nance of anv 
legislature \vhatsoc\ef other than the I arliamcnt of the United Kingdom 


Act 1 of IST** IS (subject to such modifications as the Governor General 
V Council may d rcct) applicable to all proceedings before Indian Manne 
-ourts— s«t Act 14 of 1887 S 68 Genl Acts \ol IV ^ 
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3 (a) Judicial proceedings An enquiry is judicial if 
the object of it is to determine a jural relation betii een one Person 
and another or a group of persons or between bun 
community generally but e\en a Judge acting \Mth(mt sucn a 
object in Mew is not acting judicially Tuija, 12 B 3^ 
prehminary enquiry held under S 476 Cr P Code is a 
proceeding Abdulla 37 C 52 14 C W N 132 See defini 1 
in Sec 4 (m) Cr P Code 

3 ( 6 ) Court Defined in Sec 3 post 
3 (c} Affidaiits See N 77 

Sec. 2 . On and from that day the foUowng^ 
Ktped Ot enact >^''5 shall bc repealed — 
meats _ ^ 

(r) all rules of evidence not contained in any 
Statute, Act or Regulation m force m 
any part of British India, 

(2) all such rules, laws and regulations as have 

acquired the force of law under the 
St and 2 j Viot c section of thc “ Indian Council 

Act, 1861’ in so far as they relate 
to any matter herein pro\ ided for, and 

(3) the enactments mentioned in the schedule 

hereto to the extent specified m fhe 
third column of the said schedule 


But nothing herein contained shall be deemed 
to affect any pro\ ision of anv Statute, Act or RegU' 
lation in force in any part of British India and not 
hereby expressly repeaded 


4 A complete Code The preamble shows that the 
Act IS intended to be a complete Code of the Jaw of ei idence 
this section has the effect of repealing the whole of the Enghsn 
Common Law on the subject of evidence so far as it was in force 
in British India Of course when this Code contams provisions 
similar to the English Law the English decisions, though not 
binding may be referred to for the purpose of explaining or ilius 
trating the meaning of the present Act Lekraj 5 C 744 E C 
The Act prohibits the emplojanent of any kind of evidence not 
specifically authorised by the Act ilscU, Abdulla, 7 A 3®5 • 
Piiambar, 2 Bom 61 , Patteku, 47 C 671 24 C W N 501 2 X 
Cr L J 849 58 I C Q 2 q 


• Coll Slat loU Vol 1 
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5 Pro\iso liic proximo is important as it saxes all rules 
oI exndenre contained in an\ Stitutc etc, not horebj c\pressl> 
repealed r f 

(1) Certain «pccnl rules in the Code of Criminal Procedure 
regarding the depositions of medical xxitnesses not called , reports 
of chemical evamincrs. certified copies of prexious convictions, 
depo itiuns taken under Sec 512 Cr P Code 

( 2 ) Secs 17 49 and 50 of the Indian Registration Act 
"hich prt-'.cnbe somi rules regarding the admissibility of certain 
documents 

(i) See 35 of the Indian Stamp Act which lajs down certain 
rules regarding the inadmissibihl} of certain documents not 
dul\ stamped 

(-}) The last paragraph of this section ]ca\ cs the provisions of 
S 162 Cr P Code unaffected Keramat, 27 Cr L J 277 93 

I C 453 

0 Act does not contain the whole law of Evidence 
The Act does not contam the whole law of evidence govern 
ing this countrj Tins section saxes rules of evidence contained 
in anv Statute Act or Regulation in force The law of evidence 
** contained in the Evidence Act and in other Acts and Statutes 
"tilth made specific provision on matters of evidence One of 
«uch Statutes is the English Extradition Act which, as applicable 
to this country, is as much a part of the lex fort as the Evidence 
Act itself, In re Rudolf, 39 C 164 15 C W N 1053 For a 
complete list of Statutes etc winch have been saved by this sec¬ 
tion see Whitley Stokes’ Anglo Indian Codes, Vol II 

7 English Law of Evidence "I suppose it must be 
generally acknowledged that with some few exceptions the Indian 
Evidence Act was intended to, and did, in fact, consolidate the 
English Law on evidence ' Per. Garth C J in Gujjn Lall, 6 C 
2ut although the Code is in the mam drawn on the lines 
of the English Law of Ex idence, there is no reason to suppose that 
It IS intended to be a servile copy of it Ranchoddat, 10 B 439 
5«e also Suixlh 17 B 129 , Vajiram, 16 B 414 The Indian 

Law of 
their n 
b> the 

Evidence Act p 2 

Sec. 3 . In this Act the foUovnng words and 
intcn.,et,t.on expressions are used in the foUoii- 
<iauae mg senses, unless a contrarj' inten¬ 

tion appears from the context. 
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' Court" includes all Judges and Magistrates 
, . and all persons, except arbitrators, 

legally authorized to take evidence 
‘ Fact" means and includes— 

(1) any thing, state of things, or relation of 

things capable of being perceived by tne 
senses, 

(2) any mental condition of which any person 

IS conscious 


Illusirattons 

(«) That tliere are certain objects arranged in a certain order 
in a certain place is a fact 

(6) That a man heard or saw something is a fact 
(c) That a man said certain words is a fact 
(cf) That a man holds a certain opinion has a certain inten^ 
tion acts in good faith or fraudulently or uses a particular woro 
in a particular sense or is or 'vas at a specified time conscious 01 
a particular sensation ts a fact 

{e) That a man has a certain reputation is a fact 
One fact is said to be relevant to another ^^hen 
the one is connected with the other 
Relevant in any of the ways referred to 

in the provisions of this Act re¬ 
lating to the relevancy of facts 

The expression facts in issue ’ means and in- 

Tacts in issue Cludcs— 

any fact from which, either b> itself or in con¬ 
nection with other facts, the existence, non-<jxistence, 
nature or extent of any right, liability or disability/ 
asserted or denied m any suit or proceeding, neces- 
sanlj follows 

Explanation —^\Vhene\er, under the provisions of 
the Hw for the time being in force relating to Civil 
Procedure ‘ anj Court records an issue of fact, the 
fact to be asserted or denied m the answer to such 
issue is a fact m issue 


» Stf row Act fl of IW8 CenI Acts Vol VI 
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Illustrations 
A IS accused of the murder of B 
At hi5 tnal the (Qllo\Mng facts ma\ be in issue — 
that A caused B s death 
that \ intended to cause B s death 
that \ had received grave and sudden provocation fromB, 
that A at the time of doing the act which caused Bs 
death w as b> reason of unsoundness of mind incapa¬ 
ble of knowing Its nature 

‘ Document means any matter expressed or 
_ , described upon any substance by 

Docameat r , K. n i 

means of letters figures or marks, 
or by more than one of those means, intended to be 
used, or uhich may be used, for the purpose of 
recording that matter 

IHuslrattons 

A writing is a document 

Words printed lithographed or photographed are documents 
A map or plan is a document 

An inscnption on a metal plate or stone is a document 
A caricature is a document 

Evidence 'ENidencc” means and includes— 

(1) all statements which the Court permits or 

requires to be made before it by witnesses, 
in relation to matters of fact under inquiry ; 
such statements are called oral evidence, 

(2) all documents produced for the inspection 
of the Court , 

such documents are called documentary evi¬ 
dence 


A fact IS said to be proved when, after consider- 
mg the matters before it, the Court 
either believes it to exist, or 
siders its existence so probable that a prudent 
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ought under the arcranstanccb of the particular case, 
to act upon the supposition that it exists 

\ fact IS said to be disproied rUien, after con¬ 
sidering the matters before it, tre 
-n. pro.ed belies es that it aot» 

not e\ist or considers its non existence so 
that a prudent man ought under the circutn 
of the particular case, to act upon the snpp 
that it does not exist 

4 fact IS said not to be proxed uhen it is neith 
xotprssea proxed nor disproxed 

NOTES 


S Inferpyeiation ciause 
g Court 
lO Tad 
10 (rt) Optnton 
Rdeiant 
la Document 
13 Evidence 
1^ Dnisioti of Exidence 
Proied 

ih Matters before »/ 

17 proof tn crtwtna! cases 
iS Cases 

S Interpretation clause Courts cannot use definition 
0/ uordb gi'en m one Code for the purpo e of defining the saiue 
«ord> in another Code unless the«e definitions are c-spre'sh 
adopted in the latter Ramlal 15 A 141 

g Court—This detimtion is framed onl> for the purposes 
of tlic \ct Itself and should pot he c\tendcd bejond its legitimate 
scope Tidja 12 B 36 Tlie word includes both Judge and 
Ashitlosh 4C 4*^3 A Magistrate acting under S 164 Cr I’ C®de 
has power to -idminister oath Magtt Jxone, x 6 M 421 ("*■* 

ii C 702) 

10 Fact Illustrations (a) (A) (r) are illustrations of 

phjsical ficts illustritions (rf) (r) u( psychological facts 
Slatemtnt feelings opinions and «!t-itts of mind arc just as nmen 
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fact a« an\ ntlur cirrii!Ti>lanct « of uliicli through tlu imclium of 
the or In <iur ••elf con nousncs- nt hcc» mi in an tnd all 

are equalh th! for tin purpo i of proving or di proving 

themattir to win h tli v relit* Ihiic iccording to Sec 4^ and 
other '••ctim- (ontuned m th< sinn. group opinion-, an facts 
Cunn Fv iiih Ed s 

roll Opinion On some pirticular snlijicts positive and 
direct te timonv f, often unattainable In such ca-C' (specified 
below) the opinions or beliefs of vntncs-cs who are not cvperts 
art admitted on ground- of neces U\ Thus a witness can testify 
a"' to vilutlmr a person appeared to be m 'good healtli or the 
revere or lemcd ho-tile or friendlj or appeared^ infoxi 
caied or 1 lohcd excited or 'scared 'old or jouiig' ervvas 
of a partieular age pleaded or agitated ’ or that two persons 
seemed attached to each other Woodroffc 40S 409 

Identity Resemllance PhologT<tphs Witnesses inaj state 
their belief as to tho identitv of persons vvhether present m court 
or not and the) ma) also identif> 
produced and proved b\ competen 
of course that of the photograph 
(Tohon 4 r and F 1031) 

Uh,Is Thrtals cf Tl oris (a) Reference lo Plain 

tiff The opinion of witnesses is admissible lo prove that a libel 
(Barnard 43 J P 127) or threat {Hendy, 4 Cox 243) reiers to 
compUinant So though opinions are not receivable to ex 
plain ordinar) words used in an ordinary sense it is otherwise 
withordinarv words used in a prcK/i'*''sense as where a slanderous 
meaning is imputed to apparcntlj innocent language but m 
such case-, a foundation must always be laid b> fir«t asking the 
witness vvliethcr there was anything in the circumstances 01 me 
cise nr m tlie con ' -ttl.c-OTdB 

from conveying t 
be put what do 
377) 

Htnl,/!ialmi o/ ihmgs As in the case of identification 
of persons opinions of witnesses arc admissible to prove identity 
of things In the identification of persons vou compare m your 
mind the man you have seen with the man you see at the trial 
The same rule belongs to every species of identification per rarke 
B in Fryer 13 Jur 542 

ti Relevant Relevancy must be distmgui«hed from admis 
sibiluv A fact may be logically relevant and vet on grounds oi 
convtnicnce eg because too remote it may not be Jigallv re 
Vant or admissible In this Act, Relevant meant atlmi® 
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Lala Lakhmt 3 C W N cclxviu Relevant facts are those facts 
which though not m issue may yet affect the probability of the 
existence of facts m issue and be used as the foundation of 
inferences respecting them Step Intro 9 

12 Documents See sec 29 I P Code (Note No -> 42 ) 

13 Evidence Evidence means the facts, testimonj and 
documents which may be legally received in order to proie of 

"" jloi 
lent 

the 

tact Under enquiry TJip definition given in this section is 
objected to as incomplete as though it includes statements of 
witnesses it would not include admissions of parties confessions 
etc But it should be remembered that it is an interpretation 
clause and the Legislature onlv explains b\ it what it intended W 
denote whenever the w ord e\ idence 13 used m the Act Ashutosl^ 
4C 483 


I 4 Division of Evidence — 

mid Rnl Evidence B} 

evidence is usually meant theteslimon} of witnisscs to any g"'“ 

crciimstantial or presumptive evidence IS mean' 

fluestmnl^’Yi," “'■'"'“'^tootherfacts from which the fact 
Md the inferred Tlic two forms are equally admissible 

Svanm ' equally direct but tW 

faSlo® “ contains onlj one source of error 

of in S while the latter has lUddit.on faUlbillli 

?oU,„ ^ obstractit considered the former 

closeTvIi 1 ^ Seney Bui when circumstances connect themsel'O 
»Ts m c .irv"' "'oy f“rm a large and strong bod' 

S! “^'‘’'•■rrv conviction to the minds ol the Jury it may be proof 
that which IS direct Wen ibe 
whicJi \i irresistible force of a number of circumstance' 

^mcii we cannot conceive to be fraudulently brought together 
n under some cmcuni 
Cir Ev 39 ^fateria* 

*- uaa real evidence 

, (i) OngiTial and hfttrsay eitdence Original evidence 

1 or documentary 

ct that it was mad® 

trath"’''S„!’.“‘,'i' “Hcred as cvid'Sc'S their o"T' 

Ine infonnttion on winch a pirtv acted is ofteri 
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Ills conduct and is. then original eMdence , 
'nue if It be uccd to prove the truth of the matters stated it is 
idmissiblc in exccptioml ca^es The test of 
nether a declaration belongs to one or the other i=. therefore 
he purpotp for which It IS tendered Plim 2 (See Notes under 
* Spost) 

y) Primary and 5econdar\ eitdtnce These terms appl> to 
he kind of proof that ma\ be Riven of a document irrespective of 
the purpose for which such contents when proved may be used ’ 
Pliip E\ 5 th Ed 2 i ^ 

to Proved Proof does not mean proof to rigid mathe- 
^aUcal dernonstration. because tint is impossible It means such 
V idence as w ould induce a reasonable man to come to a conclusion 
rool regarded as establishment of facts m issue m each particular 
case IS effected b\ — 


(‘i) Evidenccoral documentarj andreal, also admissions and 
confessions of parties, Ss 3 , 5 55 , 58 60 (oral proof ), 6 x-iDO 
{aocumentarv proof). 157 (former statement), 158 (statements 
tinder Ss 32 . 33 post) 

(i) Presumptions of law and fact (Ss 4 79 90 , II 2 'II 4 ) 
(e) Judicial notice Ss 56 57 


(d) Inspection 
e>e for the ear m t 
inferences are comr 

demeanour of the witnesses, N 301 ert**- 
S 539 B Cr P C 


‘ *he 
ve 

iUCJl lllSf CCLlwIl, 


Matters before it "This expression includes matters 
'vhich do not fall within the definition of evidence' m the third 
section Therefore m determining what is evidence other than 
,,®''ihence in the phraseology of the Act the definition of 
®''‘^cnce ' must be read with that of * proved ' It w ould appear, 
therefore, that the legislature intentionally refrained from using 
the word "evidence in this definition but used instead the 
words matters before it ” Woodrolle Ev 8 th Ed 113 

17 Proof In criminal cases There is a marked difference 
as to the effect of evidence m Civil and Criminal proceedings. 
In ordinary civil cases a Judge of fact must find for the part> 
>n whose favour there is a preponderance of proof, although the 
evidence may not be free from doubt But m Criminal cases, 
the party accused is entitled to the legal presumption m favour 
01 innocence and in doubtful cases thaj may suffice to turn the 
scale in his favour The burden of proof is undoubtediv 
the prosecutor, and if upon such proof as he adduces there 


( 
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reasomble doubt rcinaining, the accused is entitled to the 
of It Madhav, 21 W R Cr 13 If the evidence tn a case anoi > 
such a degree of certaintj of the guilt of the accused as is menhone 
in this section, the sentence including that of death must 
on the facts found proved b> howsoever little the proof of them 
exceeds the standard set m this section otherwise the accuse 
must be acquitted and the Judge or Magistrate contradicts hi^se 
if he sav*; that an accused person is proved guilty but sbomdbe 
lightly punished because the proof of lus guilt is vveik Daat, 27 
Cr L J 731 93 I C 59 

In every criminal case two things are involved— 

(a) First, that a crime has been committed 
{b) Second that the accused committed it 

(a) Proof of Corpus dehcu —Die expression legallj 
tlie crime apart from the cnminal In all cnmmal cases, A 
neces«ary to establish tlie deed first Lord Justice Clerk m nis 
charge to the Jury in the case of Pritchard remarked as follows — 

■* There are three things of which you must be satisfied upon tne 
evidence In the first place that the deceased died by poison ,1^ 
the second place that the poison was vvilfully administered for tn 
purpose of destrov ing life and in the third place that it was tne 
prisoner at the bar who so administered or caused it to be admits 
tcred If the evidence is defective in any one of these particuWt* 

the prisoner isintitlcd to an acquittal ’ rormerly, it was theniie 
tint the Corpus delicti speciallv in cases of culpable homicide must 
be proved bv direct evidence But now all that is changed, ana 
circumstantial evidence is now admitted where direct evidence is 
not available It 15 clearly established law tliat it is not ncccssarv 
tint the Corpus delicti should be proved by direct and positi'^ 
evidence and it would be most unreasonable to require sucli 
evidence (WilU Cir Ev p 32O) The mere fact that the body 0 

efusing to 

■ 

: remarkeo 

it is not 

imperativeh cvscntial jn order to justifv a conviction for murder, 
that the Corpus delicti should be forthcoming To recognise any 

suchcondition precedent asbemgabsolutelynccessary toconviction 

in all cases would be to afford complete immunity and certain escape 
to tlio-si murderers w Iio arc cunning or clev er enough to make awa} 
"ith O'destroy the bodies of their victims”, Bhagtralh, ^ 383 

(Sr^alsoiiC 635 7\V R Cr n iiW R Cr 25) Where there 
Is no dclifutc identification o' • • •* ’ * •* - 

IS not conilusive there can 

^73 Will re tlic accusci ith 
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h('a\-v f) oosal her lo tlu ground and tliLii «?ragged her into 

II ^ou«e alter «hich no tr ct ol lur could be di'^ccAercd held 
that in the ab-inci. ttf delimit tvidenci tint tlu uoman Ind died 
itnd that her death was dm to thr blow which the accused dealt 
fter, the accU'.ed could b* conairtid onlv under b 323 I P C 
Bhola 27 Cr 1 | 27^ 92 1 L 43I llu circumstance that 

the dcccaMHl w i-, last 'itn all'* in tlu conipinv of tlu accused 
thouch n r-i i- I -vtron^ su‘^I<iiion igam-t the accused is not 
'ufhcKnt t<i tsitMi'h his guill betend doubt Ghulain 29 
L J l , I t 77^ JO \ I Cr J< :> 

(6) \s regards ilte second the onu> of provmg everj tiling 
essential to the cstabh^'linunt of the charge i» upon the prosecutor 
and enminaJita IS ne\er 10 be proufticd and where facts aie as 
consistent with 1 pn«ontr » innocence as with his guilt innocence 
tnust be presumed \bo in order to justjf> thein/erencco/guilt 

the inculpating facts must be incompatible with the innoctns.c of 
the accused and incapable of explanation upon any other reasonable 
h>pothtsis tlian that of Ins guilt (\\ills Or Ev p 212) Every 
reasonable supposition b\ which the facts ma> be explained 
consistenth with the hvpotlusisof innocence must be ngorouslj 
exammed and succcssfolK eliminated and only when no other 
'Opposition will reasonably account for all the conditions of the 
Case can the cor 
2G3) These rule 
1' sought to be 

18 Cases fn dealing with a case depending large!) on 


rules of evidence cannot be departed from because there may be 
a strong moral conviction of guilt, for a 'Judge cannot set himself 
above the law which he lias to administer to make it or mould it 
to suit the exigencies of a particular occasion {Ibid) Convictions 
must be based on sufficient evidence not merely on moral conviction, 
Som6 lioy 5 \V R Cr 28 The rules of evidence annot be 
departed from because there may be a moral conviction of guilt, 
Batjoo 25 W R Cr 43 

Witnesses having been disbelieved with regard to the graver 
charges the) should not be believed with regard to the small 
residuum of v\hat the Magistrate has ».oncctvcd to be the truth, 
Aleredtik 19 C M N 273 W'ltnesses were all disbelieved, but 
Certain passages were taken and accused convicted without anv 
Corroboration held conviction bad Hartkrtshna, 19 C W b 
330 42 C 784 16 Cr L J 411 Where the prosecution and 

the defence witnesses between whom there is not much to choo 
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make t«o divergent statement!, about one and the same incident, 
the matter becomes doubtful and the accused is entitled to 
bentlit of doubt ICaltt 29 Cr L J 208 106 I C 800 PrO'-ecU- 
tion stor> slighll> stronger and a little more probable, 
ground for con\iction Aabba/A/t 21 C V N 550, Sttleah. zg 
Cr I J 6 q 7 no I C 329 29PLR388 A I R 1928Lah 724 
10 1 ah L J 331 Inferences drawm from probabilities must give 
was to sworn ttstimonj unless the inferences are irresistible and 
show that the sworn testimony must be false Ghulatn, 29 Cr L J 
301 107 I C b35 6 Pit 768 AIR 1928 Pat 146 Prosecution 

cannot gam an> strength from the weakness of the defence theorj, 
nor Can in accused be convicted upon the prosecution case bemg 
more probable than the defence, Ramsunder, 20 Cr L J 253 • t 
P L T 115 Lord Justice Clerk in his charge to the Jury in the case 
of Madelame SmitJi remarked J wish you to keep in mind that 
although \ou may not be satisfied with an> of the theories pro 
pounded on behalf of the prisoner still nevertheless the case for 
the prosecution maj be radieallj defective in evidence ' In K«Ih. 
17 C W N 538, their Lordships set aside the conviction where 
the Sessions Judge disbelieved almost in its entirety the account of 
the occurrence gu en b\ the prosecution witnesses, and substituted 
a narrativ e of his ou n founded for the most part on suspicion and 
conjecture and tho storj of the origin of the occurence and course of 
events as reconstructed bj the Sessionsjudge were wholly inconsis* 
tent with the storv told bj the witnesses To convict on circum* 
stantial evidence alone not onK must tlie court be satisfied that 
each of the facts on which the presumption of guilt is founded is 
proved bejond reasonable doubt but there must be a chain 0! 
evidence so far complete as to leave no reasonable ground for a 
conclusion therefrom consistent with the innocence of the accused, 
Gurdil II Cr L J 82 following (7oo/<j. 15 P R 1867 Cr “While 
the concurrence ot several separate facts all of which point to 
the same conclusion maj though the probative force of each 
be slight be quite sufficient in their cumulative effect to produce 
conviction a mere aggregation of separate facts all of which are 
inconclusive in the sense that thev are quite as consistent with the 
innocence as with the guilt of an accused person, cannot in my 
opinion hive anv probative force The principle is a fundamental 


* L 241 Where the circumstances of a 
case point to the conclusion that the accused committed the nficnee. 
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but there i- a reisonable probibiht\ compatible with his 
innocence thm is no Mifficirnt jiistilic ition for Ins coiiMction 
Sarju 25 I C U2^ In i cast, dt pending on tire urns t intul c' ideiicc 
It Is not sulTirunt to If tin iccustd is not tin. murderer 

I know of n I ont who w Thir< s soiiti ttidinct against him 
and non ajnnst an\ >n« tUi flier fort I find him guiU\ 
nroi^myiq \ (_ 

If th< n u r< i' in il I djuht of the guilt of tin actU'td he is 
•t-ntitkd jv, j( M^lit to ht actjuiltcd l\ult i C W N 465 • 
^faluf-Jliari »( (_ \\ \ i»S 32 I C 137 SluuKar 14 Bom 
L R 7tj ifj I C 325 AlUr (1<|22) I 26 Rahim 3 P W R 
1913 19 I C 715 Crr*^ala 2 M L J 4f)f) 7 Cr L J 216 

\Miert thi circumslantul tvidence adduced to connect the 
accused with tin murder wa-v (<1) 4 blood stained knife was found 
m the house win re he and his two brothers resided, ( 6 ) the tracks 
of the murdfrer were said to hi\t been followed from the liouse 
of the murd rtd man to the house of the accused and to have 
corresponded with the shoes wornba him and (c) the accused was 
said to ha\ t pointed out a blood stained knife which was concealed 
«i a bush on th« w as from the murdered man s house to his house , 
that the (\ idencc was not sufficient to support a consiction, 
Tajoo 34 I C 9Q9 See aKo m this connection S'lir Muhamviad, 
^ I C lot raitullah 27 I C 150 Karam 34 I C 642, 
rarjsf 65 I C 613 Rabta 49 I C 606 , PirOn, 40 I C 703 , 
Burhalti (1923) L 539 Daulal (1923) L 537, Mtsn 31 A 
592 Sumania 20 C W N 166 32 I C 132 Protnode 27 
C \V N 305 70 I C 555 It IS not safe to base a consnction 
under S 302 I P Code where the onlv evidence against the 
accused is the presence of motive and their production of their 
corpse by hun However suspicious the circumstances may be, 
suspicion alone cannot be regarded as sufficient for conviction 
Farzand 29 Cf L J 252 {Rautnun, 27 Cr L J 709 94 I C 
7 L 84 Baiant, 28 Cr L J 641 103 I C 97 AIR 
2927 f ah 541 followed) 


Where the accused had opportunities to tike away the 
mone\ unnoticed and he set up a false defence to account for the 
los-j of the monej held that in a case of this kind where there 
was no eje witness and where the “stolen propcrt\ had not been 
found the possibilities of an\ other person being the culprit must 
be excluded before the accused could be coniicted Jssuar, 10 
C W N 446 When the accused was the father m law of one S 
who was the cousin of the thief and he was found in possession 
of the stolen property 3 da\i after the theft and that he disposed 
of them in 1 suspicious manner held that the circumstances 
though forminR ground for gnse suspicion do not furnish con- 
•clusiie proof 10 C \\ N 219 The fact that an ac 


/ 
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person uas found with a gun m hiS hand immediately after a gun 
was fired and a man was killed on the spot from which the gun 
was fired may be strong circumstantial eaadence against the 
accused but it is an error of law to hold that the burden of 
provmg innocence lies upon the accused under such circumstances 
If there are tuo persons who ans'ver the abose descnption the 
circumstantial evidence loses its weight \cr> substantially 
Nibaraji ii C W N 1085 The burden is upon the prosecution 
of comp 
-oC W 
case for 

to an acquittal whether his defence bq. true or false 

25 C W N 838 And the accused is at liberty to offer evidence or 

not as he thinks proper and no inference unfavourable to him can 

be drawn because he takes one course rither than another Huf^y 
10 C 140 Dhiini ou b C I2i A person cannot be convicted 
on circumstantial ev idence unless the circumstances are such as to 
exclude all reasonable piobabilita of I is innocence Mohavimi^ 
Yar 25 Cr L J 938—also Jagairam 10 Cr L J 9^7 
But if the Court is satisfied beyond reasonable doubt of the 
of the accused the fact that the evidence is circumstantnl and 
^ this connection Ananda 4 

' ' ' Parama'idi 44 M 443 

, « (1914) M \\ N 718 V 

1 C 755 In a case of circumstantial evidence d is of the utmost 
importance to get on the record every piece of evidence which 
mikes the chain of evidence since the failure of one hnk 
destroy tl c whole chain Sheo harain 21 Cr L J 777 58 I C 
457 Where the evidence at the trial is m part disbelieved as to 
which part it is thought that the vvitness had committed perjury 
It IS unsafe to accept the evidence of those witnesses m other parts 
and to convict the prisoner thereunder Jasbat 14 C 164 The 
proof of the case against the pnsoner must depend for its support 
not upon the alisence or Weakness of the explanation of the accused 
but on the positive affirmative evidence of his guilt given by the 
Crown Hamfrtt 51 C 418 Sec N 291 In a criminal case the 
onus IS on the prosecution to prove beyond reasonable doubt the 
guilt of the accused That onus nev er changes \\ here the recent 
pos 1 1 ~i 

ini 
be 

lit 

die onus of proof that rested upon it Uathtm 24 C W N 
619 21 Cr I J 545 31 C L J 310 5O I C 849 fol Schama 

ir Cr \p Kop 49 bit if there is 1 certain appearance made 
out ngiinst 1 parts if Ic 11 inv ilvtd jn a slate of cons]dcribI 
suspicion I c call h 1 upon for his o vn sake md his own safetv to 
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IT 


State and bnng fon\ard the arcamstances whatever they may be, 
which might reconcile such suspicious appearances with perfect 
innocence Amrita 42 C 957 19 C W N 676 16 Cr L J 

497 21 C L J 331 29 I C 513 An accused isalwajs entitled 
to hold his tongue but where the alternative theory to his guilt 
IS a remote possibility whicli if correct he is in a position to 
explain, the absence of any explanation must be considered in 
determining whether the possibilitv should be disregarded or 
taken into account Smith 19 Cr L J 189 43 I C 605 


Sec 4 \\Tiene\er it is provided by this Act 
that the Court may presume a 

Mayp^umc 

fact as proved, unless and until it is disproved, or 
ma> call for proof of it 


Whenever it is directed by this Act that the 
cv.i. ~ Court shall presume a fact, it shall 

regard such fact as proved unless 
and until it is disproved 


\Vhen one fact is declared by this Act to be con¬ 
clusive proof of another, the Court 
Conclusive proof shall, on proof of the one fact, 
regard the other as proved, and 
shall not allow evidence to be given for the purpose 
of disproving it 


NOTES 

19 Presumptions arc either of fact or of law Presump 
tions of facts arc inferences which ' ’ ’’ 

draws from given facts irrespect 
are always rebuttable (Phipson 

inferences which the common course of natural events human 
conduct and public and private business suggest to us And their 
difference from presumptions of law consists in this that while the 
latter are reduced to fixed rules and constitute a branch of the 
system of jurisprudence these merely natural presumptions are 
derived wholly and directly from circumstances of the particular 
case by means of the common experience of mankind without the 
aid or control of any rules of law Such for example is the infc 
rence of guilt drawn from the discovery of a broken knife in the 
pocket of the prisoner the other part of the blade being 
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sticking in the indow of a house which by means of such instru 
ment has been burglanously entered These presumptions 
remain the same under whatever law the legal effect of the facts 
when found is to be decided (Taylor S 214) Sections 86 87 
88 96 114 deal with this class Of these section 114 is the 
most important and the terms of this section are such as to reduce 
to their proper position of mere maxims which are to be apphed 
to the facts b\ the Courts in their discretion a large number of 
presumption to which the English law gives to a greater or less 
extent an artificial value Nine of the most important of them 
are gi\en by way of illustrations (Steph Intro 174 175) 

Presumptions of law are arbitrary consequences expressly 
annexed by law to particular facts and may be either conclu 
sive as that a child under seven is incapable of committing a crime 
or rebuttable as that a person not heard of for seven years is 
dead They are sometimes defined as inferences directed by law 
to be drawn from particular facts (Phip 3) 

Shall presume occurs m Ss 79 80 85 89 and 104 of this 
Act In these sections no option is left to the Court but it is 
bound to take the fact as proved until evidence is given to disprove 
it and the party interested in disproving it must produce such 
evidence if he can Cunn Cv 14 

Conclusive proof Ss 41 and 114 deal with this The law 
gnes an artificial probative force to certain facts and no evidence 
IS alio ved to be produced to combat that effect 



CHAPTER II. 

OF THE RELEVANCY OF FACTS. 

Sec. 5. E\'idence may be given in any suit or 
proceeding of the existence or non- 
Evidence may be cxisfencc of everv fact in issue and 
and relevant facts of such Other facts as are herein 
after declared to be relevant, and 

of no others 

Explanation —This section shall not enable any 
person to gi\e e\idence of a fact which he is dis¬ 
entitled to prove by any provision of the law for the 
time being in force relating to CxmI Procedure* 
Jllusirations 

(а) A IS tned for the murder of B by beating him with a 
club with the intention of causing his death 

At A’s trial the following facts are in issue — 

A s beating B with the club 

A's causing B s death by such beating 

A's intention to cause B s death 

(б) A suitor d ’ ' 

production at th€ 

relies This secti 

prove Its contents at a subsequent stage of the proceedings, 
othenvise than in accordance with the conditions prescribed by 
the Code of Civil Procedure ‘ 

NOTES 

20 Scope 

20 {a ) Thts sectioti to he read subject to (he restrictions provided 

in Part II 

21 Adtntsstbilil-^ 

22 Duty of Court 

23 Objection of parlies 

23 (a ) Admitted without objeetion-~no bar to admissibility betn^ 
challenged subsequently ^ 

/ 
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24 Admxssihthty—object 

25 Waiver 

26 Such other facts as are herein declared to be relevant 

27 And of no others 

27 (fl) Admissibility, Doubt Benefit to accused 

20. Scope. The question of admissibility of evidence must 
be determined with reference to the provisions of this Act This 
section lays down a general rule as to the admissibility of evidence 
evidence may be given of (a) facts in issue, 

(6) facts declared to be relevant, and of no others The 
Act has repealed all rules of evidence not contained in any statute 
or regulation. Panchu, 24 C \V N 501 at p 516, Lekraj, 
5 C 744, Askutosh, 4 C 483, Abdulla, 7 A 385 All evidence 
tenured must be shown to be admissible either by the provisions 
ot this Act or by the provisions of some other statute saved by 
or enacted subsequent to the Act But this rule ol exclusion must 
not be allowed to exclude matters nhich are essential for the 
ascertainment of truth, Abdulla, 7 A 385 at pp 399. 401, 

‘o give evidence of relevant facts 
ntovmld m n“°" .”"5* •» ‘he restrictions 

LtoCn mo “Stance, an oral contract 

evS?e of 1 m relevant under this chapter, but 

evidence of it might be excluded under Sec oi. bv the fact of the 
contract having been reduced into uritmg or by the fact of the 
agreement being one required by law to be m wntin^ asaui. 

Sec . Cnn„‘'l7' »““« te excluded by 

nective and irres- 

Shich IS no ‘1 ‘ M ‘’’’l^hon to evidence tendered before it 
Ev 482 Oue^Zs •I'O pravisions of the Act Field 

wmedls tEv ais evidence should be deter- 

Sc tasc IS a ='■»"«"»* IM reserved until judgment m 

admS bditv ,s Under the Evidence Act 

f “"d exclusion the exeeot.on, .and the 


16 B 66t fira«i n * .laiumtu. 2"iina, 

West Probhudas ii B H. C R 90, whero 

obiwt'ofTtnll tendency to stray from the issues “The 

of the charge made “ *** ^"tain the truth in respect 

should be m 1 r>05itinr.^^ft purpose it i'> necessary that the Court 
Eivcn bv cach estimate at its true worth, the evidence 

K« en nj each witness, and nothing that ,s calculated to assist it 
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21 


in doing so ought to hi. excluded unless for reasons of pubbc 
poLcy the la%' expressh requires its exclusion Utiamchattd ii 
Bom H C R I2I 


22 Dutj of Court In ci^s tried with the aid of Jury 
the evidence which is in 

adm Court It is not safe to 

reh iry to reject the liearsav 

e\ idence and reli on legal tv idcnce alone Ainrtla loBom H C R 
49S bee also Sec 29S Cr P Code The moment the witness 
commences giving hearsaj evidence the Court should stop him 
Pttambar 7 \\ R Cr 25 See aUo haley 7 \V R Cr 2 Abbas 
2 C \\ \ 484 Chunder 24 W R Cr 77 The duty of a Judge 
presidmg o\tr a trial held with the aid of a Juiy is to prevent 
the production of inadmissible evidence whether it is or is not 
objected to bj the parties Panchcouri 29 C W N 300 52 
C 67 See also Abbas 25 C 736 


23 Objection bj Paritea The proper time to make an 
objection is in the Court of the first instance If the objection is 
^rtwa facte sustainable then the opponent must show the Court 
that the evidence satisfies the law If however, the evidence 
appears to the Court to be prtma facte admissible it is for the 
objector to make out the grounds of his objection The objec 
tion should be specific Woodroffe 8th Eo 130 The proper 
time IS when the evidence IS tendered htssen 12 W R 13 So 
also in the case of a document when the document is attempted 
tc be put in Madha^ 9 C W N iii It is the duty of the 
appellate Court to see that the lower Court exercised judicial 
discretion m proper manner. Amnia 10 Bom H C R 497 

23 (a) Admitted without objection no bar to admissibility 
being challenged subsequently Where in a proceeding under 
S 145 Cr P Code the Police report on which the proceeding had 
been started and a sketch of the disputed land submitted along 
wth It were treated as the mam evidence of possession held — 
The fact that the documents were admitted m evidence without 
objection was no bar to their admissibility being challenged sub 
sequently because the question was not a mere question of a mode 
of proof but a question of the evidentiary value of their contents 
on the question of possession R<iri Sashtmttkht 31 C W N 
310 So also hearsay evidence which ought to have been 
rejected does not become admissible merclj because the party s 
lawyer failed to object when it was being giv en hvn Yam 47 
C L J 288 

24 Admissibility—object In deciding the question 
whether certain evidence be admissible or not it is 

to look at the object for which it is produced and the ^ '' 
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IS intended to establish for it maj be admissible for one purpose 
and not for another Taylor 6 B &. Ad 845 Thus the 
mation whether true or false on which a part\ acted is oitm 
material to explain his conduct while if it be used to proAe the 
truth of the matters stated it is hearsav Phip 5th Ed 2 

In case of doubt Where a Judge is in doubt as to the ad 
missibility of a particular piece of evidence he should declim m 
favour of admis-ibilit> rather than of non admissibility, Keh. 
18 C 201 

25 Waiver A contention on the ground of waiver c^not 
be allowed to preiail in a criminal case Amnia, lO 3oro 

H C R 497 E-<cept where the law expressly permits waiver the 

rights of an accused should not be held to be lost by his coo'ent 
to a procedure or to admission of evidence which the law does not 
authorise The pnsoner on his trial can consent to nothmg W 
IS the duty of all criminal Courts to follow the procedure 
cnbed by law and the consent of the accused cannot be invoked 
against irregTi/anty m procedure l/pendra iz C IV N 14^ 
Criminal proceedings arc bad unless they are conducted in the 
manner prescribed b> law and if they are substantially bad the 
defect will not be cured bj any wai\er or consent of the prisoner, 
Bholanath 2 C 30 

26 Such other facts as are hereinafter declared to b® 
releynnt See Sakharam ii Bom H C IR 166 In cnipmal 
proceedings the neces«it> of confining the eyjdence to the issue 
15 stronger if possible than in civiI cases Prahhudas ii ^0^ 

H C R 90 

27 And of no others This is the opposite of the rule 
adopted in Contintntil countnes such as Trance where c%er> 
thing IS admissibh as ciidcncc which the law does not expressly 
exclude Our Act has followed the English Rule Per Mahmood 
J Abdulla 7 A j85 

27(a) Admissibility—doubt—benefit to accused T^ 
benefit of reisnnable doubt ought to be given to the accused 
even to ifii iclmission of evidence particularly documentary 
evidcnci dunnp the trial and when the judge is unable to maV® 
up his mind ihout admissibility the proper course for him is cither 
to direct tilt, prosecution to keep back documents until he has an 
opportunilj of looking at the law or reject them altogether, 
no Judge in a doul>tfuI case of admissibility ought to allow the 
evidence hrst to be given and thtn in his judgment to decide 
about its admissibility, and he should not look into them untd 
they art proi>erJv proved Latjam, 26 Cr L J 881 84 I C 
54^ L i? 6 A 73 Cr AIK 1925 A 405 , Panchcown, 5 ^ 

O7 29 C \\ \ 300 aO Cr L J 782 
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Sec. 6. Facts which, though not in issue are 
so connected with a fact in issue 
of the same tran 
transactton saction, are relevant, whether they 

occurred at the same time and 
place or at different limes and places 

Illintrattons 

(a) A IS icciiscd of tin. murdtr of B b> lieanng him What- 
e\er was said or done by A or B or the by slanders at the buitmg, 
or so shortI\ bifore or after it as to form part of the transaction, 
IS a rcle\ant fact 

(i) A Is accused of waging war against the Queen by taking 
part in an armed insurrection in which propcrt\ is destroyed, 
troops are attacked and gaols are broken open The occurrence 
of these facts is relevant as forming part of the general tran¬ 
saction thout,h A mav not have been present at all of them 

(c) \ sui-> B for a libel contained in a letter forming part 

of a correspondence Letters between the pnrties relating to the 
subject out of which the libel arose, and forming part of the cor¬ 
respondence m which It IS contained arc relevant facts, though 
th^ do not contain the libel it«cH 

(<f) The question is whether certain goods ordered from 
B were delivered to A Tlic goods were delivered to several 
intermediate persons successively Each delivery is a relevant 
fact 

NOTES 

28 Scope 

29 Fads forming part 0/the same tyan^achon Res gestae 

3^ Eiidence of other offences 

3t Other facts 

32 Declarations 

32 (rt) Inadmissible Declarations not parts of the Res gestae. 

28 Scope ‘This and the following sections deal wuth 
circumstantial or indirect e\ idence and an attempt is made in them 
to define the limits of such evidence by describing the connection 
which must exist between the fact m issue and the facts put for¬ 
ward m support of it The sections are not mutually exclusive 
Rather it may be said that the proposition laid down in Sec 6 
IS illustrated and explained b\ the 7th 8th and 9th eection'i” 
Cunn Ev , 17 
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29 Facts forming part of the same transaction 
Res gestae A transaction is a grotip of facts so connect 
together as to be referred to by a single legal 
contract a wrong or any other subject of enquiry which niay 
m issue Every fact which is part of the same transaction as 
fact m issue is deemed to be relevant to the fact iii issue al g 
It may not be actual]^ in issue and although if it were "Ot pan 
the same transaction it might be excluded as hearsay 
any particular fact is or js not part of the same transaction as \u 
r ^ Which no principle has been 

Judges have given dinerent 
Laws of England cited m 
.ucr j VI L J 71) Cf the use of 
the words in Secs 235 d. 230 Cr P Code 


It IS not possible to frame a comprehensive formula of un 
versal application to determine whether two or mort acts 
constitute the same transaction but circumstances which musv 
bear on the determination of the question m an individual case 
ma\ be easily indicated they are proximity of time unity 0 
proximitj of place 
or design Imnta 

401 Sherufaii 27 1 30 " 

49 Hart 4 Cr L j ^ wu 4 14 00m x. it yyi 

15 C L J 517 5S3 Choraguit 33 JI 502 Manfnohan i9 
C \\ N 672 Hart) a 2t C L I 201 


The Tet, gestae may be defined as thos** circumstances which 
are the automatic and undesigned incidents of a particular Jiti 
gated act and winch are admissible when illustrative of such act 
TJ c«e incidents maj be separated from the act by a lapse of time 
more or less appreciable A transaction may last for weeks 
The incidents ma^ consist of sajings and doings of anj one 
absorbed in tl e event whell tr participant or by stander they 
may compn c th i gs left undone as well as things done \\ 00“ 
roffe 7th Ed 132 


30 E\ldence of other offences Gcnerallj spcakmg it JS 
not c mietent to 3 prosecutor to prove a man guilty of one 
felona l\ proving him guilty of another unconnected felony 
but V.U n several felonies arc connected together and form 
of {no (ntire transaction II c one is evidence to show the charac 
terof fl c other Cflts 6B p s^y cited in Prabhudas xi Bom 
II C R 90 Thus when a shop boj was indicted for robbing 
his mistress of SIX shillings and it was proved that on one 
occasKn wJ n the till contained some marked silvir and other 
monej m all l3s 6d and the pn«oner went to it and it was founu 

to contain onh its 6<1 the prosecutor was allowed to show that 
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-on subsequent examinations of the till the nionej was perceived 
to have graduallv diminished and that on the prisoner being 
searched Ss of the marked monev were found on his person for 
though each taking was a separate felonv thej were all so con 
nect^ together as mutuallj to illustrate and prove each other 
Ibtd So wltn a man committed three burglaries m one night 
and stole a shirt in one place and left it at another and the> were 
all «o connected that the Court heard the Instorj of all the three 
burglants Lord Ellenborough remarked that*— If several and 
distinct offences blend themselves with one another the detail 
of the parU s whole conduct must be pursued htley 2 Leach 
983 Tc prow tlic stealing of gas from the prosecutors mam on 
a certain date bv means of a pipe inserted m the mam evidence 
of abstraction of gas intermittenlly for several years by the same 
method htld admissible as forming one continuous takmg 
Firth 38 L J C 5^ I hip 55 Where the accused persons 
were charged with having wTongfuUy confined some persons 
fined them and realised a portion of the fine and on their promise 
to pay the balance three days later they were released but on 
their failure to make the payment on tlie appointed day they 
were again wrongfully confined for realising the balance of the 
fine and were beaten and otherwise mal treated held that the 
transaction of the last day was in continuation of vvliat took place 
on the first day and the beating and the other mal treatment 
alleged to have taken place on the last day were the concluding 
portion of the same transaction Katlash 19 C W N 181 When 
■several offences are so connected that proof of one can be arrived 
at through evidence going to prove the others the evidence is not 
on that account excluded Frabhudas ii Bom H C R 90 See 
also Bachai 23 Cr L J 671 {see Note No 38 post ) With 
a view to prove the identity of the defendant it could be shewn 
that other goods not included m the indictment which were 
stolen from the premises at the same time vvere found in his 
possession So it could be shown upon an indictment for arson, 
that property taken out of the house at the time of the fire was 
afterwards found secreted in the possession of the pnsoner, 
Rickman z East P C 1035 On a trial for feloniously abusmg 
and carnally knowing a female child under the age of ten years 
evidence was admitted of subsequent perpetrations of the same 
offence on different days previous to the complamt it appeanng 
that the prisoner has threatened the child on the first occasion on 
the ground that virtually m such a case it was all part of one and 
the ssme transaction Rearden 4 F A F 76 Archbold 356 
31 Other facts There are some incidents which are 
admissible sunplv because they tend to explain or accompany * 
mam facts e names dates places description and 
6tancc> of partKs though not in issue are alwavs admissible 
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29 Facts forming part of the same transaction 
Res gestae A transaction is a group of facts so connected 
together as to be referred to by a single legal name as a crime a 
contract a wrong or any other subject of enquiry which may be 
in issue Every fact which is part of the same transaction as the 
fact m issue is deemed to be relevant to the fact in issue although 
it maj not be actually in issue and although if it were not part of 
the same transaction it might be excluded as hearsay \Vhether 
any particular fact is or is not part of the same transaction, as the 

which no principle has been 
Judges have given different 
Laws of England cited m 
V- j wt L J 71) Cf the use of 

the words m Secs 235 A 239 Cr P Code 

It IS not possible to frame a comprehensive formula of uni 
versal application to determine whether two or more acts 
constitute the same transaction but circumstances which must 
bear on the determination of the question m an individual case 
may be eaulj indicated they are proximity of time, unity of 

pro\imit> of place continuity of action and contmuity of purpose 

or design Itnnia 42 C 957 See also Faktrapta 15 Bom 
491 Shentfali 27 B 135 Jethalal 29 Bom 449 Datto 30 B 
49 Han 4 Cr L J 420 Canesh 14 Bom L R 972 Puhn, 
3.5.9. 9 J 517 582 Cfioragudt 33 M 502, Manmohan I9 
C \V N G72 Harsha 21 C L j 201 

Tlie rf<i gesiae ma> be defined as thos® circumstances which 
are the automatic and undesigned incidents of a particular Iiti 
gated act and winch are admissible avhen illustrative of such act 
these incidents may be separated from the act by a lapse of time 
nmre or less appreciable A transaction maj last for weeLs 
u maa consist of sayings and doings of anj one 

absorbed in the c\ent whether participant or by stander they 
may comprise things left undone as well as things done V ood 
roffe 7th Ed 132 

30 Csldence of other offences Generally speaking it is 
not com] ettnt to a prosecutor to prove a man guilty of one 
jclon\ l\ proMng him guilty of another unconnected felony, 
but when seaeral felonies arc connected together and form part 
01 one (ntirc transaction the one is evidence to show the charac 
tcrof the other r//i5 6B AC p 147 cilca m Prabhudns il Bom 
“ ^ K Qo Thus when a shop tray was indicted for robbing 
lus mistress of SIX shillings and it was prosed that on one 
occasion wf cn the till contained some marked silver and other 
money m all I2s 6d and the prisoner went to it and it was found 
to contain onU ns 6d tlie prosecutor was allowed to show that 
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-on subsequent examinations of the till the inonej was perceived 
to have graduallj dimmibht.il and that on the prisoner being 
searched Ss of the marked tnonev were found on his person for 
though each taking was a separate felonv thej were all so con 
nected together as mutuallj to illustrate and prove each other 
Ibid So wl tn a man committed three burghries in one night 
and stole a shirt in one place and left it at another and the} were 
all <;o connected that the Court heard the histor} of all the three 
burglaries Lord EUenborough remarked that— If several and 
distinct offences blend themselves with one another the detail 
of the partv s whole conduct must be pursued Whiley 2 Leach 
9$^ To prove the stealing of gas from the prosecutor s mam on 
a certain date bv means of a \ ipe inserted m the main evidence 
of abstraction of gas mtermitienfl} for several jears b} the same 
method held admissible as forming one continuous takmg 
Fifth 38 L J M C 54 l*inp 55 Where the accused persons 
were charged with having wrongfully confined some persons 
fined them and realised a portion of the fine and on their promise 
to paj the balance three da}S later they vvere released but on 
their failure to make the payment on the appointed day they 
were again wrongfully confined for realising the balance of the 
fine and were beaten and otherwise mal treated held that the 
transaction of the last day was in continuation of what took place 
on the first dav and the beating and the other mal treatment 
alleged to have taken place on the last day were the concluding 
portion of the same transaction hatlash 19 C W N i8i When 
several offences are so connected that proof of one can be arrived 
at through evidence going to prove (he others the evidence is not 
on that account excluded PrabI udas ii Bom H C R 90 See 
also Bachat 23 Cr L J 671 (see Note No 38 post) With 
a view to prove the identity of the defendant it could be shewn 
that other goods not included in the indictment which were 
stolen from the premises at the same time were found m his 
possession So it could be shown upon an indictment for arson, 
that prcipertv taken out of the house at the time of the fire was 
afterwards found secreted in the possession of the pnsoner, 
Rickman 2 East P C J035 On a trial for feloniously abusing 
and carnally knowing a female child under the age of ten years 
evidence was admitted of subsequent perpetrations of the same 
offence on different da} s previous to the complaint it appeanng 
that the prisoner has threatened the child on tlie first occasion on 
the ground that v irtually in such a case it v% as all part of one and 
the same transaction Rearden 4 E & F 76 Archbold 356 
31 Other facts There are some incidents which are 
admissibk simpl} because they tend to explain or accompan} 
mam facts e g names dates places description and f 
stance of partitb thojgb not m issue are alwavs admi sible 
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mam conditions of their admi^bilit^ are that thej must be the 
undesigned incidents of the act and substantial!} contem 
poraneous with it and should qualif} explam or complete u 
in some matcnal respect (Phipson 5th Ed 46) 

32 Declarations Illustration {a) speaks of declarations 
being relc\ant as forming part of the same t ansaction To make 
these declarations admissible the} must relate to the fact m 
or a relev mt fact and can onl} be used to explain the fact thev 
accompanv and not previous and sub‘^uent facts unless the tran 
saction IS a continuojs one But such declarations cannot be 
accepted where thev are obviously concocted to serve a purpo«e 
or are equivocal or when the act itself is free from ambigud) 
and docs not require elucidation Thev mu't also be contem 
poraneoU' e ^ made either dunng or immediatel} before or after 
the occurrence but not at such an interval from it as to allow ol 
fibncatjon or reduce them to a mere narrative of past event* 
(Phipson jth Ed 47) It is not alwavs necessarv that the act 
must be bv the s-ime person The declaration of the victim 
and of the assailants may bt admissible and even the declaration 
by 1 b} stander wlulst the transaction is m progress and not con 
eluded may sometimes be relevant The cvciamations of a o' 
stander havt been admitted when immediate for the} then form 
part of tlie rc^ gi^tete But when made aftir the accused had fled 
the} should ho fvchidcd iindtr tht iKjr a\ rule {Morion i 
Evidence 8th E-t oj) 

The admissibilit} of decl irations is subject to three important 
qualifications (1) thev must not he nnde at such an interval as 
to allow of fabrication or reduce them to the mere narrative of 
a past event (2) the} must relate to and can onlv be used to 
explain tlie act thev accompanj and not independent facts prior 
or subsequent thereto and (3) though admissible to explain 
or corroborate thev are not in general to be taken as anv proof 
of the matters stated In Thompson (1693) Skin 40'’ 
ment of wife immtdiatc upon the hurt received and before she ha^ 
time to devise an>thing to her advantage was admitted m an 
action b} husband and vvife for an assault ^ntl batterv upon the 
wife In Betlmgfirld (1879) 14 Cox C C 341 on a charge 0‘ 
murder exclamation of deceased while rushing with her throat 
cut out of a house entered !»} prisoner a minute or two licfore. 
of Oh aunt see what Bedingfie/d has done to mi was rejected 
as the fransaetion was over In this case Cockbum C J his 
applied the rule too strictlv on the otlier hand the dictum of 
lord Demnin C linKoneh (1841) x Q li 51 that 'concurnncc 
of time though material is not essential seems (o erf in th'* 
opposite direction theuright of authnritv favounnga siibslantisE 
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though not a literal contemporaneousness Halsbim, \ol 13. 
PP 437. 43S WTicre a girl after being raped came a^\ay from the 
scene of occurrence to her mother’s house and made a statement 
to her mother held, the statement was not admissible under 
S 6 It could possibK be used to corroborate or contradict 
the statement made b\ the girl Sreehart 31 Cr L J 656 
AIR 1930 Cal 132 

A IS charged with the murder of B A gun had been fired 
through the window of a room in which were B, C A D killing 
B C shouted a> the gun was fired There* the butcher,’ a name 
b> which \wdsknow7i Evidence wa« allowed to be gi\ en of what 
C shouted Inches (1856!. Times Mar 8th 

Hearsa\ cMdcnce of the statement of a b>*stander as to an 
occurrence would be admissible m evidence as part of the res gestae 
only if it was made at the t‘me the transaction was taking place or 
so shortly before or after u as to form part of the transaction 
If the transaction had terminated when the stati ment was made it 
would be inadmissible Where a chowkidar deposed that one G 
ran up to him and stated that he had seen the accused persons 
murder his mistress and it did not appear what interval of time 
passed between the murder and the alleged statement, and G 
seemed to be quite sensible vihcn he made the statement and the 
’ ’ ' * ucli as to e'tcluJe the 

being tutored held 
Mahio II C W N 

26G 5 Cr L J 71 

In cases of noting, conspirac> and the hki the declarations of 
dll concerned in the common object although not defendants, are 
idmi-,sible (Phip, 5th Ed 48 ) The declarations are not proof 
of the fact* they accompany, the existence of the latter must be 
proved indepcnclcntlj (/inf 49) ' Their admission does not impl} 

an acceptance of anj facts the> assert The act of which thev form 
a part may have taken place and jet the statement be in the mam 
false ' Thus a partj assailed maj’ at the moment of an assault 

. . t X 


which they form an exception to the hearsay rule and may be used 
‘ ‘ " ' jns bv injur^ persons 

tho«e present at an 
ircumstances thereof 
d in Phipson Ev. 6th 
person charged vm*’ 

having voluntarily caused grievous hurt was a statement 
the presence of the prisoner - - j - .u-j 
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immediately after the commission of the offence and the prisoner 
did not when the statement was made deny that she had done 
the act complained of it was held that the statement was 
admissible under Sec 6 and Sec 8 ill (G) of this Act Surat 
TO C 302 

32(a) Inadmissible Declarations not parts of the 
Res gestae Where certain persons were being prosecuted under 
section 211 I P C and on behalf of the prosecution evidence 
was tendered of statements made by certain persons near relatives 
-of the accused to the effect that the charge was false and objection 
being taken to the admission of this evidence it was argued that 
the statements were parts of res held that what happened 

at the subsequent police investigations of the complaint is no part 
of the res gestae that investigation is an occurrence separate m 
time and place from the crime itself and the remarks of witnesses 
at the investigation are not remarks occasioned by the crime and 
springing spontaneous!) out of it but remarks made in answer t® 
police enquiries which may be made long after the crime All 
these statements b> witnesses are neither spontaneous nor sitnul 
taneous in time and place uith the enme Grandhe 26 Cr L J 
721 48 M 640 56 I C 209 21 L W 190 See also Jalp^ 
20 Cr L J 311 17 A L J 760 mere the charge is 

the filing of a fahe complaint iiliat happened at the 
subsequent police iniestigition is no part of the res 
\ enkata 48 M 640 A woman who was raped on being 
(lutstioned by a relative of her husband told him that the 
accused had raped her and asked him to tell her father m law 
in Ins fici I which lie did and when her father in law on being 
told what liad happened came liome and she made the same 
statement to him held that the statements and the commission 
of the offence cannot be regarded as forming part of the same 
transaction but the statements were admissible under S B Post 
Raman j L L J 491 The statement of a by slander to be 
admissible must be made at the time the transaction was taking 
plact-or so shortly before or after as to form part of the transaction 
If the trinsaction had terminated and then the statement is made 
the s-tattment i inadmissil le \\hcn a murder had taken place 
the previous night and after the transaction had terminated and 
the murderers had left tf c place a by standcr told the witnesses 


mg 
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transaction in uhich the murder took place having come to an end 
what the witness heard the bj slanders say is inadmissible, 
Pakhar, 27 Cr L J 140 911 C 812 7 L L J 536 What a 
witness tells at the time of the occurrence in respect of the 
occurrence itself is res geslae But his statement with regard to an 
incident which took place sometime ago and which was meant 
to convey that the accused persons who were there did some 
criminal act v ould not be part of the res geslae as it related to an 
altogether different transaction, Khijtr, 27 Cr L J 266 92 

I C ^2 53 C 372 \\ here in a trial for an offence of abduc- 

tn n of complainant’s wife on a certain night, a witness deposed 
that he had seen three women 
ban as the complainant and his 
dusk and when asked gave a c 
search was not part of the same 

and so the reply given was no , 

C L J III 

Note. For admissibility of declarations See Secs 8 and 157 
post Also Naga, 19 Cr L J 155 

Sec. 7. Facts which are the occasion, cause or 
effect, immediate or otherwise, of 
relevant facts, or facts in issue, or 
eflect of facts in*ssnf which constitutc the State of things 
under which they happened, or 
which afforded an opportunity for 
their occurrence or transaction, are relevant. 

Illustrations 

{a) The question is, whether A robbed B 
The facts that, shortly before the robbery, B went to a fair with 
money in his possession, and that he showed it or mentioned the 
fact that he had it, to third persons, arc relevant. 

(6) The question is, whether A murdered B 
"Marks on the ground, produced by a struggle at or near the 
place where the murder was committed, are relevant facts 
(c) The question is whether A poisoned B 
The state of B's health before the sj-mptoms asenbed to 
poisbn, and habits of B, known to A, which afforded an opportunity 
ier the administration of jraicon. arc relevant facts 
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NOTES 

33 Scope 

34 Opportunity 

35 Similar Facts 

33 Scope Lea\ing the transaction itself the present 
section embraces a larger area and provides for the admission 01 
several classes of fact which though not possibly forming part ot 
the transaction are \et connected with it in particular mode (vW 

as occasion cause effect as giving opportunity for its occurrence 

or as constituting the state of things under which it happened) 
and so are relevant when the transaction itself is under enquiry 
(Woodroffe 6th Ed p 135) 

III (a) speaks of facts which arc relevant as giving occasion 
or opportunity or being the cause 

Ill (i) of facts which are relevant as effects of facts m issu® 
III (c) of facts which are relevant as constituting the state 
■of things under which an alleged fact happened and as affordir>5 
opportunity 

34 Opportunity Opportunitj must always be relevant^ 


the opportunity but there is a uidc gulf to be bndged over h} 
evidence between opportunity and commission This is « ell lUdS 
trated by a case cited by Best from Starkie in which a female 
servant was charged with having murdered her mistress No 
persons, were in the house but the deceased and the prisoner 
the doors and windows were closed and secure as usual The 
prisoner was condemned and executed chiefly on the presumption 
that no one else could have had access to the house but it after 
ward:, appeared by the confession of one of real murderers that 
they had gained admittance into the house which was situated m ® 
narrow street bj means of a board thrust across the street from 
upper wmdow of an opposite house to an upper window of th^* 
in which the deceased lived and that having committed the 
murder tfiej retreated the <ame way leaving no traces 
them Norton Ev 96 Sec in this connection the charge to the 
Jur> m the case of Madclam Smith (Notable Trials) 

35 Similar Tacts 1 acts similar to but not connected 
vnlh the mam fact except by being in issue or being part of the 
same transaction or by having a causal relationship with it are not 
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in general admissibk to prove the mam fact The> must be linked 
together b\ the diain of cause and effect in some assignable uaj 
before an inference can be drawn (Stephen Dig p 163) Nor 
when an act ha-' been proved to show that i given partj did the 
act mav evidence be tendered of similar acts done either by 
himself with tin object of showing a diapo>ition or propcnsitj to 
commit and a consequent probability of liav ing committed the act 
in question, or bj other* though similarl> circumstanced to 
him-elf to show that he would be likely to act as they (Phip 
5th Ed p 143) W here the question was whether A a brewer sold 
good beer to B a publican the fact that A sold good beer to other 
publicans was held to be inadmissible Halcofitbe 2 Camp 391 
bimilarl dissimilar facts arc not admissible to disprove the 
mam fact eg honest acts to di'iprove fraudulent acts (Mcr/iMer, 
31 L J 180), so where a person ischarged wJthsedition, evidence 
that he had on previous occasions expressed principles of an oppo 
site character is inadmissible in A s favour 120 C C C 

Secs p 939) Phip 143 TlieapparentexcepffonstotJjisruIcare 
the admissibility of those facts evidence of which may be tendered 
not to prov e the mam fact itself but to prov e the state of mind of 
the person committing it after the act itself had been proved by 
other evidence and also facts shewing accident or system (Ss 

14 and 15 post) As to similar facts admissible toproveidentity sw 
notes under S 9 post To prove that a person wrote a libellous 
letter other letters libellous or not written by Iiim to third persons 
may be put in not to shew that he was likely to write such letters, 
but as proof of handwriting and thus of authorship Jones 15 Q, 
B D 439 Phip 145 

Sec. 8. Any fact is relevant which shows or 
itotive constitutes a motive or prepara 

and previOT^^’or^sX ^*0^ fact in issue or relevant 

'cquent conduct fact 

The conduct of any party, or of any agent to an}'^ 
party, to any suit or proceeding, m reference to such 
suit or proceeding, or in reference to any fact in issue 
therein or relevant thereto, and the conduct of any 
person an offence against whom is the subject of any 
proceeding, is relevant, if such conduct influences or 

15 influenced by' any fact in issue or relev’ant fact, 
and whethvT it was previous or subsequent thereto 

Explanation i —^Thc word “conduct" in 
section does not include statements, unless f ' 
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Statements accompany and explain acts other than 
Statements , but this explanation is not to affect the 
relevancy of statements under any other section of 
this Act 

Explanation 2 —When the conduct of any person 
IS relevant, any statement made to him or in his 
presence and hearing which affects such conduct, is 
relevant 


Illustraltons 


(a) A IS tried lor the murder of B 

The facts that A murdered C that B knew that A had mur¬ 
dered C. and that B, had tned to extort money from A by threaten¬ 
ing to make his tjiowledge public are relevant 

(i) A sues B upon a bond for the payment of money ^ 
denies the making of the bond 

The fact that at the time when the bond was alleged to bo 
made, B required money for a particular purpose, is relevant 

(c) A IS tried for the murder of B by poison 

The fact that before the death of B, A procured poison 
similar to that which was administered to B, is relevant 

(d) The question is whether a certain document is the will of A- 
The facts, that not long before the date of the alleged will, A 

made mquiry into matters to which the provisions of the alleged 
will relate , that he consulted vakils in reference to making the wU, 
and that he caused drafts of other wills to be prepared, of which 
he did not approve, are relevant 
(c) A is accused of a enme 

The facts that, cither before or at the time of, or after the 
alleged crime, A provided evidence which would tend to gi\ e to 
the facts of the case an appearance favourable to himself, or that 
he destroyed or concealed evidence or prevented the presence or 
procured the absence of persons who might have been witnesses, or 
suborned persons to give false evidence respecting it, are relevant 
(/) The question is, whether A robbed B 
The facts that, after B was robbed, C said m A's presence— 
"'the police are coming to look for the man who robbed B," and 
that immediately afterwards A ran away, arc relevant 
(g) The question is, whether A owes B rupees 10,000, 
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The facts that A asked C to lend him moncj and that D 
said to C in A s presence and heanng—• I advise jou not to trust 
A, for he owes B lo ooo rupees and that A went away without 
making an> answer are relevant facts 

(/j) The question is whether A committed a crime 
The fact that \ absconded after receiving i letter warning 
him that mquin was being made for the criminal and the contents 
of the letter are relevant 

(t) \ I^ accused of a crime 

The fact that after the commission of the alleged crime he 
ab conded or waa m pos e^iSion of propertj or the proceeds of 
prop-’r \ acquired b\ the crime or attempted to conceal thmgs 
wli ch Wen. or might have been used m committing it are relevant 
(;) The question is whether A was ravished 
The fact that shortiv after the alleged rape she made a 
complaint relating to the crime the circumstances under which 
and the tvrm in which tlie complaint was made are relevant 
The fact that without making a complaint she said that she 
had been ravished is not relevant as conduct under tins section, 
though It mav be relevant— 

as a ing declaration under section 32 clause (z) or 
as corroborative evidence under section 157 
(A) The question is whether A was robbed 
The facts that soon after the alleged robbery, he made a 
complaint relating to the offence the circumstances under which 
and the terms in which the complaint was made are relevant 
The fact that he said he had been robbed without making anj 
complaint is not relevant as conduct under this section thougli 
it may be relevant— 

as a d>ing declaration under section 32, clause (i) or 
as corroborative evidence under section 157 

NOTES. 

36 Mo/iic 

36 (a) Inadmissible 

37 ^'reparation 

38 Conduct of parties 
38 (<i) Illustrations 

38 (6) Evidence of conduct ^Valu6 of f 

38 (c) Not admissible ^ 
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38 (d) Absco7idin^ 

38 (e) Abscoitdino if corroboration of the evidence of an 

accomplice 

39 Tlxp I 

39 (rt) To he read ivilk Ss 2p and 36 post 

40 Exp 2 

40 (fl) Sialemeni made in the presence of an accused person 

40 (6) Police Report 

40 (cj /Icfintsston by conduct 

40 {d) Documents found in a person s possession and letters 
urilten by him and to him Intercepted letter 

40 (e) Access to documents 

40 (/) \ hot admtsstle 

36 Motive Facts which constitute the motive or pr^ 
paration of a giv en act may be said to be part of the occasion or 
cause of it and so the first part of the section is bttle more than an 
amplification of the previous section It is general!} m oon^ 
tion with criminal cases that evidence of motive is material The 
importance of it is very different from that of an opportunitj or 
preparation The existence of a motive commonlj becomes 
natural when the other facts such as opportunity and the pre 
paration for the commission of enmo had been proved Although 
the absence of apparent motive is always a point m favour of the 
accused the existence of it is not a fact which like opportunity 
must be prov ed by prosecution Cunn Ev p 23 The absence 
of an inducing cause is reasonably regarded where the fact is 
doubtful as affording a strong presumption of innocence Vih* 
156 But the adequac} of motive is of little importance We 
know from the expenence of Criminal Courts that atrocious crimes 
of this sort have been committed from \er> slight motives not 
merelv from malice and revenge but to gam a small pecuniar} 
advantage (per Campbell C J m Reg \ Palmer) Tlie exis 
tence of an adequate motive for the perpetration of a great crime 
Is a thing impossible there is no adequate or sufficient motive 
for a great crime Still there maj be what is called an intelhgih^® 
motive—this existence of some evil passion or some immediate 
and strong excitement which in a moment of half frenz} drives 
a man to the commission of murder These are ver} evident 
and intelligible incentives to enme But when we find that in 
the opinion of the pnsoners counsel there is no motive for the 
perpetration of this crime it means no more than that the motive 
has not been discovered If the crime had been committed there 
must have been a motive or incentive and yet we may never 
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<ii«co\er what it was The motncs of human action as we know 
from histor\ and experience are inscrutable {per L J Clerk in 
J^rilchard s case) The mere fact howexer of a party being so 
«ituated that an ad\antage would accrue to him from the com 
inis«ion of a cnme amounts to nothing or next to nothing as a 
proof of his haxmg committed it Almost e\cr> child has some 
thing to gam b\ tlie death of his parents but bow rarely on the 
■death of a parent is pamcide suspected (3 Ben Jud Ev 187 8) 
Still under certain circumstances the existence of a moti'e 
becomes an important element m a chain of presumptive proofs 
as where a person accused of ha'mg set fire to Ins house has 
prcMouslv insured it to an amount exceeding its value or when 
a man accu cd of the murder of his 'vife had previously formed 
adulterous connection with another female etc On the other 
hand the absence of anv apparent motiveis alwajs a fact m favour 

of the accused although the existence of motive invisible to all 
except the person whose bnast is solicited by them must not be 
ovrrlooked Best pp 56s 569 Tlic /trci? presumption 

in favour if innocence from tlic absence 0/ an apparent motive 
IS greatlv strengthened where all inducement to the commission 
< f the imputed cnme is opposed bv strong counteracting motives 
as where a per«on md cted for arson with intent to deprive an 
insurance compan> had furniture on the premises worth more 
tlian the amount of his insuranct or vvhere a part> accused of 
murder had a direct interest m the continuance of the life of the 
part' supposed to have been murdered 

A fortiori would this presumption seem to appl> vvhere 
the life of the suspected part> had been endangered as the conse 
quence of the supposed cnminal act as where a partj charged 
With murder bj poison had herself partaken of the poisoned food 
but the circumstances of ipparentlv favourable presumption 
ma\ have been resorted to as an artifice to avert suspicion epecialh 
if ti e quantitv taken was not sufficient scnoiish to endanger life 
^\lll Cir tv 217 218 

Cases The evidence as to the motives w ith which a prisoner 
commits a crime should be of the strictest kind Zuhtr 10 
W R Cr II 

The absence of all motive for a cnme wlien corroborated b^ 
evidence of independent character of the previous insamtv of the 
prisoner IS not without weight 5 A ^lustafa i W R Cr iq 
Dll Gan 3^ C 686 

Absence of evidence of motive in other cases. See Sorab ^ 
"W R Cr 2$ 31, Babar, 15 \\ R Cr 46 
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Absence of evidence of motive is not fatal if the evidence as 
to the deed is sufficiently convmcing Ja\ Chand, 7 W. R Cr 60, 
Dwijendra 19 C W N 1043, Mokna 26 Cr L J 774 86 I 
406 7 L L j 59 

It IS not necessary for the prosecution to prove motive for the 
dime It IS enough if it is established that the crime was com 
mitted ^^^len, however, the prosecution puts forward a sub¬ 
stantial case as to the motive for the cnme the evidence regard¬ 
ing the motive has got to be considered in order to judge of the 
probabilities Failure to prove motive, however, cannot out¬ 
weigh the positive evidence as to the crime, Ntsht, 26 Cr. L J. 
805 41 C L J 35 86 I C 453 AIR 1925 Cal 525 The 
motive for a cnme can never supply the want of reliable evidence, 
Rannun, 27 Cr L J 709 94 I C 901, Arjun, 9 L L J 36: 
96 I C 326 Evidence of bad character to prove motive, 
Jagtia, N 220 

Ills (a) and (6) are instances of motive 

36 (a) Inadmissible. In a trial for the murder*of a parti¬ 
cular person the evidence adduced on behalf of the prosecution, 
that on two previous occasions the accused under trial had com¬ 
mitted murders themselves but had falsely charged and got 
convicted some other persons as murderers is irrelevant because 
the facts that the previous murders had been committed by the 
accused does not constitute a motive or preparation for the 
subsequent murder Moreover the evidence amounts to evidence 
of bad character Gangaram 22 Cr L J 529 12 Bom L R. 

1274 62 I C 545 See note No 42 

37 . Preparation. “AH premeditated crimes must be 
preceded not only by impelling motives but by appropriate pre¬ 
paration Possession of instruments or means of crime, under 
circumstances of suspicion as of poison coinmg instrument, 
combustible matters picklocks, house breaking implements, 
dark lanterns or other destructive criminal or suspicious weapons, 
materials or instruments and many other acts of apparent pre¬ 
paration are important facts in the judicial investigation of 
imputed cnme'' (^\llls Cir E\ p 65) Similarly the purchas¬ 
ing, the collecting and fashioning instruments of mischief, re¬ 
pairing to the spot destined to be the scene of it, acts done with 
a view to giving birth to productive or facilitating causes; or of 
removing obstruction in its execution, or averting suspicion from 
the criminal are ranked as preparations And facts of these 
kinds become more powerful ui^cations of guiltj purpose, d 
false reasons are assigned to account for them Falsehood and 
invented stones are frequcntlj told bv prisoner* before th<> 
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comml^«lon of the crimi in onicr to prepare the minds of their 
acquamnnccs for the catastrophe (Wills Cn E% p 66) 
411 prehminart acts «hefher criminal or not rendering the crime 
more ea«e Mfe cerliin and cffectne ire rccenable as in the 
nature of prej arations (Phip 5th Ed p 122 ) In the case 
of \ Bihm cittd m Wills Cir E\ p 343 the prisoner 

was indicted for the murder of his wife bv poison and the defence 
was accident The most striking evidence agiinst the prisoner 
was that he wrote various letters before Ins wifes death stating 
that shi was unwell that she was under the care of two medical 
mm and was ipprehensivt of t miscarriage at a time when she 
was chtirful and well The evidence as a whole left some doubt 
in the ca L and the pnsoncr was acquitted In the case of Reg 
\ llartle\ tl e prisoner was indicted for the murder of her infant 
child The bodj was disposed of in a suspicious manner but the 
defence was that the child had died a natural death The day 
before the alleged murder the prisoner wrote a letter in which 
she stated that her child was dead whereas at that time and for 
twelve hours afterwards it was alive and in good health She 
was found guilty (Wills Cir Ev p 67) See also Hantnarradt 
39 B 58 Illustrations (c) and (d) are instances of preparations 
The former is taken from Palmers case 

38 Conduct of parties Parties include both the com 
plainant and the accused m a cnminal case A prisoner charged 
with murder is a part} Abdulla 7 A 385 So is a person an 
offence agamst whom is the subject of any proceeding {Ibid) 

If such conduct influences or is tnjlvenced by a fact tn issue 
or releiant fact In a charge upon a trial of murder, it appeared 
that the deceased shortly before her death was questioned by 
various persons as to the circumstances in which the injuries had 
hern inflicted on her (hat she vtas at that time unable to speak 
but was conscious and able to make signs— held per Petheram 
C J that the signs could not be proved as conduct within the 
meaning of this section inasmuch as taken alone and without 
reference to the questions leading to them there was nothing to 
connect them with the cause of death and to make them relevant, 
vihile the questions would not be proved either under Evplanation 
2 of Sec 8 or under Sec 9 inasmuch as the condition precedent 
to tlieir admissibility under either of these provisions was the 
relevancy of the conduct which they were alleged to affect or the 
facts which they were intended to explain The conduct made 
relevant b\ See 8 is conduct which is directly and immediately 
influenced by a fact in issue or relevant fact and it does not incl ^ 
actions resulting from some intermediate cause such as 
•or suggestions of other persons Per Mahmood J 



38 THE INDIAN EVIDENCE ACT 1872 [ S 8- 

^^ord conduct as used m this section does not mean onl> such 
conduct as is directly influenced by a fact m issue or relevant 
fact that the signs made by tlie deceased "Here the conduct of a 
person an offence against whom was the subject of any proceeding 
and were relevant as such under Sec S and the questions put to 
her were admissible m evidence under Exp 2 of Sec 8 or under 
S 0 Aldulla 7 A 385 folJoued in Sadhu 26 C W N 4^^' 

Chandrika 2^ Cr L J 129 Gesticulations of a deaf mute are not 

admissible as e\ndence of conduct 5 Omlh Cas 246 The con 
duct of a partj both antecedent and subsequent is extremely 
relevant but the condition precedent to the admissibility is that 
such conduct should influence or be influenced by any fact in 
or relevant fact In Abdulla 7 A 385 Petheram C.J ^emarked^ 
the conduct of a partv interested in any proceeding at the tune 
when the facts occurred out of which the proceeding arises is not 
only relevant but is very important m cases m which no direct 
evidence of a relevant fact cannot possibly be had e g m cases 
in which the question is with what intention a party did a certain 
act It is not possible to give direct evidence of a 'state of man ^ 
mind except his oivn confession or the evidence of other people 
proving that he admitted to them that such was his intention 
In such cases the evidence of the conduct of the person at or about 
the time when the transaction took place is v ery relevant lo ^ 
case in which the accused person the landlord of a house m which 
he occupied the lower flat was found in the middle of the night 
in the room of the complainant oneofhistenantupstairs in which 
the complainant and his wife were sleeping and the question 
was with what intention the accused did the act their lordships 
remarked though the prosecution must prove the existence of 
some one or more of the intentions mentioned in Sec 441 I ^ 
Code the proof need not be direct It will be enough if it is 
proved like any other fact (and the existence of intention is a fact)^ 
by the evidence of conduct and of surrounding circumstances 
Balmukund 22 C 391 So in a case of cheating the subsequent 
conduct of the pnsoner would be evidence to prove previous 
dishonest intention Heeraman 5 \\ R Cr 5 Where the 
accused is charged with cheating the complainant by selling him 
bars of base illoy as silver evidence that the same night accused 
was found stealing tlie bars from complainants clothes is ad 
missible as proof of the charge of cheating as subsequent conduct.- 
Bec/tat 23 Cr £, J 671 Conduct on other occasions is generaffy 
irrelevant The fact that a person lias done a certain thing on 
other occasions is not relevant to the question whether he did it 
on the occasion m question Holhnghain 27 L J C P 241 

38 (a) Illustrations "^e illustrations to the section are- 
so many instances of natural presumptions which the Court or 
jury may draw Ill (e) is an example of an accused person who- 
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manipulates e\idcnce The suppression and destruction of 
pertinent CMdence is al\\a\s deemed a prejudicial circumstance 
of great «eight (W ilK Cir E\ m ) \I1 attempts to pollute 

or disturb the current of truth and justice or to pre\ent a fair 
and impartial trial bj endcaaours to intimidate suborn bribe 
or otherwise tamper with the prosecutor or the witnesses or the 
officers or ministers of justice the concealment suppression 
destruction or alteration of anj article of real eiidence anj of 
which acts if clearlv brought home to the prisoner or his agents 
Is of a most prejudicial kind as denoting on lus part a conscious 
ness of guilt and a desire to e\ade the pressure of facts tending 
to establish it (Wills Cir Lx p irj 114) The case of Reg v 
Donnellan ciied in Wills Cir Ex p 114 affords a xerj good 
illustration of this principle The prisoner after administering 
the fatal draught in the form of mediune rinsed out the phial 
xxhich had contained it and when that fact was stated before 
the Coroner he was observed to check the witness bj pulling her 
sleeve He also hurried on the buna! and twice prevented the 
post mortem examination on xarious excuses TTie learned Judge 
in his, charge to the Jurx commented sexerelj on these facts See 
also the case R \ Pahntr (Notable Trials) The fact that the 
accused pointed out the place where the weapon was found as 
bemg the place where it was concealed and the fact that shortly 
after the crime he was in a xer> agitated state and made state 
ments which led to his being asked to show the spot where the 
Weapons used in the commission of the murder was concealed 
are evidence of conduct under S 8 which render highly probable 
the oral evidence in the case and indicated that the accused was 
the murderer Semalai 26 Cr L J 840 86 I C 664 21 L W 
^99 Air M 574 Where the accused accompanied 

the Police officer to the place xvherc the stolen property xxas re 
covered and jt wis apparently due to his pointing out that the 
propertx was recox ered held tint this xvas cxidence of the 
conduct of the accused admissible under thii, section Aung 

17 Cr L J 402 U B R (1916) and Qr 114 

38(b) Evidence of conduct xaluc of Exidence of 
conduct alkged to be an admission of guilt on the part of an 
accused is unnecessary where the evidence xvithout it is sufficient 
Where this is insufficient inferences from conduct are not of 
sufficjunt Weight to* give my conclusixe effect to other proof, 
iVoMt Gopal 15 C W N 593 12 Cr L J 286 ii I C 582 
J ^ conduct of an accused person such as gix mg false name and 
address when found and absconding after the incident may be a 
ground for suspicion but it is not alone sufficient in the absence 
of reliable exidence Falte 21 I C 473 31 P W R 1913 
Bahetruditn 22 I C 187 18 C L J 578 Ahmad 27 I C 
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4 P I R 1915 hatmi 34 I C 987 Ritlaran 46 I C 7*^9 
4 Pat L W 120 Evidence of conduct of an accused person 
unless It IS incompatible with his innocence is in fact a make 
u eight and nothing more and care should be taken that it may 
not ha\e an exaggerated effect It depends upon temperament 
surroundings and other circumstances as to how a man woulu 
act in a particular situation and all these combine to form a miwt 
fallacious basis for assured conclusions Jog^ihan 13 C W J- 
861 foil in Ij&am 24 Cr L J 497 72 1 C 961 4 P L J iSv 

38(c) Not admissible The conduct of an accused person 

sometime after the occurrence during the course of a test identi 
fication IS not admissible Enayel 21 Cr L J 167 54 I ^ 775 

Where the accused pointed out to the police officer and the 
complainant the house which he had entered on the night of the 
offence and the \anous places in the house connected with the 
offence held that the evidence could not he treated as e'ldence of 
conduct apart from the accompanying statements which "ere 
confessions Hxra 20 Ct L J 681 21 Bom L R 724 5 
Cr Cas 59 

In a trial for murder it is not open to the prosecution to 
adduce evidence to show that on two previous occasions the 
accused under trial had committed murder themselves but ba4 
falsely charged and got convicted some other persons as mur 
derers Such evidence is irrelevint because the fact that the 
previous murders had been committed b> the accused does not 
constitute under this section a motive or preparation for the 
subsequent murder Gaitgaratn 22 Cr L J 529 62 I C 545 
12 Bom L R 1274 

Conduct of a Brother Where the conduct of a brother 
of the accused was admitted in evidence against him held that 
the evidence of the brother and of others proving the brothers 
conduct should be excluded as there was nothing to show with 
nnv degree of certaintv ’ " ^ 

from the accused and 
without anv suggestjor 

153 

38(d) Absconding llh f h and 1 are instances of a 

TTiW. I'l.ii'j kJwJfw txtVYiTi unt’Ci'iTrs^-aTit.-ess casft 

against an accused person is certainlj strengthened bj his running 
-vvvaj But a man who runs away mav be and often is innocent 
and an\ presumption of guilt which may anse from such a course 
IS usually I lit a V erj small item in the ev idcncc on w Inch a con 
viction is 11 (d Sorob 5 \\ R Cr 30 In 0 /el 18 C W N iSo 
23 I C 723 where the Sessions Judge in discus'^vng the question 
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of accused s absence from his xillat'e did not warn the jury that 
c\enifthej belici ed tint he absconded absconding is not neces 
sanh or in%anabh incompatible with innocence Held that 
the charge to the Jur\ w is ntiatcd b\ misdirection The accused 
when in the custod\ of the police suddcnlj bolted awa> by 
jumping o\cr a wall held his conduct was evplained by his 
fear of torture and a forced confession Rmna Dhan 31 IC 
341 \ per-on cannot be conMCtcd of an offence merel} be 

cause he had ab conded and when arrested ga\c a false account 
of his movements Debendra 28 Cr L J 497 lol I C 8S1 
S P L T 566 

38(e) Absconding—If corroboration of the e\idence of 
an accomplice If unexplained it is a sufficient corroboration. 

Edge C J w\ Gobardkan 9 A 52S It is releiant but not a 
sufficient corroboration pe* Brodhurst. J Ibid Biptn, 10 C 
970 See also Debendra 28 Cr L J 497 8 P L T 566 

E\idence of absconding is some fcvidence of guilt but where 
It IS shewn that the accused ma> ha\e run away to avoid the con¬ 
sequence of being charged with an offence different from that for 
which he was being tried no effect should be given to his running 
awav Rakhal 2 C U N 81 


39 Explanation. (1). The acts must be m issue or rele 
vant, and the admissibilitj of statements depends upon the light 
It throws upon the act This explanation points out that mere 
statements as distinguished from acts do not constitute conduct 
‘ It points to a case in winch a person whose conduct is m dispute 
mixes up together actions and statements, and in such case those 
actions and statements may be proved as a whole Tor instance, 
a person u sten running down a street m a wounded condition, and 
calling out the name of his assailant and the circumstances under 
which the injunes were inflicted Here what the injured person 
says and what he does ma> be taken together and proved as 
a whole But the case would be different if some passers bj 
stopped him and suggested some name or asked some questions 
regarding the transaction If a person were found making such 
statement without any question first being asked, then his state¬ 
ment might be regarded as a part of his conduct But where 
statement is made merely m response to some question or sug¬ 
gestion It shows a state of things introduced not b> the fact in 
issue but bj the interposition of something else, and hence, not 
forming part of his conduct * 7 A Abdulla, p 395 Statements 
accompanying acts are in /act part of the res gestae as much as 
the acts themselve« For the admissibilit} of statements as part®^ 
of the res gestae see Vote 32 {ante ) Illustrations (j) and (k) cle^r 
explain the meaning of the explanation Statements arc relc. 
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under thrs section where they are the essential complement of act 
done or refused to be done Ram Btrapa, 3 B 12 They also 
make a sharp distinction between a bare statement and a com¬ 
plaint 'A distinction is to be marked here between a bare state¬ 
ment of the fact of rape or robbery, and a complaint The latter 
evidences conduct the former has no such tendency There 
may be sometimes a difRcnlty in discriminating between a 
statement and a complaint It is conceived that the essential 
difference between the two is that the latter is made with a vieu 
to redress or punishment and must be made to some one m autho¬ 
rity the police for instance, or a parent or some 

other person to whom the complainant was justlj entitled to look 
for assistance and protection The distinction js of importance, 
because while a complaint is always relevant, a statement not 
amounting to a complaint will only be relevant under particular 
circumstances e g , if it amount to a dying declaration, or can be 
used as corroborative evidepce ’ Norton Ev 8th Ed 107 oS 

If a raped girlgoes to her relatives straight after the occurrence 
and complains to them on her own initiative, her conduct has 
a direct bearing upon and connection with the occurrence itself, 
but if she only answers questions, her statement is mere hearsay, 
and, therefore not relevant under S 8 And if the girl dies and 
her evidence is not available at the trial the evidence of her rela¬ 
tives to the effect that she hid accused the accused of rape, 
cannot be used as corroborative evidence under S 157, Pkagtinta, 
26Cr L J 1475 8g I C 1013 AIR 1926 Pat 58 A woman 
who was raped, on being questioned bv a relative of her husband 
told him that the accused had raped her and asked him to tell 
her father-m-Iavv in his field, which he did and when her fithcr- 
in-Iaw came she repeated the same statement to him , held, the 
statements are admissible under this section Ratnatt 4 L L J- 
491 

39(a) To be read with Ss. 25 and 26 post. But. this 
section, so f.sr as it admits a statement as p,Trt of the conduct 
must be read with S 25 and S 26 of this Act so far as the state¬ 
ment of an accused is conccmcd, A’««rt 14 B 260 It has been 
already noted that the word ‘conduct’ in this section docs not 
include 'statements' unless those statements accompany and 
explain acts other than tliose statements. and it vs on such a 
statement, that the significance of the act, which it accompanies 
in many cases whollv depends, II Bom H C Rep 242 
In Ram Btrapa, 3 B 12, West, J observed, "The Government 
Prosecutor has not been able to point out to us anv discovery 
made through information given bj the prisoner Rama which 
would make his statement leading to it admissible nor has he 
shown that any act done b> Rama has been so explained by his 
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statements as to recenc from those statements i character which 
othen\i<ic it might not ha\e and a character of importance for 
the case in hand so as to make those statements admissible as 
what IS commonh called part of the res geslie under Sec 8 of the 
Endence \ct There js hardly anj act that i prisoner cojild do 
to which a statement relevant to i enme charged against him 
could not b> a more or less forced connection be attached The 
E\ndence \ct does not intend or suggest or sanction such process 
but to make those statements admissible and those onh which 
are the essential complement of acts done or refused to be done 
so that tl e act it elf or the omission to act acquires a special 
significant a a ground for inference mth respect to the issues 
in the cas inder tnal A statement made b} a girl alleging 
that she wa raped made immediately after the rape is admissible 
as an e\planation of the actsof crying Soosalnl 25 Cr L J IZ14 
\s to admissibility of incriminating statements by accused persons 
where they lead to discovert seeSec 27and notes thereunder The 
accused in the hope of pardon being given to her took the police 
to a certain place and pointed out certain ornaments which the 
deceased vvl j vas alleged to 1 a\e been murdered by tl e accused 
V as vveanng at the time of his death held that such evidence 
was admissible under this section irrespective of whether the 
conduct of the accused was or was not the result of inducement 
offered by tlie pohee 1/isri 31 A 592 

40 Explanation 2 The statement must affect the 
conduct before it can be admitted Statements may be both oral 
ordocumentary Ill (g) isan exampicof a WTittcn statement being 
adm ssible Statements made in the presence of a party are 
admissible as tl e ground vvork of his conduct Thus if \ man 
accused of a crime is silent or flies or is gmlty of false or evasiv e 
response his conduct is coupled with the statements m the 
^ture of an admission and therefore evidence against himself 
His fl ght or false response would be equivocal per se and might 
be unintell gjble without our knowled^ of what led to it His 
act Upon the statement and the statement are so blended together 
that both form part of the res gesltie and on this ground again the 
statement is as receivable as the act In point of fact it is the 
conduct of the party upon the statement being made that is the 
material point the statements themselves ire onlv material as 
leading Up to and explaining that (Norton Ev 8th Ed 99) It is a 
general rule that a statement made in the presence of a prisoner 
and vvhich he might have contradicted if untrue is evidence 
against him per Field J in Mallory 15 Cox ^58 See also Surat 
10 C 302 (\ 32) But the mere fact that statements have beeiS 
made in a party s presence or documents found in his posse 
though It may render them admissible against him as o 
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e\idence eg as showing knmvledge or complicity will afford no 

proof per se of the truth of their contents the ground of reception 
for the latter purpose is that the party has by his conduct or 
silence admitted the accuracy of the assertion made (Phipson 
5th Ed 220) But a part> s silence mil render statements made 
in his presence evidence against him of their truth only ''hen 
he IS reasonably called upon to reply to such statements (*» ood 
roffe p i-tS) The maxim that Silence gives consent lUU'' 
not be taken without qualilication font would b" a mistake a ways 
to infer that a man who doe-> not repudiate an allegation admits 
the truth of it Ttlak 28 B 479 When a statement is made in 
circumstances that the prisoner cannot repel the charge it is absurd 
to say tliat his remaming silent as any evidence of the truth of the 
charge ’Mitchell (1892) 17 Co\ 503 Similarly in the case oI a 
letter Lord Tenterdon remarked that what is said to a man 
before his face he is some degree called upon to contradict n 
he does not acquiesce m it but the not answering is quite differ 
ent and it is too much to say that a man by omitting to answer a 
letter at all events admits the truth of the statements the letter 
contains Fairlte 3 C & P 103 There is m general no duty cast 
upon the recipient of a letter to answer it and his omission to do 
so does n it amount to any admission of truth of the statements 
contained in it (Taylor p 57-) In a perjury case, for silence to 
carrv incriminating force there must have been circumstaiKes 
which not only if/orded the accused an opportunity to speak but 
naturalh md properly ciUcd for the declaration which is said 
to be absent Ttlak 28 B 479 

40(a) Statement made In the presence of an 
accused person the truth of which he has challenged then 
and there if not otherwise relev ant cannot be put in evidence 


which would jiistifv the Jur\ in finding that the prisoner having 
heard the statement and having had the opportunity of explaining 
or den\ mg it and tlie occasion temg one on which he might reason 
ablv ht I \pected to make some observation explanation, or denial 
bv his silence liis conduct or demeanour or bv the character of 
any observation he thought fit to make substantially admitted thv 
truth of the whole or some portion of It Whether the evidence 
offered for this purpose in this or analogous cases would justnv 
the Jun, in «o finding or m drawing such inference is for the 
Judge' per Hawkins J in Smith (1897) 18 Cox 470 So m 
!\orton (1910) 2KB 49G C C A Pickford J remarked 
think tliat the contents of such statement should not be gwr” 
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in cNidcncc unites tlie Judgt is sati iied tliat there is evidence 
fit to be submitted tn the Jurx thit the prisoner b\ his answer 
to them whether gi\ cn b\ word orconduet acknowledged the truth 
of a whole or part ot them The fact of statement having been 
made in a pn oner s presence mav be given in evidence but not 
the contents and the question mav be asked what the prisoner 
'aid or did on such a statement bemg made If his answer be 
such as to be evidonce from which an acknowledgement mav be 
inferred then the contents of the statements nia> be given and 
the question whether the prisoner admitted the truth of the 
statement or n t in fact left to the jurj 

40(bl Police Report Evidence of the result of a police 
investigation is admissible when the accused were arrested m 
consequence thereof and it is offered in explanation of the delay 
in the institution of the prosecution Abdul Selim 49 C 573 35 C 
^ J ’79 

40(c) Admissions by conduct When an accused is 
charged as bearing some parttcu/ar character the fact olhis having 
acted in that character will in all cases be sufficient evidence 
as an admission that he bears that character without reference 
to his appointment bemg in vmting Thus upon an indictment 
against a letter-carrier for embezzlement proof that he acted as 
such was held to be suffiaent without showing his appointment 
(Roscoe Cr Ev 7 cited in WoodroHe Ev 7th Ed 144 ) Where a 
person is charged With having defamed the directors of a bank 
evidence by the prosecution that the> acted as such is sufficient 
proof agamst him that thej vvere directors Boater 67 L T 334 

40(d) Documents found in a persons possession 
and letters written by him and to him Intercepted letter 
Possession of documents connected with a crime is a relevant fact 
Letters etc found m a man s house after his arrest are admissible 
m evidence if their previous existence has been proved Amir 


whom it IS sought to be used itissuffiaent if it be proved that the 
document has been m his possession and that his conduct m 
reference to it has been such as to create an inference that he w as 
aware of its contents and admitted their accuracj Unless this 
be done the document cannot be used as proof of its 
What conduct would properly give rise to such an inference 
necessanij depend on the circumstances of each case 
possession of letters would not ordinarily go for much and 
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value of such possession must largely depend upon whether it 
can be shewn that their contents have been recognised and 
adopted by the replies they may have elicited or the conduct 
they may have inspired If no such consequence can be traced 
their value must necessarily be materially discounted Bart» 
37 C 4O7 11 fight 6 C & F 670 702 A document to m 

admissible against an accused person should be proved (1) to b< 
either a document m the handwriting of an accusedpersonby com 
panson with an admitted or proved specimen of his handwntu^ 
m the light of the testimony of expert witnesses or (2) to be m th' 
possession of an accused person or (3) to be admissible as t^hiw 
Within the scope of sec 10 Evidence Act Pultn, l6 C W N 
1103 (BariK 37 C 467 followed) An admission by conduct ma; 
be made by being found in possession of letters and other papen 
as It IS the prvna facte inference that the party m whose possessioi 
they are found Jmows their contents and has acted upon then 
Such evidence is frequently received m cnmmal prosecutiot 
specially those for conspiracy and cheating The mere oppoitunit 
of constant access to documents may indeed sometimes b 
raising a presumption tint their contents are hnowm affordgroun 
for affecting parties witli an implied admission of the truth c 
correctness of such contents On similar grounds books of accour 
were occasionally admitted vs evidence m favour of the party b 
whom they have been written provided that the opposite party hi 
had ample opportunities fr >m time to time for testing the accurac 
of the entries iXavlor 573) \ letter written by an accuse 

person when self disserv mg i» prtma facte cvndence vgainst bin 
if It relates distinctly to 1 relevant point it is not necessar 
that It should be signed it is enough if it is traced to thewnle 
and jt IS admissible though it may have been intcrnipted ' 
surreptitiously detained or opened Derrtnglon 1826 z C A - 
418 cited m Booth 41 C 545 So a letter addressed to an accus< 
person m answer to one from him is held to be evidence again 
him e\en if it did not reach him but was seized at the post offic 
[Ibid) A was charged with obtaining and attempting to obtv; 
money by fvUc pretences from four persons by an adv ertisemci 
offering employment to all who sent him one shilling m stamp 
Letters from 281 other persons expressed to be m answer to tl 
advertisement and each enclosing 12 ont penny stamps were he 
admissible although the letters had been intercepted at the po 
ofhee and had never jn fact reached A and consequently 1 
deemed at least onh constructively m his possession Coopt 
I Q B D 19 Suppression of documents is an admission th 
their contents are unfavourable to the party suppressing thci 
■Mere subscription of a paper as witness is not in itself proof 
his knowledge of us contents Jaijat 20 Cr L J 308 50 I 

2$ t7 A L J 574 
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40(e) Access to documents—The mere opportunitv of 
con tant icce to documents ma\ indeed sometimes b> raising 
a presumption that their contents are known afford ground for 
affecting partu' with an implied admission of the truth or correct 
nt sofiuchc ntint"> On similar ground^ books of account which 
ha\t‘ been kept b tween mister and servant tradesman and 
hopman etc will < ccasioniJh be admitted a« evidence even in 
fa\ ur of the partv b\ whom tliev have been written provided 
that the opposite part\ has had ample opportunities from time to 
time of It ting the accuraev of the entries (TajJor 573 574) 
Partnership books being accessible to all the partners and kept 
m ire or 1 uni r their individual supervision mav also generall> 
be r c i\ d as pnmi fnte <vidence tnter se unless the entnes 
Can n fart be proved t > have been made fraudulently or without 
the knowledge of an\ particular partner when as against him, 
theN wUI It seems be inadmissible (Phip 243) 

40{f) Not admissible Where the accused was con 
victed of theft on the evidence of an accomplice which was treated 
as corrsborated in material particulars by the depositions of a 
police officer and thf* complainant to the effect that the accused 
pointed out the house vvhich he had entered on the night of the 
offence and the various places tit the house connected with the 
offence held tliat the statement made by the police officer to 
the complainant in the presence of the accused that he (the accused) 
was going to show the various places connected with the tlieft 
"as not admissible under Exp 2 first because the conduct apart 
‘ ’ to be relevant 

uch statement 
The evidence 

of the police officer and the complainant as to the pointing out 
of the various places by the accused was really evidence of the 
confession of the accused made vvhen he was in police custody 
-and it could not be treated as evidence of conduct apart from the 
[^companying statements Htra 20 Cr L J 681 21 Bom L 

^ 724 5 Bom Cr Cas 50 A statement by a person who is 
not examined as a witness is not admissible as having affected the 
conduct of a witness assuming such conduct is relevant Khipr 
27 Cr I J 26G ga I C 442 

Sec 9. Facts necessary to explain or introduce 
a fact in issue or rele\ ant fact or 
to which support or rebut an in- 
irievant facts fcrencc Suggested by a fact in issue 

or relc\ant fact, or wluch establish 
the identit\ of any thing or person whose identity 
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IS relevant, or fix the time or place at which any 
fact in issue or relevant fact happened, or which 
show the relation of parties by whom any such 
fact was transacted, are relevant m so far as they are 
necessary for that purpose 

lUustratioiis 

(а) The question is whether a given document is the wjH 

of A 

The state of A s property and of his family at the date of the 
alleged will may be relevant facts 

(б) A sues B for a libel imputing disgraceful conduct to A , ® 
affirms that the matter alleg^ to be libellous is true 

The position and relations of the parties at the time when the 
libel was published may be relevant facts as introductory to the 
facts in issue 

The particulars of a dispute between A and B about a matter 
unconnected with the alleged libel are irrelevant though the fact 
that there was a dispute may be relevant if it affected the relations 
between A and B 

(c) A IS accused of a crime 

The fact that soon after the commission of the crime, A 
absconded from his house is relevant under section 8, as conduct 
subsequent to and affected by facts in issue 

The fact that at the time when he left home he had sudden and 
urgent business at the place to which he went is relevant, as 
tending to explain the fact that he left home suddenly 

The details of the busmess on which he left are not relevant, 
except in so far as the> are necessary to show that the business 
was sudden and urgent 

{d) A sues B for inducing C to break a contract of service 
made by him with A C on leaving A's service says to A-— 

“I am leaving you because B has made me a better offer ” This 
statement is a relevant fact as explanatory of C s conduct which 
is relevant as a fact in issue 

(VJ A. accused ci't/ieft, is seen to give the stofen property 
B who IS scon to give it to A's wife B says as he delivers it 
"A sa\s you are to hide this' B s statement is relevant as 
explanatory of a fact which is part of the transaction 

{f) A is tried for a not and is proved to have marched at the 
head cf a mob The cnes of the mob arc rcicv ant ns explanatory 
of ihc nature of the transaction 
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NOTES 

41 Facts necessary to introduce or explain a fact jh issue or 
releiant fact 

41 (a), (i) Illustrations 

42 Explanatorx facts 

43 Facts in rebuttal 

44 Importance of explanatory facts for accused 

45 Facts uhich establish the identity of persons and things. 

46 Releiant facts 

47 Identification, hou established 

47 (a) Identification by handurtting 

47 (6) Identification by thumb impression 

47 (c) Identification by photographs 

47 {d) Identification of articles of property 

48 Cases 

41. Facts necessary to introduce or explain fact in Issue 
•or relevant fact. There arc many incidents which though they 
maj not constitute a fact m issue, may yet bo regarded as form¬ 
ing part of It, in the sense that they accompany and tend to 
explain the main fact, such as, names, dates places, and the des¬ 
cription and circumstances of parties, and often the phjsical 
conditions under «hich the mam fact happened The particulars 
reccnable, howeser, will necessarily vary with each individual 
case (Phip Ev 5th Ed 46) In testifying to the matters m 
issue Witnesses are required to state them, not in their ba.est 
possible torm but uith a reasonable fulness of detail and cir¬ 
cumstance, (Ibid) 

41(a). Illustrations III (a) affords an example tf ex¬ 
planatory or introductory facts Also when the question is will 
or no will, the state of the testator's property and family at the 
date of the alleged will may afford a point-blank contradiction or 
support to Its terms, whence foi^jeiy' may be presumed or nega¬ 
tived Such facts would (hen rebut or support an inference sug¬ 
gested bv a fact in issue or relevant fact (Norton 109) 

III (6) also affords an example 01 txplanato^ or mtroduc- 


waste too much time It 1$ sufficient to show that 
sjuarrel (Norton p no) 

4 


/ 
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Ill (c) —The inference arising from the act of absconding 'which 
IS admissible under Sec 8 is thus rebutted The fact of abscOTOing 
IS in tsclf equivo al It nia> be the result of gu Ity knowledge or 
conscience or it ma\ be perfectly innocent Anj thing therefore 
that thi pa tv ';a\s at the time of the act is receuable as eapla 
nator^ of a releaant lact {Ibid) 

41(b) Ills (d) (e) & (/) According to this section {Ills 
{d & e) a statement which can be shewn to be e\planator> 
may be admissible irrespective of whether the person against 
whom it IS giaen heard it or avas present when it was made But 
It IS necessary to distmgmsh the purpose for which it is admis 
sible (Woodroffe 6th Ed p 151) It is presumed that the 
statements made b\ L in the one case and B in the others (») 
and (e)] are onij to be re\-eivablc as eviden»-e that such statements 
were made as declarations accompanymg and explaining an act 
not of the truth of them as affe^^ting B or A rcspecti\ely Without 
some proof of the authority given by tlie parties to be affected to 
those makmg those statements it is clear that a aer> dangerous 
innovation is mtioduced whereby persons ma> suffer m life person 
or propert) b\ statement put into their mouths from behind their 
backs—a principle which the hw of evidence has hitlierfo entire!) 
eschewed (Norton 8tli Ed 112) 

III (/) In the ease put the ncs would be made in the pre 
sence of a leader though thej were tlie ones of third parties not 
ot himself his silence would be equivalent to an admission that 1 e 
accepted and acquic«ccd in tl ose cries as explanatory of the 
common objects of himself as of those whom he led Under the 
effect of the next «!ection such cries would bo evidence against the 
accused even if he was not present upon proof of a conspirac' 
between him and the rioters joint and common for the perp*^^ 
tration of a wrongful act (Norton 8th Ed p 112) But if 
there IS no evidence of conspiracy such evidence is inadmissible 
Peter \ Chertnt 7 Cos 79 

42 Explanatory facts The Bombay Police received 
a telegram purporting to emanate from the Chief Commissioner 01 
Police Njasaland informing tl e Comraist;ionir of Police Bombay 
that certain blank drafts in duplicate belonging to Standard 
Bank on their London office had been stolen and it was feared 
that signatures would be forged and negotiation attempted 
Bombay Tlie Bombay Pciice sent a tchgram in reply to th^ 
N Police making enquiries from the latter and received a «cwnu 
telegram m rcf '' 

circulated the ^ 

in Pembav 1 

Btmbav ind tl i clerk informetl liis superiors who communicaled 
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v.iU\ the pohct and iht hiUr arrested the accu'^cd Held that the 
telegrams purporting tc be ‘H.nt bj tin. Police were relctant to 
explain tho conduct of the cKrk and of the Bombaj Police, Ahditl, 
27 Cr L J 114 01 I C 6qo 49 B byb 27 Bom L R 1373 

43 Facts in rebuttal Circumstance'^ of appaicntl} the 
mo t iinfdx .urjbl pi umptirn maj bi »ppi sed L\ circumstances 
wIikI w jK n or m utrilisL or e\«n rebut the imputed presump¬ 
tion jiid indue I -tronp counter presumption In the case of 
Rex \ l>ri r\ till j.ri oinr was tried for hanging a woman with 
a p\ r f r< Te whir produced and which wa- i>ud to cor 

re*; nd ' ith irotli r 11 c< frund in tli< prisoner s bo\ But a 
ropf ni ik r afur t\ tmining the two putts dcpioscd that tlicj do 
not r rr p md on* {lect being iwi-.tcd to tht right the other to 
till i fi In tlie ca«c of f? \ Freeman the prisoner was tried for 
the murdf-r b\ pnissic acid of a female sera ant who was pregnant 
ha him and ih ca«t \ as one of much suspicion but there, was a 
«t't ng c 'unter presumption frem the fact tliat the deceased had 
ma J pr» pHrations f i ^ miscarriage on tJie t cry night m question 
''f whtrf tl f pris nir w is tried for the murder of a girl m Poole 
Uarh ur the eaidmce rai'.ed a \crv Strong presumption that 
he had wilfulh pu'hcd her over the quaj 'ulc into the water after 
1 rjuarrel but its effect was greatly weakened b> the fact that the 
woman s shawl hat and brooch were found laid carefully upon 0 
post which was more consistent with suicide than murder and the 
prisoner was acquitted Reg v Traney (Wills Cir E\ 223 
324 ) If after the commission of a crime a person whose name is 
mentioned as a participator m the crime absconds his conduct 
shows that he is indeed concerned m the crime Therefore, anv 
thing which tends to explain bis conduct ind furnishes a motne 
other thaw a guilty conscience is relevant Gangflyaji ,22Cr L J 
529 62 I C 545 

44 Importance of explanatory facts for accused — 
In criminal rases it is the dutj of the prosecution to proi e all the 
elements of the offence charged, beyond a rea'onabic doubt (S 
C 121) but when a fxTtnta facte case has been made out against 
an accused it is his dutj to offer explanation of the facts pro%cd 
against him 'No person accused of a crime is bound to offer anv 
explanation of his conduct or of arcuirstanccs of suspicion which 
attach tohim but nevertheless, if he refuse to doso whereastrong 
^rtMia facie case is made out and when it is m his own posse 
to offei evidence if such exist in explanation of such suspic.ous 

lUcious, and ' 
asonable and 
»onlv from 
lot ’ 

operate adsersoh to lii:) mtirest R \ lord CocL 
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Cir E\ '*56) If there is a certain appearance made out against 
a partj if he is in\ olved m a state of considerable suspicion he i> 
called upon for his own sake and his own safety to state an 
bring forward the circumstances whatever they may be ‘wnic 
might reconcile such suspicious appearances with perfect inno 
cence Amrtta 42 C 957 But see Mamfrii 51 ^ 418 where i 
was held that the proof of the case against the prisoners mus 
depend for its support not upon the absence or weakness of ex¬ 
planation on their part but upon the positive affirmative evi 
dence of their guilt that is given by the Crown Se« also 2 
Cr L J 230 In the trial of Palmer (cited in Wills Cir Ev 35*1 
there was evidence that the prisoner had procured strychnine )us 
before Cook s death and no attempt was made to explain it Lor 
Campbell observed I have listened with the most anxious 
tion to what explanation would be given respectmg the stryctame 
that had been purchased by the prisoner There is no evidence 
of the intention with which it was purchased there is no evidence 
how It w as applied or what became of it or what w as done w ith it 

45 Facts which establish the identity of person* 
and things—Wffiere a persons identit> with an ascert^e® 
person is in issue it may be proved or disproved not only by direct 
testimony but presumptiveiv by similarity or dissimilarity n* 
characteristic'; [e $ of age height size hair complexion voice 
handvvTiting manner dress distinctive marks faculties or pecu 
liaritios) ns well as of residence occupation family relationship 
education religion knowledge of particular peoples or facts of 
other details of personal history {R v Orion cited in Phipson 
Ev 5th Ed p 121) 

46 Relevant facts —The following facts arc relevant 
when an act has been proved and the question is whether it is done 
bv a given party —presence or absence of motive means ano 
opportunity preparations or previous attempts to do the ad 
and aUo after the act is committed precautions taken to avert 
suspicion change 0/ demeanour flight (he fabncation or sup 
presMon of evidence or the giving of false names addresses e'f 
planations (Ibid) Sometimes evidence which would be other 
wist inadmissible becomes so cither as serving to identifv the 
pnsontr or some article in lus po> tssion as connected with the 
commi Sion of the crime Thus in an indictment for arson c'l 
dence has bten admitted to show that propertv winch had been 
taken out of the house at the time of the fire was afterwards dis 
covered in the prisoner s possession lixckman 2 East P C 1035 
So upon an ind ctment for stabbing in order to identify the instru 
ment evidence mav be adduced of the shape of a wound 

to another person by the prisoner at the same time although such 
wound bt the subject of another indictment (Norton p J12) 
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So to rebut <7/1/) priof thit he was inga^ctl m other crimes 
whether imilar or not abmii the ^mc time and phec has been 
admitted Bnggs 2 M i\ R irjq So where the doing of the act 
reveals an\ special knowledge skill orcaj)\cit\ his possession or 
non pcsscvsion thereof i-^ rtlevant (I’liip -^th Ed i'>2) A is 
charged wath the murder of li undu circumst-inces which shew 
that cnmi mu t have been committed b% a left handed man a 
skilful mechanic or a person with surgical knowledge —evidence 
that A possessed similar attributes i^ admissil le i? \ Patch 
P V Richardson R v Crtpptn cited in \\ ills pp if 3 436 490 
A IS charged with the murder of B bv poison Evidence that A 
possessed a tnatise on poison the onl\ pages cut being those 
relating to the po «on in question is admissible R v Donnellan 
Mill Cir Ev p 324 

47 Identification is often sati factorilv established from 
the correspondence of fragments of garments or of written, 
and printed papirs or of other articles belonging to or found in 
the possession of partUs charged with crime with other portions 
or frjgm nts di covered at or near the scene of crimes or other 
^I'e related to the corpus delicti or b> means of wounds or marks 
inflicted upon the person of the offender (Wills Cir Ev p 166) 
See Iskanan (1023) I ah 40 Kashram 73 I C 262 In one 
case, cited jn \\ills Cir Ev p 170 identification was estibhshed 
bv the correspondence of a wadding of a pistol which stuck m a 
wound and was part of a ballad which corresponded with another 
part found in the prisoners possession The impression of shoes 
or of shoe nails or of other article of apparel or of patches abra 
sions or other peculiarities therein discov ered m the soil or clay 
or snow nt or near the scene of crime rccentlj after its commis 
^on frequcntl} lead (o the identification of parties (Wills Cir 
Ea 171) Photograpliic likenesses frequentiv lead to the identi 
ncation of ofhnders On i question of paternitv personal re- 

semblaiici. rr a wmt of risemblan - 1/ 

has been held to be admissible t 

in A«r Mu/ujt,„„nd 16 C 781 
Magistrate was wrong m taking 

names and the features of the child and the defendant who was 
not present in Court 

To fix identity In criminal casis the previous conduct 
and even declarations of the injured or other parties and their 
relations with the accused arc often material in fixing the latter s 
idcntitv (K V C/eues 4 C &. P 221 R v Buckley 13 Cox 
293} and where the identity of the injured person is in dtspi 
all facts which tend to establi^ it arc relevant R v Cri 
1910 Times Oct iq-’O Phip 123 
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Exidence otherwise inadmissible becomes so either as scr'inj 
to identify the prisoner or some article in his possesiiion as con 
nected with the commission of tlie crime On an indictment 
for stabbing m order tn idtntifj the instrument evidence may he 
adduced of the shape of a wound given to another person bv the 
pnsonei it the iamt time although such would be the subject oi 
another indictment (Nortem 119 ) 

WIk c Certain witnesses were unable to identify in the Ses 
sions Court one or more accused whom they had identified at the 
jail and the Sessions Judge has treated the jail identification as 
direct evidence against the accused wiihoiit anything to linh it 
up with the evidence given in Court hell following 
(iqar) IQ \ L J Q-J7 thit for a Magistrate or other officer to 
come into Court and depose that a parheuhr wltne^s in his pre 
sence ha-^ identified one of the accused as having taken part in 
the dacoitv is nothing more than hcarsav If the witness at the 
trn/ IS no longer aide to recognise the accused there arc t«o ways 
in which the previous statement can be rendered admissible 
If tlie Witness was able to pick out the accused before the Com 
mitting Magistrate though he could not do so before the Judge 
his stati ment before the Magistrate may be brought on the record 

under S *59 Cr I* Code The other metliod is to ehcit from the 

wanes at the trnl a statement that he identified certain persons 
at the jail and that the persons whom lie there identified were 
persons whom ho had seen taking part m the dacoitj If the 
Witness i« prepared to swear thu then it is open to the Court 
under S i to establish bv anv other evidence the ldentlt^ of the 
accused wlinn the witness idetitihc<l at the jail Abdul 47 A 39 

Mhcn a vvitncss who has made an identification m jail is 
unable to identify in the Court of tlie Committing Magistrate or 
of the Sc ions Judge or m both his evidence of identification 
though WEik is not inadmissible in evidence In such cases 
outside t V ulcnce is admissible to prov e that the w itness did make 
such identification and the circumstances in which he made it 
though till question as to wliat weight ma\ be given to it wih 
depend on the circumstances of each case hamprasad 29 
Cr L T 129 lofi I C 7^1 I luck Cas jjq 2 Luck 631 

No nhance can be placed on the identification of in accused 
person b\ a witnc s who had previoush to the identification 
given no cle cripfion of the ficrson whom he identifies ]faiila 
Dad afi Cr I J 693 ‘* 61 C f q 2f. P I R 40 \ I R 1925 

Lah 4 fi 

Inadmissible Two persons A iS. ]} wtre charged with 
having committeil theft in the h >u c of a prostitute in 1014 evi 
deuce that two p rsons committed tlx ft m the house of another 
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pro lituic m oiTifwl at imilar circiitniiUnccs m 191S was held to 
be not idmi ib! und r tin ection or under b ii to pro\e that 
tl t p r on « r the IK jn I oth tht ca ts Panchu -’4 C \\ K 
501 

47 a) Identification of a person bj a comparison 
of Handii nting Inwniing ptr&oi«, acquire b> habit a stjle of 
forming I i a winch gi'cs a character to their handwriting as 
di tinctnc tie feature of the humm fice In the Tichborne 
trial t) e it-arned Chief Ju'.ticeob'^ened There is notl tng m which 
a man differ more than in handwriting and when a man comes 
f r\ ard and a\ \c 
he 1 n t I am the 
upp d to b dta 
«it d \n ar 
of the mar 
the man wit 

to compare with it the handwriting of the party claiming it To 
si cjw that a person wrote a libellous letter other letters libellous 
or nt t from him to third persons ma> be put in not to shew that 
he W4 hkel> to wTite sueh letters but as proof of handwrjtingand 
thus of authorship Janes 15 Q B D 439 

47{b) Similarity by finger prints—In i? v Stratton a 
cash bu\ which had been rifled and left ^vas examined by the police 
On the side of the box was discovered a thumb mark which when 
pi otographed and enlarged proved to be identical with the prjso 
ners right thumb impression This was conclusive and the 
pi ncr was convicted (Wills Cir Ev p 198) 

\Nhere the question for determination m a case was whether 
a document impugned was or not presented before the Registrar 
b\ one \ a comparison of the thumb impression of the person 
wlio presented the do uraent with that of N was held to be ad 
missible Fakir i C W N 33 

47(c) Identification by photographs It wculd be 
most improper to inform a witness beforehand who was to be called 
as an identifjmg witness bj the process of making the features of 
m accused person familiar to him tlirough a photograph Ferguson 

E T Jour 453 Lven wheue it becomes necessarj to invite 
persons to see photographs with a view to determining who should 
be arrested the projicr course to take is to show a senes of photo 
and to see whether tAe person wAo is expecdsi to give 
information can j ick out the appropriate per on Melaney 157 
L T Jour 46 I’ol ce pholi^raphs and the identification of an 
accused per on bj means of their photos must not be put 
b> the pro'seciiti in as part of its Lviduncc in chief Ufa 
ly Cr A R S'* in’5 
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47(d) Identification of articles of property like that 
ol t)ic human person is capable of being established not only 
by direct evidence but by means of numberless circumstances 

(\\ills Cir 178) Even the most well mtentioned persons are 

liable to error and misconception when trying to identify property 
bv direct evidence {see cases cited m W ills Cir Ev pp 179 tS2) 
And it IS not necessary that the identity of properties specially 
stolen properties should be established by positive evidence In 
many such cases identification is impracticable and yet the 
circumstances may render it impossible to doubt the identity 01 
the property or to account for the possession of it by the party 
accused upon any reasonable hypothesis consistent with his 
innocence as n the case of labourers employed in the docks 
warehouses or other such establishments found m the possessioi 
of tea tobacco etc concealed about the person m which case* 
the similarity or general resemblance of the article stolen i: 
sufficient (Wills Cir Ev p 182) In order to sustain a convictioi 
on a charge of theft or dishonest receipt of stolen property it is no 
sufiicient that the property found in the prisoner s possession wa 
like that stolen There must be a finding to the effect tha 
property was the property stolen Beta Rat Unrep Cases 227 

48 Facts necessary to fix the time, or place a 
which any fact in issue or relevant fact happened Thi 
following cases will sufficiently illustrate tlie importance of thesi 
facts 

I Cmp V ^itd}abode B!altachar^a tried at the Calcutfi 
Criminal Sessions in 1889 Tlie facts were as follow — A nativ 
girl aged ri years was found dead in her bed with her throa 
cut and a blcod stained razor in her right hand She and he 
husband had retired to their bedroom at 10 P M the husband lef 
tlie house at 4 a M next morning One of the mam question 
was when did the death occur ? If it had occurred after the prisone 
left the house then of course he was mnovent as death wa 
almost instantaneous Dr E G Russel answered the questio: 
thus — Hour of the death 0/ the deceased This pomt was of th 
gravest importance to the pnsener The following were the fact 
involved —Deceased had taken a meal of chapattis curry ani 
rice a little before retiring to rest at 10 p si with her husbam 
(the prisoner) she was not again seen ahve prisoner left the hous 
at 4 A M deceased was found dead with her throat cut befor 
he returned Tlie question to be deterimncd was—did death occu 
dunng the penod 10 p >t to 4 a ji during which the prisone 
was in her room or did it occur after his leaving the house ? If thi 
murder was not committed before Iiis leaving the house then thi 
prisoner was not guiltv” T7ic degree to which the digestion hat 
adv*anccd was the factor employed whether or not death occurret 
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between the hotir*- mentioned \t the post mortem evammation 
stomach \\a« found quite empt\ The Icimcd doctor on these 
facts and accepting the result of theexpenments made bj experts 
before him as to tlu time necessary for digesting food taben b> the 
deceased came to the concluMon that the period required to bring 
her last meal into tlie condition found on post mortem examination 
Tiould be at the outside six hours—more probablj some hours less 
The death was thus shewn to ln\e occurred before the prisoner 
left the house in all probabilitx The prisoner was coniicted 
(L\ons ^fedical Jurisprudence p 154) 

2 Mr Justice Field in his Law on Evidence mentions a 
cast in which lie detected a forgerx ‘Some years ago the author 
disco\ ered a forgcr\ in a case which came before him m appeal by 
examining the stamp A con\e\ance purporting to have been 
executed in 1855 was engrossed on a stamp paper bearing the 
Royal Arms of England with V R and a Crown above The 
paper Was not manufactured till 1859 when Her Majesty assumed, 
the Government of Indu The paper in use previously bore the 
arms of the East India Company with the letters E I C The 
forger had partiv erased the letter V R and the Crewm but the 
minute on the arms and the difference of the motto wholly 
escaped him Field p 65 

Relalwn of parties This means the fetimg of parties to one 
another ude 111 (b) para 3 

Sec 10 ^V2lere there is reasonable ground to 
belie\e that two or more persons 
Thngs said or done have coospired together to commit 
offence or an actionable wrong, 
design '""vnion said, done or written by 

any one of such persons in reference 
to their common intention after the time when 
such intention was first entertained by any one 
of them, IS a relevant fact as against each of the 
persons believed to be so conspiring, as well for 
the purpose of proving the existence of the cons¬ 
piracy as for the purpose of showang that any such 
person was a party to it 

Illustrations 

Reasonable ground exists for beheving A has j 
coTi'ipiracy to wage war against the Qi 
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Ihc facts that B procured arms in Europe for the purpose 
of the conspirac>, C collected mone> in Calcutta for a like 


Calcutta and the contents of a letter wTitten by H giving an 
account of tlie conspirac> are each relevant, both to prove the 
eMblcnce of the con'ipiracj, and to prove A's comphcit) m it, 
although he ma\ hi\e betn ignorant of all of them, and although 
the pci'-on'- b\ whom thej were done were strangers to him. and 

although the\ mA^ ha^etaken place before h* joined the conspitac> 

or aftei he left it 


NOTES 

4Q Scope 

49 (it) Distinction bcUun this section and the principle 

English Laxt) 

50 Proof of conspiracy 

50 (n) Existence of conspiracy 

50 [b) No fixed rule , conduct of parties , other circumstances. 
50 (c) Something more than joint action necessary 
50 (d) Conduct of others and declarations 
50 (e) Defendant s 

50 (/) Direct concert or commuHtcahon 
jO (g) Each IS agent of all others 

50 {/») May be tried alone—acts and declarations of parties 
not charged 

50 (j) Conspiracy to cheat 

50 (j) Acts of accomplices 

50 (A) Letters etc 

50 (/) Account Books 

50 (hi). Confession of a co accused 

50 («) Staiemeiit not a confession 

50 (0) El tdence importing evidence of had character 

50 {p) Persons ill ensiody — acts of others 

50 {9) Acquitted of conspiracy 

50 (/•) Reasonable grounds 

50 (s) Spies and accomplices 

50 (/) Illustration 

50 (ti) Sec 109 I P Code 
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49 Scope (.unvpirac\ coosi t> in an agreement bitwecn 
tw or more jKf« lo d> in unliufui ict nr to do a lawful net 
b\ unlawful iiKaJK In crdir to proie the LMattiice of tin agree 
mert or the I artu Jpaimn of an\ gi\tii per-'on ui tt evtdtncema\ be 
gi\i,n )f an\tliin_ d< nt -viid or wnttui l>s an\ one of the ilKgi-d 
panit-, i 1 e st-cii Jii jm>\idts tint the things it i t'nis piopo'^ed to 
pnn mu 1 in\e 1 l n d *in iftir the intLiitnn to ci nspirt was 
conciutd I I < tu f Ik partn »nd with rthnnct to tin common 
intention End nee which 'vitishp'* these two conditions m '> be 
admittid for ili juri>* s ihixc nunti'lud where ilan is 
rea r i ile .^mund to lali.n that tlnu was such an agiuimnt or 
when an und rt iking t« jrin tin igretnunt is gi\ en to the Judo'- 
{Cunn p 2 f \\ h n s nral person (writes Kiissell in his '^^rk 

on ( run and Mi demeanours \ol i 0th Lcl p 5ah) are pro\ed 

to have combined together tor the same illegal purpose any a^ 
done h\ one of the pari\ in pursuance of the original oncerted 
plan and witti r» ft-n Rce t * the common obuct is m contemplation 
of law the i i ' I the whole parte and therefore the oroof of 
such act w aid lx «' idence against ane of the others who were 
engag 1 m tli sam conspirace and furtlipr ane declaration 
made be ne f d part> at the time of doing such alleged act, 

stemv not onle to bi evidence aeainst himself as tending to 

determine the qiialite of the act but to be evidence also against 
tl e rest of the parfe wh > are as much responsible as if thee had 
themeelees done ihe act And in general proof of concert and 
connection must be given before evidence is admissible of the 
acts or d laration e,f jnv persons not m the presence of the 
Pti-’ nr It Is for the Court to judge wliether such connection 
has lef-n um , nth established but when that has been done, 
the doctnm applies that e ich jjarty is an agent for the others, 
and that an act dune b\ one in furtherance of the unlawful design 
IS in hw ihe act of all and tli it a declaration made by one of the 
parties at thi turn if doing Mich act is evidence against the 
others 

49(a) Distinction between this section and the 
principle of Fnglish Law The provisions of the section are 


missions of past cv ent*' hav e been held to be inadmisSjible as such as 
against anv conspirator except those bv whom or in whose pre¬ 
sence such Statements were made Under tlie present section, 
anj thing said or done in reference to the common intention^ 
admissible and tlius theconbntsof aletter written b\ a conspirator 
giving an account of the conspiracv is relevant against the o 
'‘ven though not written m support of tt or in furtheranc^f 
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llie facts that B pro ured inns in Europe for the purpose 
of the e nspiracj C collected mone> in Calcutta for a like object 
D per uadcd persons to join the conspirac} m Bombaj E published 

v\ritings advocating tht object in view at Agra and I transmitted 

from Delhi to G at haliil tlie money which C had collected at 
Calcutta ind the contents of a letter wTitten bj H giving an 
account of the conapiracj are each relevant both to prove the 
eMstcnci. of the conspiracj and to prove A's comphcitj m it 
althougl 1 e mav have been ignorant of all of them and although 
the p 1 n® bj whom the;y were done were strangers to him and 
altbouel tiiev m i\ liive taken place before h^ loined the conspimc} 
or after he left it 

NOTES 

49 Scope 

49 (t) Distinction bet^un tins section and the principle of 

Cnglisli Law 

50 Proof of conspir icy 

50 (I) Existence of conspiracy 

50 (b) yo fixed rule conduct of parties other circumstances 

50 (c) Something more than joint action necessary 

50 (rf) Conduct of others and declaraltons 

50 (tf) Defendant s participation 

50 (/) Direct concert or communication 

oo (g) E ich IS agent of all others 

50 {h) May be tried alone-^acts uid declaraitons of pc'rties 
not charged 

50 {') Co;is/>jr«cy to cheat 

50 0 ) Acts of accomplices 

50 (A.) Letters etc 

50 (0 Account Books 

do (hj) Confession of a co iccused 

50 (n) Statement not a confession 

50 (0) Evidence importing evidence of had character 

50 ip) Persons in custody-^cts of others 

50 (?) Acquitted of conspiracy 

50 (!■) Peasonahle grounds 

50 (s) Spies and accomplices 

50 { 1 } Illustration 

50 {«) Sec J09 / P Code 
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-49 Scope i>j}'iirJc\ conjj'j-. in in jsitxnicni btUutn 
t" 0 * rri r»- i** I' t<i J > unlittfol ict <>r tn d i a 1 n\}ul act 
b^ i-’iUnfiil intjii In i <li |»ruvi i|jt x\istinci o{ tin n,r»t 
iTerti ifj (o'tKi it 1 /a jv i,n«n jMfM n 11 M t' idenct ina> t>t 
of anvII „ cl ni -.iil .»i unttitilr^ »ii\ cim i f da ill gisl 
p2r(i I I t 1 r * id dull ll i ii i-tfm-. prupo'cl tn 

Y'o • III ) I 1 II «‘i J tl III nil n 1' ( n'-i'in is 

corcu\«il I I ii i nil 'H 1 ttidi a* iiiirc lo d loniinon 
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It IS not necessary that the conspirator %vhoscacts or declarations 
it IS souglit to pro\e should be tried or indicted The acts o'" 
declarations of the conspirator may have been done or made b) a 
stranger to and in the absence of the parties against whom it 
IS offered or without his knowledge or before he joined the 
combination or even after he left it This last mentioned pron 
Sion IS contrari to the English rule according to iihich acts or 
declarations of others are not admissible against a conspirator 
if done or made after his connection with the conspiracj has ceased 
Woodroffe E\ 6th Ed 55 

The principle-* hid doiin m Sec ro are wider than those of the 
Enghsh Law on the subject and the> cannot be restricted in their 
apphcation with reference to that law Bahnokond r6 Cr L J 354 

50 Proof of conspiracy The evidence must shov' ti\o 
things an agreement for the alleged purpose and the defendant s 
participation in it Harrison Cons 152 It is immaterial whether 
the existence of the conspiracv or the defendant s participation be 
proved first though either element is nugators without the other 
(Wright on Cons cited in Phip 5th Fd 78 ) General evidence 01 
the existence of a conspiracy ma> first be given before particular 
facts are proved to show that one or mere of the defendants took 

part in it Amnto 42 C 957 In a case of conspiracy anything 

said or done or written bv an> of the conspirators whether 
accused or not m reference to the said common intention after 
that intention was first entertained by any of them is a relevant 
fact against each and all of tht accused as well for the purpose 
of provang the existence of the conspirac\ as for the purpose of 
showing that any such plrt> was a partj to it iMmohona 
16 Cr L J 354 This section renders admissible m case of 
conspiracy much evidence which is not ordinarilv admissible 
under the Indian Law Under it anvthmg siid clont or written 
by anv conspirator m reference to the common intention of the 
conspirac> after tlie 
by any conspirator 
believed to be cons 

the existence of the conspiracy as for the purpose of showing 
that any such person was a party to it The illustrations 
show the width of the provisions of the section The acts of the 
others mentioned in the section are admissible against a person 
who ispnma /ncir shown to be a conspirator to prove his comphcitj 
though he was ignorant of all these events and although the 
persms m question were strangers to him Ramprasad 2 Luck 
631 29 Cr L J 129 AIR 1927 Oudh 369 

50 'a) Existence of conspiracy As a general rule 
some prvna facte and satisfactory evidence should m the fi^t 
instance\be given ol the common purpose before evidence of ther 
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-acts in It b\ a multitudt of ptrsons who but f )r sucli common 
purpo'^e Would be ab-ofuu Mrangtrs ^houId be rectned It 
isnece virt to proM. the ivistmct )f the con^piract and to connect 
the pn--oncr with it in thi first instance w!uri \oii eektoj,i\em 
cMdcncc dgain-t him tlie diciarition of i co conspirator and 
ha\ing done ‘o \ou are then ii hberi\ to give in e'ld net ignnst 
the pnstner act' dune b\ jn\ of the pirtus whom \oii hate 
connected witli tin con'pirict but wlitn t partj s own dtclara 
tions art to be gi\tn in exidince such prt!iminar\ proof is not 
necesvart and \ou ma> is m other offences pro\e tht whole case 
against him b> Iik own admission McKenna Ir Circ Rep 
^6i Norton ilj II 4 in Indrn 30 Cr L J 141 xi6 
1 C 7^0 \ 1 K i9’9 l‘al 143 I B it was argued on 
behalf of the appellants that iht secret cipqcr code found m the 
po section of a person charged with conspiarcy which sets forth 
the names and addresses of other persons charged witth such 


common intention after ilic time when such intention was first 
entertained them and that it ts therefore not admissible 
against any of the others until ^nd after reasonable grounds ha\e 
been established for believing that the person if (identifiable) 
to whom the code is attributed and each of the others have 
conepired together Md the existence ol the code is m itself 
good evidence for supposing that the pc sons named therein have 
conspired to commit an offence sucli a code is substantive 
evidence of conspiracy But when persons are sought to be 
made liable on (In. basis of a cipher code it is safer to require 
the pcosecutvon to establish the gwiii tach by CNtiinsic and 
further evidence co rolwrating the cipher code though it would 
cot Vi*. 11^.. . iCe bv positive 

e (his section 
a conspiracy 

lias been established that the particular accused persons hav e 
been partie to it Ainnta 42 C Q57 

50 (b) No fixed rule conduct of pprties , other 
circumstances There is no fixed rule of establishing con»piracv 
It may be proved by other than oral evidence , it may be proved 
by evidenceofsurroundingcircumstancesandbv the antecedent and 
sub'equent conduct of the accused after the commission of the 
alleged crime Attnappa 9 Bom L R 347 It- may bt inferred 


b L R 223 The unlawful conspiraev is to be inferred 
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the conduct of the parties and if <e\eral men arc seen 
several 'Jteps all tending towards one ob\ious purpose ^ 

are seen through a continued portion of time taking steps that lea 
to one end it is, for the ]urv to say whether those persons , 
combined togetl er to bring about that end which their condu 
appears to effectuate Duffield (iSji) 5 Co\ .404 The prosecu 
tion IS not obliged to pro\c that the persons accused of conspnac) 
actualh met and laid their heads together and after a 
consultation came to an express agreement to do eail hue 
an inference IS \er\ often drawn from their overt acts Bo-lmolion 
i6Cr I J 354 IIP U R 1915Cr 17P R 1915 Cr Thougn 
there must be agreement there need not be proof 
meeting or combination nor need the parties be brought m 
each other s presence The agreement ma\ be inferr^ 
circumstances ni me a presumption of a common concerted pl3 
to carry out tl c unlawful design nor is it necessarj that a 
should 1 a\e joined in tl e scheme from tl e first those who naa 
come m at a later stage arc equalK guiltv proa ided the agreemei' 
IS pro\ed Banndra 37 C 467 

50(c) Something more than joint action necessoO^ 


II I I II 

iuajoeit.v II uu iwo or more persons joi j ; 
deliberation and this would import into the trial a mass 01 
hearsas evidence which the accused persons would find 
impossible to meet hagendra 4 C W N 528 There must be 
ground to believe that two or more persons have conspired 
Eanndra 14 C \V N 1114 

50(d) Conduct of others and declarations 
dence of the acts and conduct of others has. been admitted to pr^e 
the existence of a conspiracv previous to the proof of the defen 
dant s privitj Ro«coe Cr Ex 13th Ed 35” But in respect oI 
such conduct a distinction has been made between declaration? 
accompinjing acts (Sec 8) which are admissible and mere 
detached declarations and confessions of parties not defendants 
not made in*thc prosecution of the object of the conspiracy rmd 
wl^ich being mere hearsay are not evidence even to prove the 
exi5(^ence of a *,onspirac> Woodroffe 8th Ed 156 i57 

aho'Norton 116 117 

S0(o) Deftndant s participation Direct meeting 
recessnrj It netp not be established b\ evidence which actuan' 

ike any other fact 
different persons 

‘ Entries made m 
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thcni aiidotlur document'; in theirpo' ewon rLliti\ l to then mam 
dc<i?n \\|1] ometimes from neti it\ be admitted a^ steps to 
establi Ii tlic cnnspiract ilstlf On this subject it is difiicult to 
establi h a general mflc\ibk riih md t icb ca'^e imi«:t m some 
measure begn\ erned b\ its oian ptculur circumstanc<' ■Ia\ 41b 

50(f) Direct concert or communication It is not 
nece««ar\ tint thi pirti corre p« nded or comniunicated in an> 

and tiur mi\ 1 ca s in uincli tlir Ciuit \m 11 infer a 
con pirac\ t\in tliiueli the pirtiLs an unknown to tach other 
Parnell 14 (_n\ ^ But the facts must be sucli as would point 
with rca onaM c itaint\ to conC<rtcd action tlioiigb direct 
concert need njt h pro\cd P\uill i ‘^t irk 402 Hairi&un on 
Con Though to 0 tabh h the chaige of conspiract there 

mu t bf affrefment then retd not be proof of direct meeting or 
combination nor need the parties be brought into each other s 
presence The agreement mat bt inferred from circumstances 
rai mg i prt-sumption of common concerted plan to carrj out the 
unlawful dc ign again it is not necessirt that all should hate 
joined in tlu echemi from the first lho«e who come in at i later 
stage are equalK ginlit protjded the agreement be proved 
Panndra 14 C W N 1114 37 C 467 

50(6) Each is an agent for all others Where setc 
ral wrongdoers conspire to effect an unlawful purpose tlie acts done 
bt anv one in furtherance of their common purpose i-* considered 
to be the act of all fl atson 32 How St fr 7 Hardy 34 Id 
704 These acts are thenisehes etidcncc of the cor;f’Us delicti the 
conspiracy to be established the} are reletant for the purpose 
of proving the conspiracy as well as the part winch each conspira 
tor took m it the\ are part and parcel of the res gestae and when 
once the Common purpose is established each is an agent for all 
others carrying out that common purpose (Norton T15 ) See 
also ^Hiif k/;n« g B L R 36 17 W R Cr 13 Amtruddin 

p W R Cr 25 As soon as it is shown w ith regard to an in 
□iMdual conspirator that he is jn priw with the combination and 
Its objects and adopted the acts alrcadv performed he as a 
conspirator becomes bound by the antecedent and subsequent 
acts of his fellow conspirators Balmokaiid i6 Cr L J 354 

50(hj May be tried alone, acts nnd declarations 
of parties not charged If the accused ]« tried alone he ma\ 
he comictcd although his co conspirators do not appear or are 
dead but if tried jointly one accused cannot be coni icted if thi 
other or ill the others ire acquitted P/«»iwifr if)02 2KB 
339 But if more than two persons arc tried jointlv it does no 
follow tint either or lU the con*.pintors must be couMcted 
thev must ill bo acquitted Banner t 14 C W N 1114 

r 
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mav be convicted although the acts and declarations proceeded 
from conspirators not charged Duguid 94 L T 887 or were done 
in the absence of the part\ against whom thev are offered or 
without his knowl dge or even before he ]omcd the combination 
Brandeth 32 How St Tr 857 Mttrphy 8 C & P 297 Buyer 

24 Ir I 1 R III and the possession of one conspirator that 

of all Charles 17 Cox 499 Phip 78 79 

50 (i) Conspiracy to cheat Where persons were in 
dieted for conspiring to cause themselves to be reputed owners of 
considerable property vntb intent to defraud evidencewas given to 
show that they took a large house and obtained goods from various 
tradesmen by representmg themselves to bepersonsof great wealth 
it was objected that several single acts of this sort should not be 
given in evidence but that the prosecutor should confine himself to 
one but I ord EU^nbnrnugh C J said This is an indictment 
for a conspiracy to cam on the business of common cheats and 
curoulative instances are necessar> to prove the offence Roherti 
(x8o8) I Cimp 399 Harrison Cons 151 

50 (j} Acts of accomplices Acts of accomplices after the 
arrest of a conspirator may be received if done m pursuance of 
prior instructions from him ( 1 /I R 1 C L 363)Phip 79 

50 (k) Letters etc Letters found m the house of an 
accused subsequent to hts arrest and whilst he is m custody can be 
proved if the previous existence of the letters found is established 
either b\ direct proof or bv strong presumptive evidence 
Khan 17 W R Cr 15 II atson 32 How St Tr 337 On a 
trial for forgery a letter written bv a person who had no hand m 
the forgerv to his brother a stranger to the transaction was 
produced The writer was not examined but the letter was 
admitted m evidence under S 10 held that the letter was not 
admissible in the absence of evidence that the writer was a cons 
pirator m the forgerv hes!ai 25 Bom L R 248 A letter 
written by a stranger to a conspirator which is not shown to have 
been received or replied to or otherwise acted upon bj the latter 
IS not sufficient to establish the formers connection with the 
conspirac} so as to make his acts acts done m pursuance of the 
conspiracy Aibn 16 C W \ H05 Wlnt has to be established 

under S 10 t6 make documents found in the possession of one of 
several persons accused of conspiracy admissible against the 
otheraccused is that there is reasonable ground to believe in the 
txistenbc of a conspiracy amongst such persons It is not 
necessaryN^o*” ^bis purpose to establish bv independent evidence 
that they\ were conspirators Ibid 

50 ( 1 ) 1 Account books The accused M was a loader m 
the E I R Co The case for the prosecution was that when 
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making out the weights m the consignment notes, he entered a 
Weight less linn the ictual with the result that the Ry Co 
receued a "uni le s than the\ wert. tntitled to, and the other 
accused who were a firm of merchants paid as consignees of goods, 
illegal gratification to 'I foi this fraudulent work It appeared 
that the nuTu of M 'lentd b\ hinistlf appt iricl in one of the 
note book- of tht lirm of D ind J and tht } nHii kh ifijch of the 
firm showed tl fa\nunt ({ cert nn sums to M H^ld tliat the 
note booh-^ tn J ^ in i k> ir tch of tlu finn of D and J could bo used 
as e\id net of abctiiunl of Lon-spirica against M '\I mniohan, 
20 C \\ \ 2<j2 17 Cr L J 43y 33 Ind Cas ggg A ind B 

emploaets at the Customs House arc charged with conspiring to 
pasa good' through the Custom^ Hou«t without pajing full 
dut\ F il t entries made in the books for the purpose of carrjing 
out the fraud b> \ .are admissible against B Blake 6 Q B 126 
Phip 67 

50 fm) Confession of a Co-accused. This section is 
intended to make eaielence communications between conspirators, 
while the conspiracj is going on with reference to the cirrjing 
out of the conspiracy But it is not intended to make evidence 
the confession of a co accused, and put it on the same footing 
as a communication passing between conspirators or between 
conspuators and other persons with reference to the conspiracy, 
Abant, 15 C W N 35 The statement of accused, made after 
arrest and not amounting to a confession, is not admissible against 
a CO accused either under this section or ^c 30. Stial, 46 C 700. 
A confession of a co-acciiscd m a case of conspiracy is admissible 
in esidence against all the accused under this section It can 
also be taken mto consideration against his co accused under 
S 30, Ramprasad 2 Luck 631 2g Cr L J I2g 

50 (n). Statement not a confession. Where an ac¬ 
cused made a statement before trial but after arrest which was not 
a confession it was held that it was not admissible against the 
others under this section 46C 700 30C L J 255 54 I C 
53 . Kustr, 14 Cr L J 586. 18 C L J 590 

50 (o). Esidence importing esidence of bad character 
Objection having been taken to evidence regardmg gambling 
and cocaine dens and the raids thereupon as evidence of bad 
character, held The case being that the accused or some of them 
Were first thrown together by their frequenting or running such 
dons, and that for the purpose of their crimmal organisation, they 
continued to meet at such places, their evndence, though doubtless 
affording indications of bad character could not be excluded S 
also the ev jdence of the Excise Sub-In«pcctor as to Ins raids 

r ' / 
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these places, though given in too great detail leads up to the admis¬ 
sions said to ha^e been made to him, Silal, 46 C 700 At tne 
^nal 01 several persons for the o fence of committing or cons¬ 
piring to commit a dacoity, the prosecucion desired to lean 
evidence to the effect that some of the accused were closely 
as'iociatcd with the approver and the object of that association 
for a long time prior to the dacoitv m question was the commis¬ 
sion of thefts ind other disreputable acts, held, (after consider 
mg Ss q II 14 and 54) that the evidence was inadmissible, 
Wakidti'jdin, 54 B 524 

50 (p). persons in custody —acts of others. The acts 
of persons who were members of the conspiracy and who are stil 
free to act m furtherance thereof are not evidence against persons 
who have been taken into custody and are in a condition which 
makes it impoaSible for them to act m aid or furtherance of the 
conspiracy Putin, 15 C L J 517 

SO (q) Person Acquitted of Conspiracy. His ®tate' 
ment. Wher-'j » 
what he said c 
trial of other 

50(r ) Reasonable grounds There is a difference between 
“reasonable ground to believe a thing' and proof of that thin?. 
Balmokaiid, 16 Cr L J 354 

50(8) Spies or accomplices. Where a witness has made 

himself an agent for the prosecution before associating with the 
wrong doers or before the actual perpetration of the offence he 
IS not an accomplice, but he may be, jf he extends no aid to the 
prosecution until after the offence is committed A mere detective 
or decoy is not therefore an accomplice nor an original confederate 
who betrays before the crime was committed Yet an accessOO 
after the fact would be an accomplice, if he had, before betrayal 
rendered him«elf liable as .;uch As the crime of conspiracy 
complete the moment there is concerted intention, members of the 
conspiracy who after such, have, out of fear or repentance 
transformed themseUes into spies and informers do not thercbv 
cease to be accomplices and their evidence requires corrobora¬ 
tion, PuUn, 16 C \V N 1105 See also ^langal, N 346 

As to evidence of conspiracy SccRaUl,zZQ. 797; Abdul 

Salun, 49 C 573: 35 C L J 279. Ttnmull, 24 M 547 

50 (t). Illustration. There is a considerable mconsistencv 
between ♦he provisions of S 10 and the illustration attached 
thereto The way that the \vords‘'and to prove A's complicity m 
it" came mio the illustration arc not quite m accordance wdh 
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common 'ence or with the gjst of the section How whit B did 
in Europe or C in Cilcutta and «o forth can per se possibly touch 
the question of \ « complicit\ ^ As complicity can from the 
nature of thing onl\ be «hewn b\ A s acts or A being otherwise 
shown to be a member of the conspiracy by acts of B C and 
*0 forth implicating him Other acts of B C and the rest seem 
capable as regards \ only of adding proof of the existence and 
nature of conspiraca Balmokand i6 Cr L J 354 

50(u) The ciidcncc allowed to be given under this Sec¬ 
tion K admi sible in ca^es of abetment by conspinicv S 107 Cl 
E I P C \fonv\ohnn 20C \\ N 292 

Sec 11 Facts not otherwise relevant arerele- 
vant— 

(t) if the}' are inconsistent with any fact m 
b, issue or relerant fact, 

come relevant 

(2) If by themsehes or in connection with 
other facts they make the existence or 
non existence of any fact in issue or rele¬ 
vant fact highly probable or improbable 

Illusirations 

(rt) The question is whether A committed a crime at Calcutta 
on a certain day 

The fact that on that day A was at Lahore is relevant 
The fact that near the time when the crime was committed, 
A Was It a distance from the place where it was committed 
"mich would render it highly improbable though not impossible 
that he committed it is relevant 

{b) The question is whether A committed a enme 
The cucumstinces are such that the c ime must have been 
committed either by A B C or D Every fact v'hich shows that 
the crime could have been committed b\ no one else and that rt 
was not committed by citlier B C or I) is relevant 

NOTES 

51 Scope oj the scchon 
5 r («) Admissible 

51 (1>) Jnadimssihle 

52 llluslrittons 

52 (o) Valit' of alibi ^ 
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51 Scope of the section It should not be ^\ldely 
construed The meaning of the section « ould ha\ e been more fully 
expressed if words to the following effect had been added to it 

h 

(Steph s Intro P 16 1 ) It may for instance be said A (not called 
as a witness) was heard to declare that he had seen B commit a 
crime 1 his makes it highly probable that B did commit the crime 
Therefore A s declaration is a relevant fact under S cl ( 2 J 
This was not the intention of the section as is sbeuTi by the elaho 
rate provisions contained in chapter II (Ss 13 39) as to particular 
classes ot statements which are regards as rele\ant facts either 
because the circumstances under which they are made invest thern 
With importance or because no better evidence can be got (f®* 
p 160) In Abdul 23 C W N 933 21 Cr L J 183 where 
the accused was charged with having caused grie\ous hurt to one 
of his wives and killed another and the wounded woman on the 
day of occurrence on her arrival in hc^pital made a statement m a 
Magistrate to the effect that it was the accused who has attackeo 
herself and the co wife and the statement w as admitted tneii 
Lordships held that the mere fact that the w Oman made a statement 
had no bearing on the mam facts in issue and Sec 11 of thcEMdence 
Act did not justify the admission of the contents of the statement 
The sort of facts which this section was intended to include were 
facts which either exclude or imply more or less distinctly the 
existence of the fact sought to be pro\ed (Step Intro p 161) 
an improperly wide scope be given to the section the latter might 
seem to contam in itself and to supercede all the other provisions 
of the Act relating to relevancy Cunn 103 In the words of West 
J this section js no doubt expressed m terms so extensive that 
any fact which can by a cham of ratiocination be brought mto 
connexion with another so as to have a bearing upon a point m 
Issue may possibly be held to be relevant within its mcanmg 
*- s and fat” 

dmissible 

collateral 

parties 

One 01 tne objects ol a law of evidence is to restrict the mvestig^^ 
tions made by Courts within the bounds prescribed by genemi 
convenience and this object would be completely frustrated by th® 
admission on all occasions of every circumstance on either side 
havmg son*'’ ~ the precis* 

amount of long tri 3 > 

and determ in endless 

succession ^ ix 1 u suui a i extensive 

meaning w a not in the minds of the legislature seems to be sho"^ 
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«e\eral indications m the Act itself Tlie illustrations to the 
‘Section do not go lc\ond familiar casts m the English law of 
eiidcnct? Prat) tiiias iiBom H C R 90 91 Sec ii should not 
be construed tn its widest signification but considered as limited 
in Its effect b% S S-t ^1 tht ■^ct bo construed S li renders 
madmi ible the cNidinct of one cnmc (not reduced to legal 
certainty b\ contiction) to pro\c tht existence of another 
unconnecte-d crime t\tn though H bt cognite Accordingl> the 
po c Sion b\ an jccu id person of a number of documents 
'u [Hcttd to le f rfctd 1 n> itidtncc to i r vc that he has forged 
the particular document w ilh the forgerj of w Inch he is charged 
(Ibid) 41! LMdcncf which wot Id be held to be admissible bj 
Etighdi law woild jrjirh be admitted under this section 
J ajiram iG B 430 As to rebutting an inference S 9 (N 43) 
Theworda hithh pnlnblc in ii point out that the connection 
between the facts m is wt and collateral facts sought to be proved 
must be «o mediate as to render the co existence of the tw 0 highly 
probable \yapoor\ 0 C 655 ' 

51(a) Admissible The statement of a witness for the de 
fence that a witness for the prosecution was at a particular place 
at A particular time and coneequently could not then have been at 
another place where the Utter states that he was and saw the 
accused persons is properly admissible in evidence even though 
the witness for the prosecution maj not himself have been cross 
examined on that point Sakharam ii Bom H C R 166 

In Fakir Mohammed i C W N 33 one of the mam questions 
lor determination being whether the document now impugned 
Was or was not presented before the Registrar by the complainant 
It was held that a comparison of the thumb impression of the 
person who presented the document with that of the complainant 
Was admissible under S ii cl 2 if their dissimilarity makes such 
identit) improbable 

\\ here the question was whether n person was a habitual 
cluat the fact that he belonged to in organisation formed 
for the pirposi. of lnbiluall> cheating m concert was 
relevant under sec ii ond it was open to the prosecution 
to prove against each person that the members of 
d gang did cheat KaUi 37 C 91 Athovixya 28 B 129 
{N f 5) A cablegram purporting to I e from one C m Calcutta 
Was sent to P m London On receipt of the cablegram and 
oxprv Iv referring to It I’ posted a roplj to Bin Calcutta, Held 
tint Ps rcplv to H which was intercepted would be a rcLvant 
fact und r this section and cogent evidence to show that B was 
the sender of tin cablegram Booth iS C \\ b 4^ C 

545 I3 Cr L J 15 In a prosecution for having conspired 
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bring false evidence against a person, the fact that the accus^ 
bad previousl} instituted unfounded prosecutions against the 
same person is admissible under this section H TtnGycfi^, 29 
Cr L J 555 109 I C 491 6 R 6 AIR 1928 R 

51(b) Inadmissible. A statement of a witness as to 
\vhat he heard from the deceased regarding something which the 
deceased had heard accus^ saj to a difieront person is hearsay 
and IS not admissible, Sttrendra, 5 C W N 574 

Two persons A and B were charged with having conutntted 
theft in the house of a prostitute m 1914, evidence that two persons 
committed theft in the house of another prostitute m somewhat 
similar circumstances in 1918 was held to be not admissible either 
under S 9 or S ii to prove that the persons were the same m 
both the cases Panchti, 24 C \V N 501 47 C 671 F. B 

A witness s statement as to what a deceased person had said 
to him regarflmg the ownership of property alleged to be stolen 
*s not admissible either under this section or section 32, 
suaftti 16 Cr L J 640 30 I C 464 S ii is controlled by 

S 32 SeOina 9 Bom L R 1047 In a case of riotmg and dacoity 
arising out of communal fight, evidence that on the day aft^ the 
occurrence the accused a Mohammadan wanted to convert a Binau 
to Islamism and threatened to beat him if he did not agree, 
held inadmissible Dargaht 52 C 499 

52 . Illustrations (a) An Ahbi, the rele\ancy of 
13 its entire inconsistency with the hypothesis that the accused 
committed the crime The second example is of a fact rendering 
the hypothetical fact on the other side not utterly impossible, 
but highly improbable as often happens when the question is 
whether there was time for the accused to have gone from the 
place where he says In was to the scene of the crime and returned 
again (Norton p 118) 

52 (a). Value of. Of all kinds of defence, an 
established by credible evidence furnishes the most conclusive 
answer to a cnminal charge In fact, as observed by Sir MichsI 
Foster, ' if it appear to be founded in truth, it is the best negative 
evidence that can be offered It is reallv positive evidence, which 
m the nature of things impheth a negatn e, and m many 
it is\the only evidence an innocent man can offer But to be 
effective, the element of time must be definitely and conclusively 
fixed, apd the proof of the altbi should cover and account for the 
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conci tenth maintained throughout the subsequent pro 
ceedings On the other hand the weight of this defence is lessened 
if made at a subsequent stage of the proceedings And if it is not 
'upported b\ credible and sufBcicnt e\idence or found out to be 
V aftir thought or contra anct or contradicted or 

rebutted then attempt to set it up recoils w ith fatal effect upon the 
part\ who asserts It and often in the language of a learned Judge 
amounts to a con\iction (Wills pp J30 23^) because a resort 
to this kind of dt.ftncc implies an admission of the truth and 
re]e\anc\ of the facts alleged and the correctness of the inference 
drawn from ihtm if ihc\ remain uncontradicted (Wills p 126) 
^n unsuccessful attempt to establish an altbi is always a circum¬ 
stance of the greatest weight against the accused person Boola 
oS P R 1^,66 If {fjg defence set up is an alibi and it breaks 
dowT5 Iqj. prosecuhon is left unanswered 

L B R (r%3—1900) 349 Raghubar 33 I C 995 
"Ut the mere fact that the accused made efforts to concoct false 
CMdence of an dots not protc that he committed the offence 
charged Tabrx 2O Cr L J 393 84 I C 937 AIR 1925 L 

42 6 L L J 326 AUbt pleaded but not proted does not gi\e 

nse to any presumption of crime Tartbulhh 25 C W V 682 
(6) This illustration giscs a case which may thus be stated 
^concrete form A warder who has been locked up in a Jail 
tvitn four prisoners A B C 8. D is found murdered and it is 
proved that no other person could have entered the Jail whence 
U appears that the murder must have been committed by one of tho 
lour Evidence is tendered to show that B & C were chained up 
m cells and that D was paralysed Tins eaidence is admissible 
smee It makes it highly probable that A committed the murder 

Sec 12. In suits in a\hich damages are claimed, 
In 8 U 1 H tor dami any fact which will enable the 
ISbiecomtoS,“ C™''* *“ determine the amount 
mine amount are of damages whicli Ought to be 
awarded, is relevant 

Sec. 13. Where the question is as to the exis- 
nght'^or^cu^t^rn'I^'S CUStom, the 

question ”following facts afc relevant — 

(fl) any transaction by which the right or 
custom in question was created, claimed, 
modified, recognized, asserted or denied, 
or winch was inconsistent wath its exis¬ 
tence 
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[b) particular instances in ^\hlch the right or 
custom was claimed, recognised or 
cised, or in uhich its exercise was dis¬ 
puted, asserted or departed from 

IlUistration 

The quc'^tion is whether A has a right to a fisher> A deed 
conferring the fishery on As ancestors a mortgage of the fisher} 
by A s father subsequent grant of the fishery bj A s father irre 
concilable with the mortgage particular instances m which As 
father exercised the right or in which the existence of the right was 
stopped by A s neighbours arc reJe\ant facts 

This section describes the hind of facts which may be put in 
evidence m proof of any custom general or particular, or 
pruate as well as public or general It relates to evidence ot \‘i) 
the creation and (i) of the exercise of a nght Norton 124 

Sec. 14. Facts showing the existence of any 
state of mind, such as intention, 
Tacts shewing ex knowledge, good faith, negligence, 
istence of state of rashness ill wall or good-w ill to- 
imnd 01 of body or » , . ® ^ 

bedilyfeeimg Wards any particular person, or 

shotting the existence of any 
of body or bodily feeling are relevant when the 
existence of any such state of mind or body or bodily 
feeling is in issue or relevant 

^ Explanahon 1 —A fact relevant as shotting the 
existence of a relevant state of mind must show 
that the state of mind exists not generallj^ but in 
reference to the particular matter in question 

^ Expianatton 2 —But where, upon the trial of a 
person accused of an offence, the previous commis 
Sion b}' the accused of an offence is relev^ant within 
the meaning of this section, the previous conviction 
of such person shill also be a relevant fact * 

1 Tlic e rxpianatiO! s were substituted for the original Explai Jo 
s 14 by thu Indian Cvidencc Act (1672) Amendment Act 1S91 (3 of 1&91) 
s 1 (1) Cenl Acts Vol IV 

* See the Code of Cnm nat Procedure 1893 (\ct '< of 1893) S 3II. 
G«nl Vets Vol V 
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llluslr itwns 

(<j) \ i-- acni'itl Ilf nciuini; btukn goods knowing them to be 
stolen It Is jro\id tint ht w is m possession of i particular 
stolen article 

The fict that at iht sune tune lu was in possession of many 
otlcr stolen irtielcs is rek\ int !> tending to sh )w that he knew 
each and all of the irticks of which he was in possession to be 
stclen 

(6) A IS accused of frauduleniH delixcring to another person 
a counterfeit coin which at the time wlitn he deli\cred it he 
knew to be counterfeit 

The fact that at the time of its delucrj, A was possessed of 
a number of other pieces of counterfett com is rele^ ant 

The fact that A had been pre.\iousl> convicted of delivering 
to another person as genuine a counterfeit coin, knowing it to be 
counterfeit, is relevant» 

(e) A sues B for damage done by a dog of B s, which B knew 
to be ferocious 

The facts that the dog had previously bitten X, Y and Z, and 
that they had made complaints to B, arc relevant 

{d) The question is whether A, the acceptor of a bill of ex¬ 
change, knew that the name of the pa>ee was fictitious 

The fact that A had accepted other bills drawn in the same 
manner before the> could have been transmitted to him b> the 
payee if the pij ee had been a real person is relevant as showing 
that A knew that the payee was a fictitious person 

W A is accused of defaming B by publishing an imputation 
intended to harm the reputation of B 

The fact of previous publications by A respecting B, showing 
ill will on the part of A towards B is relevant, as proving A’s 
intention to harm B s reputation by the particular publication in 
question 

The facts that there was no previous quarrel between A and B; 
and that A repeated the matter complamed of as he heard it, are 
relevant as sliowine that A did not intend to harm the reputation 
of B 

(/) A IS sued by*B for fraudulently representing to B that C 
v\as solvent wherein B bting inducw to tnist C, who was 
insolvent, suffered loss* 


3 This IllustrnttoH was substituted for the oncxnal Illusiraticn (6) to 
Ss U by Act 3 of 1801 S I (2) Gcnl \cts Vol IV 
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The fact that at the time when A represented C to be soNent 
C was supposed to be solvent b\ his neighbours and by persons 

dealing With him is rele\ant as showing that A made the repre¬ 
sentation in good faith 

(g) A IS sued bj B for the pnce of work done by B upon a 
house of which A is owner by the order of C a contractor 
A s defence is that B s contract was with C 
The fact that A paid C for the work in question is relevant, 
as proving that A did m good faith make c\ er to C the manage 
ment of the work m question so that C was in a position to con 
tract with B on C s own account and not ns agent for A 

(A) A IS accused of the dishonest misappropriation of property 
which he had found and the question is whether when he 
priated it he believed in good faith that the real owmer could not 
be found 

The fact that public notice of the loss of the property had 
been given m the place where A was is relenant as showmg that 
A did not m good faith belicne that the real owner of the property 
could not be found 

The fact that A knew or had reason to believe that the notice 
was given fraudulcntK b> C who had heard of the loss of the pro- 
pertj and wished to set up a false claim to jt is rclen ant as showing 
that the fact that A knew of the notice did not disprove A s good 
faith 

(») A IS charged with shooting at B w ith intent to kill him If* 
order to show A s intent the fact of A s ha\ing previously shot 'it 
B may be proved 

{;) A is charged with sending threatening letters to B 
Threatening letters previously sent bj A to B ma\ be pro^ed as 
showing the intention of the letters 

(A) ThequestloniswhctherAhasbeenguiltt of cruelty towards 
B his wife 

Expressions of their feeling to%%ards each other shortlj before 
or after the alleged cruelty are relevant facts 

(/) The question is whether A s death was caused by poison 
Statements made by A during his illness as to his symptoms 
are relevant facts 

(m) The question is what was the state o( As health at the 
tim^ an assurance on bis life vvas effected 
^ made bv A as to the state of his health at or near 

the time jA question are relevant facts 

(«) A subs B for negligence in providing him with a carriage 
for hire not reasonably fit for use whereby A was injured 
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The fact that B s attention w-is dra^NTi on other occa'^ions to 
the defect of that particular carnage is rele^ant 

The fact that B was habitually negligent about the carnages 
''■hich he left to hire is iirelcNant 

(o) A IS tried for the niurdcr of B b\ intentionally shooting 
him dead 

The fact that A on other occasions shot at B is relevant as 
showing his intention to ‘hoot B 

The fact that A was in the habit of shooting at people with 
inttnt to murder tiiem is irreleiant 
(/*) A la tned for a enme 

The fact that he said something indicating an intention to 
commit that particular enme is relevant 

The fact that he said something indicating a general disposi 
tion to commit enmes of that class is irfelevant 

NOTES 

53 Scope of the aetton 

54 Facts sheuing the existence of state of mind tic 
53 Proof of mental and physical 

56 Similar facts 
5b (<l) A£f»«IS5l6/£’ 

56 (6) Inadmissible 

56 (c) Point of time 

57 Subsequent 

57 (“J) Other instances—admissible eien if accused charged 

and acquitted 

58 Intention 

58 {a) Inadmissible 

58 {b) Intention—Drunkenness 

59 Knoiiledge 

60 Fraud 

61 Cood faith Bad Faith 

62 Malice 

63 State of mind or bodily feeling 

64 Explanation 1 

65 Explanation 2 
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65 (6) InadmtsstbU 

63 (c) III (c) Conduct and propenuhes of animals 

53 Scope of the section. “ Section 14 seems to me to 
apply to that class of cases which is discussed m Taylor on Eiidente, 
6th Ed sections 318-22, that is to say, cases where a particular 
act lb more or less cnmmal or culpable, according to the state of 
mmd or fi eling of the person who does it as, for instance, m actions 
of slander or false imprisonment. Or mahcious prosecution, where 
malice is one of the mam ingredients in the u rong which is charged, 
e\idence is admissible to show that the defendant was actuated by 
spite or enmity against the plaintiff, or,agam, on a charge of 
uttering com c\ idence is admissible to show that the prisoner Imew 

the com to be counterfeit because he had other similar corns m ms 

possession oi had passed such com before 01 after the particular 
occasion which formed the subject of the charge The illustrations 
to section 14 as w ell as the authorities cited in Taylor, show with 
sufficient clearness the sort of cases m which this evidence tj 
receivable But I thinb we must be very careful not to extend 
the operation of the section to other cases, where the question of 
guilt or innocence depends upon actual facts, and not upon the 
state of a man's mind or feeling We have no right to prove that a 
man committed theft or any other crime on one occasion, 0^ 
shewing that he committed simi! ir crimes on other occasions 
Vyahoovy 6 C 655 Sec also CoAul, 29 C W N 483 
Frahhuias n Bom H C R 90 West. J remarked, "Ihe 
possession by an accused of sexeral other articles deposed to have 
been stolen would no doubt have some probative force on th® 
issue of whether he had received the particular articles which 
he was charged with having dishonestly received, and the receipt 
or possession of which he denied altogether . vet I'n the illustration 
to Sec X4, It IS set forth as a prehminarj to the admission of 
testimony as to the other articles that it is proved that he was 
in possession of the particular stolen article' The receipt and 
possession are not allowed to be proved by apparently similar 
instances, only the guilty knowledge Illustration (o) to the 
same section makes a previous attempt by the accused to shoot the 
person murdered, evidence of the accused's intention, but not 
of the act that caused the death , yet it is certam that in the issu® 
of whether A actually shot B or not, the fact that he had pre¬ 
viously shot at him, would have some probative force, so too, 
would proc'’ ' hat 

A was m der 

them, yet ,oi, 

either as too 1 motelv connected with the particular intention m 
issue or as raising collateral iSsues vvhich could not properly’ be 
resohed in the case " This case, jn which it vvas held that lh‘-' 
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po OT h ^ icc- -d p*”'«n *f a numK' oJ I \ t t'- 

to l«- fr-<i \ ^ ^ «.\ ^ t. 11 pn>\ I th \t N 1 V M 

th“p2rt r-'’ ' O' uuh’*■ ’x •■% t«luhli«t 

^•a:sd • f \ Ti, / n T» l ^i\i f V 

6 B 22 i •■ \\_ h la i x-i t iM Kiki ot tin j v. v, n 

ard aitftd J l c n- 11 umi- j il m» 1 \\ »•. rv U \ \nt i n x 

ciar^ f ir^' c n - n lit n\ 1 i » in ll< f ' 'i 

cf niKTi ' d ' n t c c <. n I / u i» h 1 j i j \\lu u 

It vrz h"’! t 1 \ 0 r tl- aci,u td wt-. ».l mi I s .1 

I P Cr > w iTf) fr jdjltotlv Iran ftrnn? iliut I roj 11 ii t iliu i 
diSemt per o o ^ c^riairi ds\ in ord«.r tn pri\ilU ihtu Um 
‘^eized in ►•m.cuti n <• f i d-cree ind the pri>'i\imon tiiul ml 
e^ndenci. of Iim otlif-r fraudulent tran ftr- of proptrt\ illiviiil 
b\ the iccu'^f-d on the same da\ ind apptnntlt uilh tin '‘inn 
object thi-. e\idcnce uas admi-vMblc under S'? 14 Cv is to pro\i 
either that all tho e transfers were parts of oni. entiri irm'Utnni 
or that the particular transfers mentioned in tin. clnrm Wiu lunlo 
t'lth a fraudulent intent This cave his boeii follow kI m DfUti ii 1 , 
36 C 573 13 C \\ N 973 Where the icciiMtl f iImI\ r» pi« Milt* 

mg to the complainant IJ that he %ms tlu miinmr of an fvtdo 
mduced him to pa> him monei as secunt\ for tho iiovt, but 
aftertsards failed to keep liis proim«t. itnhnn of fii'.timi'i of 
similar but unconnected tnn«iclions with ollni I'ltMios lufoio 
and after the date of tiic offincc chirgnl w is inlniiili il uiuh \ hi 
14 and 15 not to establish the /ifliim of (ho offi nri hul In pin\ 0 
that the transaction in issue wisom of UN^stun ith m ih sol fi onl'i, 
and that the intention of tin iccuvhI oh (Ih p hIIi lit ii ni 1 nliiii in 
question was dishonest ind fnuihilcnt ‘ I his nuiaitti i\M<iiii l» 
admissible to rebut the iKfince s<t up. 01 whiili iiiiihl In ^ I 
tjp by the accused iir, thu hh lull nil >n-> Wiii not ol 

that time fraudulent, by shtwinR (lint, nl or uhoiit tin Kono tinn , 
both prcMously and sul>''«]mnth. tlu ntcn'nd iiml xlnilln 
transactions s\ith other persons which liken togctlnr, plinwiil n 
dishonest intention on his part 'iiul ulvo shewed tint thi |i|i -i ill 
tran'tr tion wis only oni incident in a senes of fruuluh til liiiiin 11 
tions, all of which were similir m their nature tuul inlt'hl jm 
regarded as proiing 1 s>stcmitlc senes of fnuds ' (//,/m 

*'The Evidence Act docs not go beyond the English I iiw |u ji jt ||i| 
to the admission of evidence of similar facts «xn pt jii ff, / ^^ Il 

renders a previous conviction rele\ant' . Pfr Af»|vJ|| 1 ),| 

Prabhudas, ante " t r, t i, . « 

as in it thelearnei ' ■ 

abosc considered ■ . . 


54 Facts showing the existence of inliid. 

Psychological facts cannot be prov^ by j|„,, j,g,{c 3 <*- ' 
witnesses, bx'^ enn onlx be ascertained h\ i(if» 
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65 (^) Inadmissible 

65 (c) III (c) Conduct and fropinsities of animals 

53. Scope of the section. “ Section 14 seems to me 
apply to that class of cases which is discussed in Taylor on Evide c 
6th Ed sections 318 22, that is to say, cases where a partic 
act js more or less criminal or culpable, according to the state 
mind or feeling of the person who does it. as, for instance, in 
of slander or false imprisonment, or mahcious prosecution, w 
malice is one of the main ingredients in the \v rong which is ’ 

evidence is admissible to show that the defendant was actuated y 
spite or cnmitj agamst the plaintiff, or,again, on a charp 
uttering com e\ idence is admissible to show that the prisoner 
the com to be counterfeit because he had other similar coins m 
possession or had passed such com before or after the 
occasion which formed the subject of the charge The lUustrati 
to section 14 as well as the authorities cited in Taylor, show'Vi 
sufficient clearness the sort of cases in which this evidence 
receivable But I think we must be very careful not to 
the operation of the section to other cases, where the 
guilt or innocence depends upon actual facts and not upon v 
state of a man's mind or feeling We have no right to prove 
man committed theft or any other cnme on one occasion, “r, 
shewing that he committed similar crimes on other occasions 
Vyapoory, t C 655 See also Goktil, 29 C W N 4^3 
Prabhndas ii Bom H C R 90 West J remarked, ' 
possession bj an accused of several other articles deposed to ha' 
been stolen would no doubt, have some probative force on tn 
issue of whether be had received the particular articles whic 
he was charged with having dishonestly received, and the receip 
or possession of which he denied altogether , jet m the lUustration 
to Sec 14, It is set forth as a preliminary to the admission 0 
testimony as to the other articles that, it is proved that he was 
in possession of the particular stolen article ’ The receipt ana 
possession are not allowed to be proved by apparently similar 
instances onlj the guilty knowledge Illustration (0) to the 
same section makes a previous attempt by the accused to shoot the 
person murdered evidence of the accused's intention, but no 
of the act that caii>ed the death yet it is certain that in the issue 
of whether A actually shot B or not. the fact that ho had pre¬ 
viously shot at him, would have some probative force, so too, 

would proof''f - -- ’ • by evidence that 

A was m mtent to murder 

them, jet of A's intentiOi. 

cither IS too 1 motely connectcnl with the particular intention m 
issue, or as raising collateral issues which could not properly’ be 
rc.iolvcd m the case ” This case, m which it was held that the 
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pos«e« ion b\ an accn < d pir«n ol i numl’Lr of locumiiUs 
«UNpt.ctc-d to bi forpod \\ is n«n \ i I nn t*> i>n«\» tint lu li id for^td 
the particular docum. ni «iih il f .r^« r\ ifwlucli lie w i' cli irptd 
was di'tin^ui h<db\ tin im IiiU (i in tin ci'i of N Un/iowi 
8B 223 ulier It w IS held that til \il 111 of llu pOsStssun 
and attempted di p' il jf corns of unu 1 tl km 1 m is n iL\ ant on a, 
charpL of uttenru ich c m' s. n ifi n\ n J s\Un tlu /itcltiiii 

of uttenns \\ !'di ni d Mmtb ctt fl 1' H 414 wlurc 

It was held tl it vilun th jrciis-d \\ is biK.d imd 1 See anb 
I P Code witli frmduknth irmsftriini, thn j r<>] ni' i thru, 
different per n n 1 c* rt »in d i\ in on! r t< i r \ (iit iln 11 1 mi, 

seized in cNccuti n of 1 d cn and tin prosiciitn n tiiul ud 

etadtnee of fnc otlur fraiidiil nt transfers if projurlv cfketid 
b} the accu'cd on the sa/n» dit and appannth iiitJi the same 
ob3ect this e\idente was admissible under Ss 14 \ 15 fo pro\e 
either that all those transfers were parts of one entire transaction, 
or that the particular transfers mentioned m the eharge were made 
wath a fraudulent intent This case has been follow ed m Debendra. 
36 C 573 13 C M ^ 973 \\ here the accused falsely represent¬ 

ing to the complainant B that he was the manager of an estate 
induced him to pay him money as secunty for the post, but 
afteiatards failed to keep his promise eaidcnce of instances of 
similar but unconnected transactions with other persons before 
and after the date of the offence charged was admitted under Ss 
14 and 15 not to establish tJie factum of the offence, but to proae 
that the transaction m issue w as one of a sy stematic senes of frauds, 
and that the intention of the accused on the particular occasion in 
question was dishonest and fraudulent ‘This outside evidence is 
admissible to rebut the defence set up, or which might be set 
up by the accused vir, that his intentions were not at 

that time fraudulent by shelving that, at or about the same time, 
both previously and subsequently, the accused had similar 
transactions with other persons which taken together, showed a 
dishonest intention on his part and also shewed that the present 
tran'aMion wis only one jncid^nt m a senes of fraudulent transac¬ 
tions all of which were similar m their nature and might be 
regarded as proiing a systematic senes of frauds’ [Ibtd) As 
“TheEvideni ~ 

to the admis' 

renders a pr ‘ 

Prabhudas.anie The case of Debendra anfe, is %ery important 
ITS m Tt the yearned 3 udges’ceiore arriving at the conclusion noted 
above considered all the leading English cases on that point 

54. Facts showing the existence of states of mind, etc 
Psychological facts cannot be proved by the direct testimony of 
Witnesses, but can only be ascertamed by the confession of parties 
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whose mind is their seat or by presumptive inference from physical 
facts This section is m accordance with the principles laid 
down m numerous cases that to prove states of mmd evidence 
js admissible though it does not bear upon the issue to be 
The present section makes general pco\ ision for the subject and 
the next section is a speaal application of the rule contained in 
the present onu (Woodroffe p 192) 

55 Proof of mental and physical conditions —(a) 
Witnesses maj speak directlj as to what were their oivn feelings 
motives intentions opinions knowledge and the like at 
given time their testimony being based not on inference but 
on consciousness though little reliance can be placed on evidence 
of this kind They may not in general how ev er testify to the state 
of mind of others as to which they can have no direct knowledge 
but should detail the facts from which the given conditions 
may be inferred by the Court (Phjpson p 50) Thus where 
the question was as to what was As motive in instituting cn 
minal proceedings against B —A as a witness may state that 
his motive was solely to further the ends of justice Hardmek 
I F & F 531 So also where A is '•harged with obtaining 
money from B by false pretences contained in a letter to show 
that B parted with his money in reliance upon the letter B 
may testify both to the opinion formed by him at the time as 
to its contents and to his belief in their truth King (1897) ^ 
Q B 214 So also where A is charged with poisoning B 
evidence that shortly before the alleged administration of poison 
B appeared to be and expressed himself as being m good health 
and subsequent to such administration exhibited symptoms 
and made statements expressive of present suffering is admis 
sible Johnson 2 C & K 3^4 So in support of defence of 
suicide evidence that B before her death had been melanchoh 
and depressed and had threatened to take lier life is admissible 
Coiopcr ry How St Tr 11669 So where A is charged with 
\ mg been adduced that under 
meditated the establishment 
books pubhslied and public 
speeches made by him many years before and entirely dis 
connected with the alleged conspiracy held admissible inrebnttal 
to show wlnt Were his Axed political opinions on tlie subject 
H^rdy 24 How St Tr 10^ Phip 69 70 This de>.ision has 
been questioned in some subsequent cases m England but under 
the Indian Evidence Act the conditions under whicli an 
admission is receivable in favour of the party making it arc hid 
down in Sec 21 

(i) But it is obvious that evidence of the pirtv him«clf 
as to Ills intention it i-> not alwiva v erv rehxbli. and 
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in mcst ca'^e-s u mav not be even T.\'vilable The mental 
and ph\steal conditions ot i person must then be proved 
b\ the cMdcnce of wntne^ t detailing facts from uluch the 
conditions ma% bt inferred This %\itncsscs ma> onl\ state 
tho e cxtimal and percepIJibK manifestitions which may be 
either conduct fon\etsation or correspondence winch ma\ form 
the material ol thi Courts decision r\idcncc of ill contem 
poraneous mamlcstition of the gnen condition whether bj 
conduct comer ation nr coTespondence mi\ be given is parts 
of the Res Gesta Woodroffe iqS Thus where the lucused 
was pros cuted for lurking hoise trespass by night ind the 
onus was n the prosecution to prove that he effected the entrj 
with one or mere ot the intentions mentioned in SeC 441 I P 
Code the learned Judges held that it was not neccssarj thit 
the pro^'f of the intention should be direct t e bj the onfession 
of the party cr b> evidence of witnesses proving that he hid 
admitted to them that such was his intention It vvis enough 
if It cculd be proved like anj other fact bj the evidence of con 
duct and of surrounding circumstances The intention must 
have been one to commit some offence or to insult tlit modesty 
of the complainant by intruding upon her privacy Judging 
from the time the phee and the manner in which the trcspi'-s 
was committed and the conduct of the accused when he uis 
found out It IS impossible to suppose that tlie trespass rould 
have been committed cither unintentionally or with iny innocent 
intention It must have been committed witli the mtentinn ol 
msulti g the ir dcstv of the complainant s vvife or rf rommittuig 
some offence though it vvas not quite certain whit the offenci 
intended vvas Balmola* * 22 C 191 As to proof of intention 
see aUo RhiitUn 23 W R Cr 63 Beharee 3 W R Cr 23, 
Gookool 5 W R Cr 33 Gora f W R Cr 45 SurufTo 0 llccn 
13 W R Cr '>6 ^feer ^ ar 13 W R Cr 71 Koruna 22 C rfi| 
Iskrt 2g A 46 


56 Slmdar Tacts As his boon noted before (bit V 35) 
facts similar to but not pirl of tl miin fact ire not in 
general admissibl" i prove its existence Nor when in Tct 
has been proved to show tint 1 t,iveu pirtv did tie ict in i> 
evidence be tendered of similar ficts done b> himvlf with tl 
objeit of showing a chspo^ition habit or proponsitv to commit 
and n eonsequent p obabihtv of Ins having crmrnitti^ *hc 
■'jX v 7. Uwt. these facts thnu^V. fixTaTahv 

sibk to prove the main fact or the conne tion of r /m 
with arc receivable after cvilcn caltunle of thjy' o' ‘"t. 
been giv tn to show the state of mind of the parti -s/rif^ 
to such fact or to explain it cnricter or for / ^ 

pu'po^os Such eviknc i> almittcd on grrii.-is c'' ' 
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since the act Mhich it is received to c\plam are usually of an 
equivocal character as to which when standing alone no pre 
sumption of guilt would arise To supply this element evidence 
that the accused has been concerned in a sjstematic course of 
conduct of the same specific kmd ma> be guen not indeed 
to show that because the accused has committed one cnmc 
therefore he would be hkelj to commit another but to establish 
the animtts of the act and rebut bj anticipation the obvious 
defences of ignorance accident mistake or other innocent state 
of mmd Phip 153 157 To admit evidence under this 
however the other acts tendered must be of the same specific 
kind as that in question and not of a different character and the 
acts tendered must also have been proximate m point of time 
to that in question Amnia 42 C 957 19 C \V N 676 

When a man is on his trial for a specified crime such as 
uttering a forged note or receiving an arti le of stolen propertj 
the issue is whether he is guilt> of that specific act To admit 
therefore as evidence against him other instances of a similar 
nature clearlj is to introduce collateral matter This cannot 
be with the object of mducmg the ]ur> to infer that because 
the accused has ommittcd a enme of a similar description on 
other occasions he is guiltv on the present but to anticipate 
the defence that he acted innocently and without any guilty 
knowledge or that he had no intention o motive to commit the 
act Norton i'>6 But where several offences are so connected 
together that proof of one can be arrived through evidence 
going to prove the othe s the evidence is not on that account 
excluded Prabhudas ii Bom H C R 90 I apram 16 1 
430 There is no principle of law which prevents that being 
put in evidence which might otherwise be so m rely because 
it discloses other indictable offences ^o'^\IllIams J m Richard 
son 2 r &. r 343 See also Bachat '*3 Cr L j 6 i (N 38) 

56(a) Admissible—Cases Cheating —Debendra 36 
C 573 13 C V N 973 (See Note 53) 

Offence under S 206 I P Code —Vapram 16 B 414 (See 
Note 53) 

S 471 I P Code —Krishna 43 C 783 

Evidence of a senes of similar transactions which are not 
the offence charged can onij be used as evidence of the intention 
o( the party who forged the document and not as evidence of 
forgeiy 

S 420 \akub 39 A 273 18 Cr L J 529 39 I C 673 

15 A L J 24X Accused were charged with having cheated the 
complainants b> promising to get them a loan from a wealth) 
lady and getting money from them for expenses — 
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Endence that the^ obtained monct from other persons on 
similar representation was held to be admissible 

S 420 —Gmdhan ii Cr L J 42S 

It open to the pro ecution to show that the acts charged 
against the accused were parts of a senes of similir acts com- 
r'ltted b\ him o' m wlich ht w is concerned at or about the 
time in question E\idence of such other acts whether pre 
Mous or subsequent to the frauds charged against tin. accused. 
Is releiant for the purpose of sliowing whether or not the m 
tention of the accused was honest or fraudulent Evidence, 
mereK to pro\L that tht accused person s character is such that 
he IS likch to commit the act with which he is charged is not 
admi siblt 

S 2oy I P Code In a case under S 209 I P Code the 
evidence relating to suits brought l>v the appellants other than 
tho'e specified m the charges arc admissible Ragh nath 22 
C W N 494 19 Cr L J 770 

Possession of counterfeit coins and implements WTiere 
a number of counterfeiting instruments and a counterfeit com 
are found m the house of the accused, the fact that m another 
house of his in another district another search disclosed a large 
number of counterfeit corns and counterfeiting mstruments is 
admissible m evidence to prove liis knowledge and intent, il/isri, 
22 Cr L J 407 Gi I C 647 

Administering arseme—5« N 68 

For other cases tee N 69 

56(b) Inadmissible \Vlicre the party's knowledge is 
not senouslj denied Bond, 2KB 389 or perhaps when his 
intent is manifest, Macdonell, 5 Cov 153, the evidence may be 
rejected (Phip 153) 

S 420—Where the accused who was a clerk in charge of 
renewal of licences for hand carts received Rs 2/- for each re¬ 
newal, instead of Rs 1/14/- the actual charges and was charged 
with cheating and evidence was produced showing that he had 
taken tw o annas more from persons other than those named in 
the charge, held —(dist, Debendra, 36 C 573 13 C W N 

073) on the ground that the cross-e\amination in that case 
foreshadowed the defence that the accused's intention at the tune 
of the representation was not dislioncst, and following V^apoorv 
6 C 655) —There is no question whether the accused’s act was 
accidental or intentional or done with a particular knowlodec/ 
or intention He admits and it is obvious that he knew what 

0 , /' 
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amount he was entitled to take from applicants for licences 
and the evidence was inadmissible AhdHl \\ahtd 34 A 93 “ 

A L J 1269 Where the guilt or innocence of the accused 
depends upon proof of ictual facts and not upon the state of 
mind of the accused evidence of previous acts of fraud is not 
admissible Gokul 29 C \\ N 483 In this case the accused 
denied having received the money and the learned Judge heW 
that as it was a case in which the question of guilt or innocence 
of the accused depended upon proof of actual facts and not upon 
the state of the accused s mind the evidence adduced by the pro 
secution of a previous act of fraud b> the accused was m 
admissible 

It 15 respectfully submitted that in trials before Magistrates 
where m most cases it is impossible to find out or anticipate 
what the defence of the accused is going to be till after the prose 
cution evidence is closed and the accused enters on his defence 
this ruling will not have the effect of preventing the prosecu 
tion from giving evidence of similar acts See m this connection 
Amrt/a 42 C 957 (N 67) Yaiub 39 A 273 (N 67A) DeH^dra 
(N 53) Perktns N 68 This section does not apply where 
there is a complete denial Panchu 47 C 67 24 C W N 5 ®^ 

Three persons were put on trial on three charges under 
S 408 I P C Evidence was led at trial of alleged embezzlement 
of ten other items At the trial the controvers} centred round 
matters of fact as to receipt or retention of the three sums form 
fng the subject matter of the charges Held that the evidence 
of the alleged collateral offences was erroneously admitted (lol 
Makm (i8gt) A C 57 Amnia 42 C g-,?) The learned Judge 
distinguished Otridhart (N 56 A) and Richardson (N 67 B) and 
remarked that it was obvious that the facts of both the cases 
were wholly dissimilar but it was important to note 

that in each of them it was held that the evidence of the alleged 
collateral offences rculd not be treated as substantial evidence 
of the offence charged In both of them tha factum of the receipt 
of the money hid been admitted bj the accused and the sole 
question for determination in the former was whether the mono) 
had been received with a fraudulent or immoral intention and m 
the latter case whether money admittedly received and still in 
possession of the accused bad not been accounted for bv mistake 
or oversight and it was for this limited purpose that evidence of 
collateral facts which formed part of a series of acts of the snrnc 
specific kind was received Pritchard 30 Cr L J 18 112 I C 

850 AIR 192S Lah 38 

FORGERS —The po session b\ an accused person of n 
number of documents suspected to be forged is no evidence to 
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pro\e that he has forged the particular document with the 
forgerv of \\hich he is charged Prahhudas li Bom H C R 90 
But as e\idence of intention Krishna 43 C 7S3 

Secs 161, 165 I P Code—E\-idence of similar but uncon¬ 
nected instances of recei\ing illegal gratification from the same 
partj IS not admissible I ■\apoor\ 6 C 655 302 

Ss 302 & 379 I P C —Two persons A &. B were tned for 
the offence of murdenng one D a woman of the town on the 
loth of December 1914 of conspiring to rob her of theft of 
property from her house and for the abetment of offences of 
murder and theft Evidence was offered by the prosecution 
(i) of association of the two accused (2) of their association in 
cases spoken to by other women of the town m connection with 
charges of theft which they made against them and (3) generally 
of a senes of incidents from 1914 to 1918 that they used to go 
about together under different names A taking B with him 
as his Durwan and introducing himself as a Babu to rich pros¬ 
titutes of the town and this being followed by their subsequent 
•disappearance and discovery of loss of money and ornaments 
Counsel for the prosecution submitted that the eMdence was 
admissible upon the issue whether the acts charged against the 
accused were designed or accidental and to rebut any other de¬ 
fence otherwise open to them vu, amongst other things that 
they did not know each other and also to rebut the defence of 
innocent association and to prove identity, Held, that the 
evidence was not admissible Per Mookerp, J S 15 of the 
Evidence Act was not applicable inasmuch as there was no 
question of the act being accidental or intentional or forming 
part of a senes of similar tnnsactions and Sec 14 did not also 
apply as there was a complete denial and no question of the 
character contemplated in that section did or could possibly 
-arise Panehu 24 C W N 501 F B 

Administering Dhatura Poison. WTien the allegation 
was that the accused had administered Dhatura poison to a de¬ 
ceased boy whom he thereby rendered unconscious before he 
robbed and killed him and the question was as to the fact of 
such administration robbery and murder, and there was no ques¬ 
tion whether the administration was intentional or othen\ise, 
evidence that accused had administered Dhatura to other boys 
pre\nousIy is inadmissible^ Kashtram 24 Cr L J 566 73 I C 

262 6 N L J 144 

S 366 I P C —On a charge under S 366 I P C e% idence 
of previous attempts to carr\ off the pirl was not admissible ur * 

5 14 as evidence of a collateral offence could not be »v 
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as substantive evidence of the offence under trial 
18 C L J 578 22 I C 187 15 Cr L J 43 

S 393 I P Code Dacoily Where a man is being tried 
on a charge of dacoity evidence of other dacoities by bun is 
inadmissible Mandi 13 Cr L J 125 13 I C 7®^ 

Obtaining credit by fraud Where the appellant was 
charged with obtaining credit by fraud and evidence was giv en 0 
two occasions upon which he had obtained credit and had not paid 
the Court held that as these previous transactions could not 
properly have been the subject of a criminal charge, they 
not transactions of a similar nature with the one m question and 
therefore could not be given in evidence to show a fraudulent 
intention on a later occasion Batrd 1915 84 L J K B ^ 7°5 
But where the accused avoided payment of a meal consumed 
at a tea shop by going to the counter purchasing goods of small 
value for which she received a separate bill then proceeding 
to the pa> desk paying the counter bill but not the one for the 
meal and the defence set up was that it was an act of forgetfulness 
held that obtaining credit and not paying coupled vvnth an evasion 
such as procuring a second bill for a less amount and paving only 
the second bill on several occasions shows both system ai^ 
fraudulent intention Soltctlof s Journal 28 Cr L J 80 N 
S«N 67 

56 (c) Point of lime True it is that the more detached 
the previous utterings are m point of time the less relation they 
will bear to the particular uttering slated m the indictment 
when they are so distant the only question that can be made is 
whether they are sufficieni to vvarrant the Jury in making any 
inference from them as to the guilty knowledge of the pnsoners 
but it would not render the evidence inadmissible Lord 
Ellenborough in Whiley 2 Leich's C C 983 vUed in Vapratn 
16B 414 

57 Subsequent It is immaterial whether the other 

fraudulent acts on the part of the accused which are said to 
be part and parcel of the senes of frauds perpetrated by him 
occurred before or after the particular acts of cheating with which 
he is charged Rhodes i Q B D 77 19 Cox C C iSs 

Myall I K B D 188 20 Cox C C 462 cited in Gtndhan 
iiCr L J 428 61 C 964 26P W R 1910 Cr The present 
section IS framed to avoid all technicalities as to the class of cases 
or the time within v\hich the fact given as evidence of mental or 
bodily condition must have occurred The only point for the 
Court to consider m deciding upon the admissibility of evidence 
under this section is whether the fact can be said to show the 
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-existence of the state of mind or body under mvestigation Cunn 
E\ 117 cited in Woodroffc ig6 Both prior and subsequent 
acts are admissible Pane 26 Cr L J 185 I C 889 16 

SLR 179 E\idence of defalcations both prior or subsequent 
to those for uhich an accused is being tried whether such de 
falcations formed the basis of another charge on which the accused 
maj ha\e been acquitted or not arc admissible in eaidence to 
pro\e guiltj intent as also to anticipate the defence of the non 
existence of such intent Steuarl 27 Cr L J 1217 97 I C 

1041 See Dehcndra 36 C 573 13 C W N 973 N 53 

57 (a) Other instances admissible c\en if accused charged 
and acquitted 0 !hs N 60 

58 Intention As remarked by the learned Judges in 
Bahnokund 22 C 391 the evidence of intention need not be 
direct It wall be enough if it is proved like any other fact (and 
the existence of intention is a fact) by the evidence of conduct and 
surrounding circumstances Similarly in hamna 22 C 164 their 
Lordships observed The evidence to prove the existence of in 
tention need not be hmitcd to statements by the accused herself 
admitting the existence of such an intention in her owm mind 
or the evidence of some person who can come fonvard and swear 
that he heard the accused say that such was hts or her intention 
The existence of an intention like any other fact may be proved 
b> evidence of conduct and circumstances and here we think 
there is ample evidence afforded bj the conduct of the accused 
and the circumstances of the case to show tliat her intention m 
buying thoee girls was that they should be emplojed for the 
purpose of prostitution But the Court must judge of the 
prisoner s intention by his act and all surrounding circumstances 
of the case and not mfer it from a senes of presumptions Bekaree 
3 R 23 though to some degree of course the intentions 
of parties to a wrongful act must be judged of bj the e^cnt 
Gokool 5 W R 33 at p 38 From the fact of a man s doing an 
act with the knowledge that he is likclj to cause death it maj 
be presumed that he did it with the intention of causing death 
if all the circumstances of the case justifj such a presumption 
but I should neser presume an intention to cause death mcrel> 
from the fact of funous dnvmg in a crowded street in which 
the dm cr might know that his act would be likel} to cause death 
Presumptions of intention must depend on the facts of each 
particular case per Peacock C J in Gora 5 R Cr 46 
Wiere certain persons were charged with haimg caused mis 
cluef Ij allowing their cattle to stra> on other mens 
lands cMdtnce of similar instances of strajmg was allowed to 
show that these men mtentionaUj caused mi chief 
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20 Cr L J 387 50 I C 993 21 Bom L R 247 In a case 
of arson where A is charged with setting fire to B’s nek by 
firing a gun evidence that the day before A v, as seen close to 
the same nek with a gun and the rick was then on fire was heU 
admissible to show A s intent Dosselt 2 C & K 306 Phip 
i6q But where the connection ‘ 

with other instances of fire in 
was disallowed Abhd 20 C 

are as consistent with a prisoners innocence as with his guilt 
innocence must be presumed and criminal intent or knowledge 
is not necessarily imputable to every man who acts contrary 
to the proiJsions of law Nobokttshto 8 W R 87 Seditious 
articles published in the same newspaper not forming the subject 
matter of the charges are admissible to show the intention of 
the person who printed or published the others per Rampmi 
J m Phami dra 35 C 945 Articles not forming the subject 
matter of the charge and appearing in other issues of the same 
paper arc not admrssrbte <0 shew the mtention of the articles 
complained of m the absence of proof that the articles were written 
bv one and the same ivxiter Slantitohan 38 C 253 Where 
certain speeches forming the subject matter of a charge for 
sedition form part of a senes of lectures on one topic debvered 
within a short period of time any of such speeches or lectures 
will be admissible as evi lence under this section as to throw light 
on the meaning and intention of the speaker in respect of the 
speeches which form the subject matter of the charge Chtian^ 
haram 32 3 See also Jogendra 19 C 35 Swamt Gohnd 26 

Cr L J 304 Apurba 35 C 141 B G Tilak 22 B 112 Amha 
20 A 55 In a trial for sedition a copy i f a typewritten letter 
addressed to the editor of a newspaper found in the possession 
of the accused was admitted m caidence to proae the accused s 
intent subject to evidence as to the signature being the accused s 
It wa-, nil necessary for the jirosecution to pro\e that such a 
letter was sent before the document could be admitted It was 
original and not secondary evidence so far as it was relied on as a 
piece of cMdence found in the accused s possession Sprad 

29 Cr L J 322 loS I C 32 30 Bom L R 314 

WTiere the actual writer of a pamphlet was being tried for 
selition a document written by him can be admitted in evidence 
to show his intention even though it was never printed and 
published Pnmanly anything which he has written is if 
comf‘> within the general words of Sec 14 relesant and ad 
missihk proiided it is within a reasonable time of the particular 
document in respect of which he is charged The test is merely 
proximity and not priority Spratt 29 Cr I J 320 108 I C 

30 30 Bom L R 315 As to proof of intention m cases under 

S" 372. 373 I P C sfif \ 297 
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Tile question of im*.ntion i*. illustrated illustrations (e) 
(t) and (j) of the section 

(f) Not onU i-* the publication of other libels CMdence, 
but the mode of their publication So in rebuttal the fact that 
there Was no prcMous quarrel IS evidence bo where -discharged 
tilth the murder of B the facts that \ had a molUL for killing 
B, that he had made prcpaiatoms, for it and had previously 
attempted B s life art relevant to show that tht act was inten¬ 
tional and to rebut »uch intent A niav prove previous expres 
sions of good Will ind art-, of kindnes-. bv him towards B Faylor 
347 

in (!) Thu IS tikcn from the case of f? v Voki- R R 
53t There the pria'iur was indicted for mahciou'lj shooting 
at the prO'Ocuior Evnhnic w is given that the prisoner fired 
at the prosc-utor t\ ice during the da> In the course of the 
trial It was objected that the pr »'i-rutor ougl t not to give evi 
dence fif two distinct t I nies I nt Burrough J held that it was 
admissibk on the ground tint the (ounsc! f<>r the prisoner by 
hiacr ss evaminati m of the pr jsi cutor had endeav cured to shew 
that the gun mignt have g«mi off bj acci lent that the second 
was evidence to shew that the first was wilful, and to remove 
the djubt if anv existed m the mind-, of the jurj (Woodroffe, 
P 19^) \Miere the prisoner was indicted for robbing the prose 
cutor of a coat bj thtcatetiing t«> accuse ium of an unnatural 
enme evidence was admittc 1 tliat the prisoner had made 
anothtr but inetttctuil attempt to obtain a £ i note from the 
I'^O'^utor on the f dlowing da> to that on which he obtained 
the c. It r^erion K & K 375 

5S(a) Inadmissible l\hcrt a person is charged with 
as->aultiiig a \ ,n,jin with intent (o ravish the fact that on former 
occasions he tool liberties with her was held to be inadmissible 
m proof of such intent R v Lloyd 7C &P 318 Ser alsoPuJic/ui, 
“4 ^ W N -01 (jv, ff5 t3\ Inadmissible—where intent is 
manifest set N 56 B 

®8(b) Intention—Drunkenness. In a case of murder 
comiuittcd m a drunken squabble, it was held that voluntary 
though it did not palliate anv offence migl t be 
n " n the question of intention, 

the enme is such that the 
. ' IS one of Its constituent 

^ drink maj bo looked into m 

.^^’dering whether he formed the intention ncce--»arj to con 
“Utc theotfince, Doltirlv, 16 Co\, 306 Drunkenness mav cau.c 
mistake of fact as maj excuse Wliere the charge aro 
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out of an affray at a fair, and there seemed some ground for 
supposing that the prisoner acted under apprehensions of an 
assault upon himself Crowder, J held “Drunkenness is no 
excuse for a cnme But in considenng whether the prisoner 
apprehended an assault on himself you may take into accoimt 
the state in which he uas ’ Gamltn, i T & F 90 So also 
drunkenness may disprove the presence of some special form of 
mens rea In a case of an indictment for burglary by entenng a 
house by night with intent to commit larceny, Wright, J charged 
the jury as follows “The drunkenness is a proper circumstance 
to be weighed by the Jury in determining whether there existed 
the intent to commit the specific felony charged If, as he alleges, 
he blundered into this house through a drunken mistake, under 
such circumstances as indicate inability to form anj definite 
purpose and specially to form the purpose of committing a 
larceny then he is not guiltv of the offence charged If under 
such circumstances he had taken the property of another, it 
would not have been larceny there being the absence of the 
specific legal intent to steal If so the entering would not he 
burglanous' The State v Bell, 29 Stiles 316 A man is taken 
to intend the natural consequences of his acts This presumption 
may be rebutted in the case of a sober man in many ways It 
may be rebutted in the case of a man who is drunk by showng 
his mind to have been so affected by the drink he had taken that 
he was incapnble of knowing that what he was doing was dan* 
gcrous * e likely to inflict serious injury If this be proved, 
the presumption that he mtended to do grie\ous bodily harm is 
rebutted Meade CCA (1009) I K B 895 '\\'’oodroffe 
201 But this is not a rule of general application, and does not 
apply to charges of murder where the \i lent act is done m 
furtherance of what is in it«:elf a felony of \iolenee, c g.» rape 
In such a case drunkenness can be no defence unless it is of such 
a degree as to cause incapabilit> of forming the intention to 
commit the particular felony Archbold 20 Voluntary drunken¬ 
ness has never been an excuse for a enme In certain enntes, 
howcicr which require a specific intent sucli a state of drunken¬ 
ness as to negatne the presence of that intent negatives the 
crime Thus where the accused m perpetration of rape upon a 
^ oung girl put his hand m cr her moutli to stifle her cries and thus 
suffocated her, and on an indictment for murder his defence 
was (hat he \^as so drunk that ho did not know Iiis act to ho 
dingcrniis, held —Here the death arose in course of commi-'* 
Sion of the fclon> of rape which requires no specific intent 
Dninkt.nniss could, tlicrefore InM no effect on the dements 
of that feloni or of the murder, the malice ncccssarj for the latter 
being implifd without more from the commission of the rapt. 
Deird (loeo) A C .>70 Allhoiigli SO of the Penal Code 
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attnbutes to a drunken man the knowledge of •'«ober man m 
judguig of Ins action it doe not gi\e him the same intention 
therefore drunkenness or a state of mtOMCition affords a 
^facicnt cNcusc for n )t e\ictinc: the e\trcme penalty of law 
Sing/ ife Cr L J Vi =41 1 C 980—3^ P W R 1917 Cr 
This case has bce*n distinguished in Sheru 27 Cr L J 630 94 
I C 406 uhcre following Director of Public Pros entun \ 
Beard (1920) \ C 479 it ha*, been held that evidence of 

drunkenness falling short of a proved mcapacitj in the accused 
to form the intent necessarv to constitute the enme and 
ntereh establishing that his mind was affected b\ drink so 
that he more readih gave wav to ome violent passion dots 
not rebut the presumption that a man intends the natural 
consequences of his acts 

CO » « 1 *- 1 


and connected with the secret motives of a man s conduct and 
it must be inferred from facts Shuruffoodtn 13 \V R Cr 26 
In proving the guilij knowledge of the utterer of a forged bank 
note evidence was admitted to shewprcviousutteringsb} him as 
'Without the reception of other evidence than that which the mere 
circumstances could furnish it would be impossible to ascertain 
Whether he uttered it with a guilty knowledge of its having being 
forged or whether it was utterM under circumstances which 
shewed his mind to be free from guilt R v Wkiley 2 Leach 
953 A person s bare assertion out of Court that he knew a 
fact has been rejected to prove that he knew it Gunnell 16 Cox 
f54 but when the existence of the fact has been proved aliunde 
his knowledge thereof may be shewn either by his own declara 
tions manifesting such knowledge or b> those of others convey 
uig imticc or information to him Vacher v Cocks M and M 
353 Phip 53 ^\here A is charged vvith bigamj the question 
being wi ether B his first wife knew at the time of her marriage 
that ‘•he had been falselj described bj A m the banns the fact 
that B admitted to her mother after marriage that she was 
aware before it of the false description in the banns held not 
admissible to prove such knowledge Kav t6 Co\ "92 Previous 
|mo\vledge of part} maj be evidence of his subsequent knowledge 
but not vice versa {Ibid) But actual Knowledge mav be inferred 
from the fact that a part> had reasonable means of knowledge 
and als) from possession of documents containing the information 
especially if he had answered or otherwise acted upon them an 
m the case of notices from the mere fact that such docum 
properly adclressid had I icn delivered at or posted to b 
dence So aUo acciss to documents mav ‘sometimes rai^ 

/ 
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sumption of knowledge Notonetj of a fact ma> support an 
inference of kno\\ledge And publication in a gazette or news 
paper is receivable to fix a party with notice though it is advis¬ 
able to furnish evidence that the party affected has read the paper 
(Phip 130) Execution of a document implies knowledge of its 
contents (hi re Cooper 20 Ch D 6ri) though mere attestation 
does not Ramchunder 9 C 463 A signature by a person on a 
written report by another raises no presumption as to his know 
ledge of its contents Jat Jai 20 Cr L J 268 50 I C 28 I7 
A L J 574 A party s knowledge of the nature of particular 
transaction e g a. representation false Francis L R 2 C C 
128 or money passed counterfeit ma> generally be shewn by a 
single similar case and a fortiori by a senes or s>stem Bond 
2KB 389 Phip p 159 Illustrations (a) (c) (d) are on the 
point of knowledge III (a) makes no reservation as to owmer 
ship or time So that though the stolen property belonged to 
other person than the prosecutor and without reference to the 
lapse of time since it was stolen CMdence of its possession may, 
under the Act be given against the accused its weight m each 
case being left to the discretion of the Court (Woodroffe p 1S7} 

60 Fraud It is a truth confirmed by all experience that 
in the great majority of cases fraud is not capable of being esta 
bhshed b\ positive and express proofs In the generahtj of cases 
circumstantial evidence is our only resource in dealing with ques 
tions of fraud and if this evidence is sufficient to overcome the 
natural presumption of honesty and fair dealing and to satisfy 
a reasonable mind of the existence of fraud bv raising a counter 
presumption there is no reason why we should not act upon it 
Mathoor ll \\ R 4S2 But fraud and dishonesty are not to be 
assumed upon conjecture however probable (6 R 24) Fraud 
is prov ed (a) where it is shewn that a false representation has been 
made knowmgly or (b) without belief m its truth or (c) reck 
lcs«Iv careless nhether it be true or false and if fraud be provcd 
the defendants motive is imniatenal—it matters not that there 
was no intention to injure the person to whom the statement was 
made (Woodroffe p 200) Where the accused was charged under 
Sec 206 of the Indian Penal Code with fraudulentlv transferring 
three properties to three different persons on a certain day m 
order to prevent their being seized in execution of a decree and 
the prcseculion tendered evidence o! five other inudulcnl tnns 
fers of propertv cfftctcd In the accused on the s-itni dav and 
apparcntlv with the same object hell that thi-. evidence was 
admissible under this and the next section to prove cither that 
all those transfers wire parts of one entire transaction or that 
the particular transfers which were sjiecified in the charge were 
made with a fraudulent intent Vajiram 16 B 414 So where 
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charpcd 'Mth olijaimnc md attempting tc obtain money 
^ »r porson«i b\ an adverti'^cment offering 
poraent to ail wiio <cnt him Is in stamps letters from 281 
ar./^ P^r^ons txpri eexl to In m answer to the advert! ement 
stamp which letters had been intercepted 
if) * Offic and had ne\cr m fact reached \ hdd ad 
fra 1 ^^’^°**sh onlv conslmctuch in his possession to prO\ e 
^uaiilent de-siCTi Cooper i 9 D D i<> W here A is charged 
^th obtainmc mnnoa from H C & D b\ worthless cheques 
a ence that \ had prtMouslv obtained a clieque from E bv the 
^ admissible as part of a course of conduct shew 

S Suut\ kniwledei and fraudulent intent and negativing any 
easonable belief that the cheques would be met although A 
a alrcad\ bt n tried and acquitted as to F's cheque Olhs 2 
^ . "3'' cMdenco of similar but unrelated acts not rcle 
a P^u'e the particular fraud charged but merelv suggesting 
e disposition IS not admissible ElUs 79 L J 

^ B 841 C C A Plup 1G3 16S 

doin»^ faith Bad faith A party s good fnth in 

jtfi dr. inferred from any facts winch would justify 

jj-, ^5 cases the state of his knowledge or the advice 

errone ms winch he nccncd or the information true or 
JoK3 !f!} <'ft<*n be material ^0 to shew the 

shn»4u * belief as to anj matter it is admissible to 

fnr .,,®^^*®‘’fhis knowledge and that he had reasonable grounds 
situflffi shared b> individuals similarly 

other although the opinions and acts of 

and P^^hes are not gencralh admissible Vet when such opinions 
belie^^*' to the formation of a belief in another man and that 
evidn ^ issue those opinions and acts acquire a legal 

deed^\ A “ 2 are charged with conspiring to defraud C by a 
Bs d f falsciv represented that A owned certain propertv 
duDed^h believed the representation but was 

prior r between A and B (not communicated to C 

® fvecution of the deed in which A made similar re 
U A./"t to be admissible in A s fa\ our 

provp f ^ & R> M C 367 In an action for malicious 

flic question being whether A acted bond fide in 
counfl custolv the fact that A obtained opinion from 

compel such a course is admissible together wath the 

VVhp. ^j®* the opinion Raienga 2B &C 693 Phip 140 142 
as a cv charged with having libelled B bv desen him 

Polirp^ report to the same effect made bj ch 

admic which A founded bis statement was 1 be 

siWe to show the bona fides of A’s defence tho to 
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justify the libel or to prove its truth Labouchere 14 Cox 4^9 
Phip 119 Where the question is as to whether an accused puu" 
lished an imputation against the police in good faith he was 
entitled at the trial to prove the notes of statements of complaints 
agamst the police taken down by him when he went to the locality 
as evidence of his good faith and these were relevant to the ques 
tion although the persons who made the statements "ere not 
examined PrataP 29 C W N 904 

62 Malice Mahce m doing an act has generally to he 
proved bj previous or subsequent conduct and relations of parties 
e g previous enmitj threats quarrels and violence while in 
rebuttal prexious expressions of good mil and acts of kuidne^s 
may be shewn (Woodroffe p 201) And in cases of defamation 
it may he inferred from the nature of the hbel with its mode and 
extent of publication and m some cases even from the manner 
m which the action IS conducted m which It IS in issue (Phip 136) 

63 State of mind or bodily feeling Illustrations (k) 
C) & (m) are on the point of statv of nund and bodily feeluig 
These illustrations shew that when the existence of a particular 
state of mind or body of a given per«on is m issue statements made 
bj him may be relevant and can be admitted only so far as they 
relate to the existence of the mental or physical condition 
Cunn 49 iVhenever the bodily or mental feelings of an indhi 
dual axe matenal to b" proved the usual expressions of such 
feelings made at the time m question are original esudence It 
they were the natural language of affection whether of bod} or 
of mine] they furnish satisfactory evidence and often the only 
proof of Its existence Aveson (x^5) 6 East 188 On a trial for 
murder by poisoning statements made by the deceased m con 
' ersation shortly before he took the poison have been received in 
evidence for the purpose of proving the state of his health at th® 
time Johnson {1847) 2 C & K 350 taylor 525 In the Haj 
brick trial Stephen J allowed the defence to get out in cross 
examination of the medical witnesses communications made to 
them b> the decca«5ed not only during hi!> illness but rt^garding 
preiious ailments whether slight or serious By this means the 
defence w as able to establish the important fact that the deceased 
had for man\ a ears been m the habit of dosmg himself uith aanous 
poisonous drugs including arsenic 

64 Explanation 1 The state of mind to be proved must 
be not tnereh a general tendency or disposition towards conduct 
of a similar description to that m question but a condition of 
thought and fecfmg having distinct immediate reference to the 
matter which under enquiry The fact that a man js generally 
di honest generally malicjou generally ntgligcnt or cnminal iH 
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his proccodinc« dots not bcir \Mth sufficient directness on his 
conduct on an\ particulir occasion orastoin\ particular matter 
to make it saft to take it as a guide m interpreting hia conduct 
"hat Is wanted 1 a fact "hicli will throw light on Ills motn ea and 
■^tate of nind with immediate reference to that particulT occasion 
or iratter Illustrations (a) and (b) make this clear \ man is 
accu ed of rectiain'’ stolen coods with guilta knowledge if he is 
niere]\ «hcw-n t > I di honest the probibilit\ of his having been 
di hone«t in tin particular tran action is perhaps increased but 
onlj in a V aim and indefinite wa\ but if at the time he is found 
tn po se ion of a number of stolen article thi> fact throws a dis 
tmet light on liis knowlc-dge and intentions as to articles of which 
he IS found in po '^ssion It would be dangerous to infer that 
becau e a man was generalh di honest he was dishonest m anv 
’'mole case but it is not dancerous to infer that a man who is 
found in po sc «ion of 50 articles which arc shewn to be stolen 
f^rom different people came b\ each and all in a dishonest manner 
(Cunn E\ rrb) Cited in Woodroffe 306207 Sec U ahtduddm 
34 B ^24 50 (0)) T^c evidence vvas held tj be inadmissible 

as such evidence was not nlevant under See 14 as showing the 
existence of anv relevant state of mmd in as much as the 
tendenev to commit thefts gencrallj would not hrow an> 
light on the t\i tence of an intention to commit or to engage m 
a conspiracy to commit a particular dacoit> Ibtd Does the fact 
a person hav mg once or many times in his life done a particular 
act m a particular manner make it more probable that he has 
done the same thing in the same wav upon another and different 
occasion ’ To admit such speculative evidence would be fraught 
With greater danger Per Willes J in floUptghavi 27 L J C P 
241 In this connfction see al 0 6 C 665 and ii Bom H C R 
90 ante The explanation is illustrated by illustrations (n) (0) 

(P) (q) 

here A is charged with attempting to obtain and obtaining 
mone\ from B in specific cases by falsely pretending that he could 
Negotiate marnages evidence (t) that the general nature of 
As bucintSb was genuine and (2) that m other specific cases he 
had negotiated marriages was held inadmissible ^lorttmer, 31 
E J 180 />er Sir Charles Hall Recorder who remarked that even 
” A were negotiating marnages between various per«ons that 
'vould be no defence if he obtamed monev from B bj false pre 
tences Anv general evidence of the nature of their business was 
irrelevant (I’hip 104) 

65 Explanation 2 This explanation docs not extend 
the scope of the section but onlj makes a previous convaction 
relevant when tl e offence prcviouslv committed and the offence 
for which the prisoner is being tned arc of a cognate character 
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to prove the state of mind of the prisoner See III (b) The 
previous conviction becomes relevant when the existence of an> 
state of mind or bodj or bodily feelmg is m issue or relevant And 
the commission of the offence for which the previous conv^ctlon 
was had must be relevant within the meaning of this section 
Having regard to the character of the offence under Sec 400 
I P C previous conv ictions of dacoitv are relevant under S 14 
Convictions previous to the time specified in the charge or the 
framing of the charge are relevant under this explanation but 
convictions subsequent to the time specified in the charge are not 
so admissible Naho Kumar i C W N 146 In a trial for an 
offence of keeping a common gaming house under S 4 of Bom 
Act IV of 1887 evidence that the accused had been previously 
convicted of the same offence is admissible to shew guilty know 
ledge or intention Alloomtya 5 Bom L R 805 Where a person 
IS being prosecuted for the offence of belonging to a gang of thieves 
evidence that he was previously convicted of dacoity is relevant 
and admissible But if the conviction took place long before the 
second prosecution no weight can be attached to such evidence 
for proving that the accused had a habit of committing thefW 
MoUram 26 Cr L J 1391 In a prosecution under S 400 I P 
Code ev idence of other crimes committed by the gang is not lire 
levant Ntdhi 26 Cr L J 123 83 I C G83 ii 0 L J 632 
I 0 W N 666 

65(a) Proof of previous conviction The proof must 
be strict Extracts from a Gaol Register and certified copies 
of previous convictions are insufficient without proof of identity 
Sk Abdul 43 C 1128 Notwithstanding the provisions of 

S 310 Cr P Code evidence of prevnous conv iction may be given 

if the fact IS relevant under this section Ill (c) 

65(b) Inadmissible In a case under S 400 I P ^ 
evidence that the accused had previously been convicted of theft 
or has been ordered to give security for good behaviour is not 

admissible under this section Hojt Sher Mohammed 46 B 95® 

65(c) Conduct and propensities of animals When the 
doings of an animal are in question it is admissible to prove not 
only the general propensities of the species or of the particular 
animal but the doings of the same animal on other occasions 
Phip 148 

Sec. 15. When there is a question whether an 
Facts beanng on act \\as accidental or intentional 
question whether act irQj- (5one With a particular know 
® ledge or intention], the fact that 

T1 ese words in S 15 were inserted bs the Indian Evidence Act (187J) 
Amendment Act 1891 (3 of iSgt) S 3 Gen Acts V ol IV 
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-such act formed part of senes of similar occur¬ 
rences in each of Inch the person doing the act was 
concerned, is rele\ant 


UlusUations 

(а) A 15 accused of burning do^t'n hi5 liousc in order to obtain 
mone\ for u hich it is msund 

The facts that A li\ed in se\eral houses succes'ivelv each of 
"bich he insured in each of which a fire occurred and after each 
of which fires A received pa\Tnent from a diflerent insurance office 
are relev ant as tending to show that the fires were not accidental 

(б) \ IS employed to receive monej from the debtors of B 
It IS A s dutj to make entries in a book showing the amounts 
received bj him He makes an entry showing that on a particular 
occasion he received less than he really did receive 

The question is whether this false entry was accidental or 
mtentional 

The facts that other entries made by A in the same book 
are false and that the false entry is in each case in favour of A 
are relevant 

(c) A is accused of fraudulently delivering to B a counterfeit 
rupee 

The question is whether the delivery of the rupee was 
accidental 

The facts that soon before or soon after the delivery to B 
A delivered counterfeit rupees to C D and E are relevant as 
showing that the delivery to B was not accidental 

NOTES 


66 Scope 

6i(a) English decisions 

67 Rebulting defence by antictpalion 

67(a) Not actual defence raised but all possible defence 
67(6) III lb) 

67(cJ Anonymotfs acts 

68 Admissible 
6g Inadmissible 

69(a) Inadmissible uhere tnlenl is n aniftsl 
70 Mistake of f let 
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66 Scope Sumlat not same irausaciton —Sec i5 JS ^ 
application of the rule laid down in Sec 14 and the words of the 
Section as well as of ill (a) show that it is not nccessar} that all 
the acts should form parts of one transaction but that such acts 
should form parts of a senes of similar occurrences Deieuara 
36 C 573 13 C N 973 

66(a) English Decisions We arc ju tified in looking to 
Enghsli decisions to elucidate the meaning of the E\adence Act 
and e\idence which the Judges m England hate admitted and 
Junes ha\e acted upon must he held to be clearlj within the 
terms of sections ii 14 and 15 I ajiratn 16 B 414 

67 Rebutting defence bj anticipation In general 
whene'er it is necessary to rebut even bj anticipation the 
defence of accident mistake or other innocent condition of mind 
evidence that the defendant has been concerned in a svstematic 
course of conduct of the same specific kind as that m question 
may be given To admit evndence under this head however 
the other acts tendered must be of the same specific kind as th^ 
in question and not of a different character and the acts tendered 
must also have been proximate in point of time to that in ques 
tion Amnia ^3 C 957 

The accused was indicted for obiammg credit on 
pretences He hired furnished apartments from the prosecutnx 
and went away after 3 days occupation of the premises without 
payment Evidence that he had on several previous occasions 
hired apartments from various other persons and left without 
pavroent the money being still due when he hired the rooms 
of the prosecutrix was admitted as tendmg to establish a 
systematic course of conduct on the part of the accused and as 
negativing anj acudenl or mistake and the existence of reason 
able or honest motive Iljn// (1904) i Iv B 188 cited m 
Debendra 36 C 573 13 C W N 973 See Is 56 (b) 

67{a) Not actual defence raised but all possible de¬ 
fence I think the test to be applied must include everj possible 
defence and not to be confined merely to the actual defence 
raised b> the accused per Wahh f in Yakub 39 A 
273 The mere fact that the evidence adduced tends to show 
the commission of other enmes does not render it inadmissible 
if it be relevant to the issue before the jurj ^nd it may be so 
relevant if it bears on the question whether the acts alleged to 
constitute the enme charged in the indictment were designed or 
accidental or to rebut 3 defence vvhich would be otherwise 
open to the accused Makin 1894 A C 57 This case was 
carefullv considered in Bond (1906) 2KB 389 Darling J . 
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remarked I do not fiiippo"^ that Lord Her'chell meant that 
«uch e\idencc might be called to rebut ant defence possiblj 
open but of an intention to rch on uinch there uas no pro 
babifit\ whatetcr Here houetcr the etidence objected to 
iAas called to ot erthrott a defence alrcadv set up and admitted to 
be the defendant s answer to the charge And Braj J added 
I tbink bearing in mind the strong prejudice that would neces 
sanl3 be created in the minds of the jur) b) evidence of this 
class which shows that the prisoner had been guiltj on another 
occas on of a similar offence the greatest care ought to be taken 
to reject Mich evidence unit's it is plainlv ntccssarv to prove 
‘omeUimc which is reallv in issue 

b7(b) III (b) This IS founded on the case of J? v 
JiichardsoH a F & T 343 There the accused was charged with 
embezzling three sums of ^ 2 each from his emplovei Lvidencc 
that before and after the dates in rpicstion other sums had been 
obtained bv similar means is admissible to rebut the defence 
of innocent mistake in book Keeping 

b7(c) ^nonvmou"* acts To rebut accident anonjanous 
sets tnav if thev stiow vwtem I<. jiroved without showing the 
connection of tl c d( fendant Batin N 08 Fodeit N 6b 
Phip ib2 

68 Admissible Aeadent —Where M is charged with 
the murder of B an infant whom she had promised to adopt 
and maintain on receipt of a small premium from B s mother 
but whose body was afterwards found buned in M s garden 
evidence that M had received other infants from their mothers 
on Similar terms who had aftenvards disappeared and that 
bodies of unidentified infants were found buried m gardens of 
other houses occupied by M was admitted to rebut the deduce 
that B s death was accidental Maktn {1894) A C 57 Four 
indictments against a woman rcspectivel> charged her with 
poisoning her husband and two of her sons and with attempting 
to poison a third son At the trial of the first indictment evi 
dcnce was admitted that arsenic must have been taken b> the 
three sons a few months after Iheir father s death that all the 
four parties v\hcn taken ill exhibited the same sj'mptoms 
’ sc w 1th her husband 
ig their meals such 
and died of arsenic 

■u^d next that his death had not been accidental Gtenng 18 
L J M C 215 Where a doctor was charged with the 

of an unfortunate bv str^ebnme evidence of the deaths of t 
other unfortunates by stryclinme with whom the pn'oneryh 
bc'n intimate and his attempted administration to a 
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was received after connecting those acts with the pnsoner by 
showing his possession of strychnine and that thls\^as the cau 
of all the deaths, Ntel Cream 116 C C C Sess 
Where the prisoner was charged with the murder of her chilQ y 
poison and the defence was that death resulted from t 
accidental taking of such poison eMdence to prove that two otne 
•children of hers and a I^ger m the house had died pre'mus) 
from the same poison was admitted Cotton 12 Cox 400 
charged with the murder of B her child by suffocation Evidence 
that 4 other of A s children had died early was admitted 
that B s death was intentional and not accidental although tn 
evidence did not show the causes from which those children ha 
died Roden 12 Cox 630 

Where A a solicitor was put on his trial for the murder of 
his wife b> arsenic and suspicions were roused only long a* ^ 
the body had been buried by the similarity of symptoms manifes 
ed by a second victim on whom operations had been commenceo 
and there was no direct evidence that A administered 
to his wife and the prosecution sought to brmg their charge home 
to the accused by putting in circumstantial evidence specially 
evidence of his having tried to poison a second person a ^'ivai 
solicitor and the evidence was objected to held by the Court 
of Criminal Appeal that the evidence was rightly 
rebut the defence that the wife had commuted suicide and that 
the arsenic was kept by the accused for an innocent purpose 
Arntsirong (iq22' 2KB 555 

Indecency Where a person was charged with the coni 
mission of acts of gross indecency with a boy 
that evidence of photographs of naked boys found on 
him or at his lodgings was admissible to prove what was 
his practice Thomson (1917) 2KB 600 On a tnal of 
a person charged witli having exposed his person m a place of 
public resort with intent to insult a female evidence of other 
witnesses to prove a systematic course of conduct on the part 
of the accused was not admissible unless it appeared clearlv 
and definitely that the defence of accident mistake or absence 
of intention to insult was going to be relied upon and that the 
other occasions which would be referred to therein were sum 
ciently oroximate to the alleged offence to show a systematic 
course ot conduct, Perkins (1915) 2KB 702 

Arson Where a person was charged with setting fire to his 
master s house and the defence was accident c\ idence 'vas 
allowed to pro\e previous attempts to set fire to other portions 
of the sime pr“mises though it was not possible to connect 
the prisoner with such attempts Bailev 2 Cox C C 3*^ 
But <5ee •’0 C W Is 1267 (N 69) 
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//i (a) R \ Graj 4 F &. F 1102 Accused was tned 
or arson with intent to defraud an Insurance Co Evidence that 
tne accused had made claims on two other insurance companies 
in respect cf fires which had occurred m two houses which he had 
^wi^ied preMouslj and in succession was held to be admissible 
0 ^ow that the fire which was the subject of trial was the result 
® desipi But this cast seems to touch ^er^ closeh on that 
of cd'ies in which tMdenct that 1 man has once or mon 
l^fore acted in a particular waj has been rejected on the ground 
St It docs not make it probable that lie «o acted on i enen 
occasion Nor/o« 139 

th accused on a trial undtr S 399 I P C plead d tint 
eir presence at 1 particular spot armtd and in company was 
ccidental and innocent hrlj it was < pen to the prosecution 
0 rebut this plea and this section admitted the production of an\ 
cvi enw which would determine the constniction to be placed 
P’’? 3Cts of the accused winch in themselves might or 
ignt not be preparation for dacoity and e\idence that one or 
of the gang bad been concerned m previous and 
imuar offences committed at the same place is admissible for 
—1^ 24 Cr L J 136 71 I C 360 {Ganga 

22 Cr L J 39 Bom L R 1274—Dist ) 

® ^nal for non paament of oclrot duty caidenco that the 
cuseu had been connected with similar cases of non payment 
octroi is admissible to prove knowledge or intention of the 
accused Harjtban 27 Cr L J 1335 98 I C 407 

fir Jf^admlsslble Wlierc A was charged with setting 
® a house and evidence was admitted of previous fires in the 
«ghbourhood Sanderson C J held that as there was nothing 
vnatever to connect the accused in any shape or form with the 
previous fires wJuch occurred in the village such evidencewas 
inadmissible Abdul 20 C W N 126S 

A Inadmissible Where the intent is manifest 

IS charged with threatening to accuse B of an infamous 
hiriT^ Tf*^^ intent to extort money B swore that A said to 
1" you do not give me jf 1/ I wiH charge you with in 
a Evidence that two years before A had made 

charge against another person and when arrested had 
address v\as held to be inadmissible on the ground 
r * J^i’y believed B the intent was manifest ^Tacdoimell 
5 See also Abdul Mahed 34 A 93 Pcinehu 24 

^ ^ 502 (N 56 (b) ante) 

Mistake of fact The qmstim of knowledge and 
ention will arise when an accused raises a plea of mi take 
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was recened after connecting those acts with the 
showing his possession of strychnine and that this was the c 
of all the deaths Niel Cream 116 C C C Sess “P, 
Where the prisoner was chained with the murder of her chi y 
poison and the defence was that death resulted .y-pj 

^iccidental taking of such poison evidence to prove that two 
■children of hers and a lodger in the house had died P’-®'’!, 
from the same poison was admitted Cation 12 Cox 40° 
charged with the murder of B her child by suffocation Evi e 
that 4 other of A s children had died earlj was admittM to 
that B s death was intentional and not accidental althoug 
evidence did not show the causes from which those children 
died Roden 12 Cox 630 ^ 

Where A a solicitor was put on his trial for the 
his wife bj arsenic and suspicions were roused onlj long ^ 

the body had been buried b\ the similarity of symptoms mani 

ed by a second victim on whom operations had been 
and there was no direct evidence that A administered P°* 
to his wife and the prosecution sought to bring their charge no 
to the accused by putting m circumstantial evidence ®P^^^ A 
evidence of his having tried to poison a second person a n 
solicitor and the evidence was objected to held by ^ 9 
of Criminal Appeal that the evidence was rightly 
rebut the defence that the wife had committed suicide and tn 
the arsenic was kept by the accused for an innocent purpo** 
Armstrong (1922' 2 K B 555 

Indecency Where a person was charged with the coni 
mission of acts of gross indecency with a boy 
that evidence of photographs of naked boys found 0 
him or at his lodgings was admissible to prove what was 
his practice Thomson (1917) z K B 600 On a trial 0 
a person charged with having e\po*5ed his person in a 
public resort with intent to insult a female evidence of otne 
witnesses to pro\ e i systematic course of conduct on the 
of the accused was not admissible unless it appeared clearlv 
and definitely that the defence of accident mistake or absence 
of intention to insult was going to be relied upon md that mc 
other occasions winch would be referred to therein were sum 
ciently oroxmiate to the alleged offence to show a systeinati 
course ol conduct Perktns, (1915) 2 K B 702 

Arson Where a person was charged with setting fire to 1^ 
masters house and the defence ivas accident c\idence " 
allowed to prove previous attempts to set fire to other 
of the same pr®mises though it was not possible to conncc 
the prisoner with such attempts Datlev 2 Cox C C 3*^ 
But sec 20 C N 1267 (N 69) 



S 15 ] 


MIbT\KL or I \CT 


99 


III (tf) R \ Ora> 4 r & F 1102 Accused was tried 
for tcson \Mth intent to defraud an Insurance Co E\idcnce that 
the accused had made claims on two other insurance companies 
in respect cf fires which had occurred in two house which he had 
occupied prcMouslj and in succession was held to be admissible 
to show that the fire which was the subject of trial was the result 
of design But this case seems to touch 'er> closeh on that 
class of cd'«s m which eMdence that i man has once or mort 
before acted in a particular wa> has been rejected on the ground 
that it docs not make it probable that he *=0 acted on a gneii 
occasion \orton 138 

The accused on a trial under S 399 I P C pleadid that 
their presence at a particular spot armed and in company was 
accidental and innocent hfld it was open to the prosecution 
to rebut this plea and this section admitted the production of an\ 
etadence which would determine the construction to be j^aced 
upon the acts of the accused winch in them might or 

might not bo preparation for dacoity ind evidence that one ot 
more members of the gang had been concerned m previous ana 
similar offences committed at the same place is admissiWe for 
that purpose Khwaja 24 Cr L J 136 7^ ^ ^ 3^0 {Ganga 
ram 22 Cr L J ^29 2-> Bom L R 1274—Djst) 

In a trial for non pavmcnt of cclroi duty evidence that the 
accused had been connected with similar cases of non pajyient 
of octroi IS admissible to prove knowledge or intention of the 
accused Ilarpban 27 Cr L J I335 O® I ^ 407 

69 Inadmissible Where A was charged with setting 
fire to a house and evidence v\as admitted of previous fires in the 
neighbourhood Sanderson C J held that as there was nothing 
whatever to connect the accused in any shape or form with the 
previous fires winch occurred in the village sucl eviclencewas 
inadmissible Abdul 20 C W N 126S 


69 (a) Inadmissible Where the intent is manifest 
k IS charged with threatening to accuse B of an infamous 
enme with intent to extort money B swore that A said to 
him If you do not give me £ r/ I will charge voa with m 
decent assault Evidence that two years before A had made 
a similar charge against another person and when arrested had 
given a faK address was held to be inadmissible on the ground 
that if the Turv bcliev ed B the intent w as manifest \tacdouneU 
*0 Cox 153 See also ibdul Wahed 34 A 93 Pinehu '*4 
C W N 50^ (N 56 (b) ante) 

70 Mistake of fact The que tion of knowkdge and 
intention v ill arise wlrn in iccu ed rii' s a plci of ini taV-e 
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under S 76 or S 79 I P C The law as to mistake of fact u 
thus laid down m Tolson 23 Q B D 1S8—^ I think it may be 
laid down as a general rule that an alleged offender is deemed to 
have acted under that state of facts which he m good 
and on reasonable grounds believed to exist when he did the 
act alleged to be an offence' 

In Prtnee v Case (Mayne, p 130) the prisoner was charged 
with kidnapping a minor girl but it was found by the Jury that 
before the prisoner took the girl away, she told him that she was 
eighteen and he bona fide believed that statement, 

‘ \Vhere an act which is m itself wrong is, under certain circum 
stances cnminal a person who does the vvrong act cannot set up 
as a defence that he was ignorant of the facts which turned the 
wrong into a crime 


Sec. 16. When there is a question whether a 
particular act was done, the exis- 
Existence «5f enune fence of anv coursc of business, 

of business when rcl« . . y ^ 

vant according to wluch it naturally 

would have been done, is a rele 

vant fact 


Illustrations 

(a) The question is whether a particular letter was des 
patched 

The /acts that it w^as the ordinary course of business for all 
letters put m a certain place to be cawted to the post, and that 
that particular letter was put m that place are relevant 

{li) The question is whether a particular letter reached A 
I he facts that it was posted m due course and was not returned 
through the Dead Letter Office are relevant 

NOTES 

7l Scope This section relates to pnvate as well as piil'hc 
ohicc; ffl (a) relates to the former, and (b) to the latter tii' th<- 
po&t office Itself To prove that in act has been done it 
admissible to prose 003 general course of business, or offici 
whether public or private according to which it ordinanb would 
have been done there being a probalility that the general 
course wJl be followed m the partiCuHr case The probal>iht> 
Is Specially strong m the case of public offices eg , the post office 
(Piiip p 91 ) 
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72 Course of business This expression ^vhlch is aLo 
«sed m S 32 cl (2) and 1T4 of this Act refers to business earned 
on ID public offices or in the offices of inerchants solicitors and 
the like in winch it may be supposed that things are done m an 
ordinal) and methodical waj Some great department? such 
as the post office work with such mechanical exactness that 
uoifonmt) maj be regarded as next door to certain E\cept 
upon the h\pothesis that a regular course of business is followed 
the fact that in other unconnected transactions a given thing 
was done or agreed to is no evidence that the same or a like thing 
was done or agreed to m the particular case before the Court 
(Cunn p 51 52) The expression does not include the dealings 
of an mdivndual apart from his a'ocalion or business (See 
Notes to Sec 32 cl 2) 

73 Posting of letters Letters or notices properly directed 

to a gentleman if left with his servant will give rise to the 
presumption that they reached his hands So also the fact of 
sending a letter to the Post Office will in general be presump 
tivelv pro\ ed if the letter be shown to have been handed to or left 
"ith a clerk whose dutv it was m the ordinary course of business 
to cany it to the Post Office and he declares that although 
he has no recollection of the particular letter he invanablj took, 
to the Post Office all letters Aat either were delivered to mm 
or deposited in a ccrtaui place for that purpose Httheringion 

(x8t5) 4 Camp 193 If a letter properly directed is proved to have 

been either put into the Post Office or delivered to the postman 
It is pr sumrd to have reached its destination at the regular 
time and to have been received by the person to whom it is 
addressed S^lbech I4 L J Q B 338 Tayhr 185 

74 Postmarks on fetters are frma facie evidence that 
the letters were in the post at the time and place specified therein 
Itfltson I Camp 215 


Sec 17 An admission is a statement oral or 
K.\yr .« j . documentary which suggests any 
oa defined j^ferencc as to any fact in issue or 
relevant fact and avhich is made by any of the persons 
and under the circumstances hereinafter mentioned 


Sec 18 Statements made by a party to the 
proceeding or by an agent to any 
Admissons by party s^ch party, whom the Court re 
gards xmder the circumstances o 
the case as expressly or implied! 
authorized b\ him to make them are admis'^ions 
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Statements made by parties to suits suing or 
B suitor in re r ^ representative charac- 

sentatfve cLracte?^" ter, are not admissions, unless they 
were made %vhile the party making 
them held that character 


Statements made by— 

(1) persons who have any proprietary or 

T, * . . pecuniary interest m the subiect- 

insuij^ct matter of the proceeding, and who 

make the statement m their 
character of persons so interested, or 

( 2 ) persons from whom the parties to the suit 

By person from denvcd theit interest in the 

wUom interest de subject matter of the suit. 


are admissions, if they are made during the 
continuance of the interest of the persons making the 
statements 


Sec 19 Statements made by persons whose 
position or liability it is neces- 
Admission by per sary to prove as against any party 
"“t ‘he suit, are admissions, if such 

against party to suit Statements would be relevant as 
against such persons in relation to 
such position or habihty m a suit brought by or 
against them, and if they are made whilst the person 
making them occupies such position or is subject to 
such liability 


Illustrations 

A undertakes to collect rents for B 
B sues A for not collecting rent due from C to B 
\ denies that rent was due from C to B 

A statement by C that he owed B rent is an admission, and 
IS a relevant fact as against A, if A denies that C did owe rent 
to B 
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Sec. 20. Statements made bv persons to whom 
\dmt>Mons b\ per ^ party to the suit has expressly re- 
sTOScxprfs^jvreferrrd ferTcd foF information m reference to 
0 1 part> tnsu.t ^ rnatter m dispute are admissions 

lllitstrahou 

The question is wIiLtlur a lior'i sold In -t to H is 'ouncl 
•A sajs to 13— Go and a*;!, i C knm\s all thout it (. s state¬ 
ment IS an admission 

75 Scope The prn\i«ions of bees 17 22 a^c applicable 
to cnminal as ncll as ci'll cases In cnmin il cases admissions 
procured b> inducement tlutat or promise are not admissible, 
but it seems that admissions thus obtained m tin. absence of 
^U^al durc'ss arc admissible in end suits 16 P R (18S6) Cr 
Thus a statement amounting under Secs 24 30 to a confession, 
^ a cnminal proceedmg may be an idmission under the twenty- 
first section III I civil proceedmj, statements made to the 
Police hj accused persons as to ownership of propertj which 
IS the subject natter of the proceedings against them, although 
inadmissible as evidence against them at the trial for the offence 
"ith which thej are charged are admissible as evidence With 
regard to the owmership of propcrt> m an enquirj under Sec 
p3 Cr P Code 9 B 131 In the English law the term 
aomiision is usually applied to civil transactions and to those 
statements of fact m criminal cases which do not amount to 
acknowledgments of guilt or which do not suggest the inference 
of guilt the term confession Ik mg genoralI> restricted to 
acknowledgments of guiU or statements which suggest the m- 
i^once of guilt (Taylor Lv 72-4) Tliere is a distinction betwene 
admissions and confessions m the Act which however, as it does 
not contain a definition of the word confession does not itself 
declare in what that distinction consists it would appear 
that confessions arc species of which an admission is the genus 
All admissions are not confessions but all confessions are 
admissions (Woodroffi p 209) 

Vs to distinction between admissions and confessions in 
t^riininal cases see Macdonald t5 B L R Vpp a Dabee 6 C 
530 Nthnadhab 13 C 595, Pandarmath 6 B 34 Afliia, 14 
“ 260, Babulal 0 509 Jagnip 7 A 046 and other ca'es cited 

in R {jj p0^f 

76 Admission b> nf^ent incnminnl cases 'Vnadmi 
u} an agent is never evidence in cnmmnl as it is sometim 
ci'il cast*, in the sense m which in idmis>ion b\ \ pnrtv hitn 
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is evidence 4 n admission by the party himself zs in all cases the 
best evidence which can be product, and supersedes the necessity 
of all further proof, and in civil cases the rule is carried still fur¬ 
ther, for the admission of an agent made m course of his em¬ 
ployment, and m accordance with his duty, is as binding upon the 
principal as an admission made by himself But this has nevet 
been extended to criminal cases ” Norton, 1^5 


Sec. 21. Admissions are relevant, and may be 
^ , proved as against the person who 

against persons mak makes them. Or his representative 
interest, but they cannot be 
^ “ proved by or on behalf of the person 

who makes them or by his representative in interest, 
except in the following cases — 


(i) An admission may be proved by or on 
behalf of the person making it, when it is of such a 
nature that, if the person making it were dead, it 
would be relevant as between third persons under 
section 32 


(2) An admission may be proved by or on 
behalf of the person making it, wlien it consists of a 
statement of the existence of any state of mind or 
body, relevant or in issue, made at or about the 
time when such state of mind or body existed, and 
is accompanied by conduct rendenng its falsehood 
improbable 

(3) An admission may be proved by or on 
behalf of the person making it, if it is relev'ant other¬ 
wise than as an admission 


llliistralions 

(а) The question between A and B in, whether a certain dted 
is or IS not forged A affirms that it is genuine, B that is foiged 

A mav prove a statement bv B that the deed genuine, and 
B mav prove a statement bv A that the deed is forged ; but A 
cannot prove a statement by himself that the deed is genuine, nor 
can B prove a statement bv himself that the deed is forged. 

(б) A, tlic captain of a ‘‘hip, is tried for ca-ting her awav. 
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Endence is Riven to show tint the ship wtv tiken out of her 
proper course 

A products a book kept b\ him in the oidinarv course of his 
DU'uiess showing observations alleged to have been taken b\ him 
/rom da) to da> and indicating that the ship was not taken out of 
her proper course A mav prove these statements because tiiey 
Would be admissible between third partus if he were dead under 
action 32 clau'^e {2) 

(c) ^ Is accused of a crime committed bv him at Calcutta 
He produces a letter written bv himself and dated at Lahore 
on that daj and beanng the Lahore post-mark of that daj 

The stall mtnt in the date of the letter is admissible because. 

It \ were dead it w ould be admissible under section 32 clause (2) 

(di \ IS accused of receiving stolen goods knowing them to be 

stolen 

He offer> to prove that he refused to sell them below their 
'alue 

A mav prove these statements though they are admissions, 
because thev an explan itorv of conduct influenced by facts in 
is'iie 

(e) A is accused of fraudulently having in liis possession coun- 
terfeit c^m which ht knew to be countcrieit 

He offer-^ to prove that he asked a skilful puison to examine 
the coin IS he doubted whether it was counterfeit or not and that 
that person did cvamine it and told him it was genuine 

A may prove tin t facts lor the reasons stated m the hst pre* 
ceding tlluslraltoit 

77 Plus section apart from the exceptions contains two 
propositions first in admission is relevant and may be proved, 
against the maker and Ins representative in interest , secoftdly, ~ 
the section declares tint generally an admission cannot be proved 
on behalf of tlie person who made it The reason for this is ob 
viom and indeed a statement which is advantageous to the maker 
and which then fore he might desire to prove is not usually called 
an admission If a man might bring evidence to prove state 
merits made b> himself and favourable to his own case, nothmg 
Would be easier than for a party who had a weak case to strengthen 
it by iMAkvag such statv-iwitvts be&iTC.ba.o.ti or by subnnauxg wit¬ 
nesses to speak to having heard him make such statements 
(Cunn p 61) Rut care must be taken not to confound self- 
•'en ing evidence with res gestae TlieJanguageof partyaccompany- 
mg an act which is evidence in itself may form part of there 
-gestrtf and be rcceiv ibU as such (Best S 520) 
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It IS competent to the prosecution to prove as against an 
accused person statements made by him at a stage previous to nis 
examination in Court Madan 24 Cr L J 723 4 P L T 3°^ 

Evidence given on oath by an accused person in London 
during extradition proceedings contaming an admission by the 
said accused person is admissible in evidence against the sai 
accused person at his trial in Bntisli India under this section 
Wheeler 9 Sind 15 29 Cr L J 962 H2 I C 50 AIR 

Sind 15 22 S L R 458 

78 Exceptions These specify the cases m which 
sions in a party s own interest are receivable m evidence Ihs 
(i) 8: ft) refer to the first clause which is considered under S 32 0 


thereto which together with the notes merely declartu 
facts to be relevant The present clause shews that such fact 
or statements may be proved on behalf of the person niaKinS 
them notwithstanding the general rule that persons cannot maK 
evidence for themselves by vvhat they choose to sa> (Norton 
p 152) Ulus {d) A (e) refer to cl 3 Under this clause a 
admission is provable on behalf of the person making it “ 1 

relevant otherwise tlian as an admission under Sec 6 or the foJ- 
lowing sections It provides that a fact which is relevant nnuet 
Sec 9 Cl 1 as inconsistent with a relevant fact eg the establisa 
ment of the prisoner s innocence by circumstances incompatib'® 
with the facts on which his guilt has been sought to be estabhsheo 
or under S 14 as evidencingmlention knowledge or good faith 
shall not be rejected simply because it assumes the form c 
admission by the party who made It Ihid But the rule laid down 
in this section must be taken subject to the special provision^ 
relatmg to confessions of accused persons in Secs 24 25 & 26 0 
the Evidence Act and Secs 164 and 364 of the Cr P Code 
Were it otherwise confessions and statements of accused person 
not recorded in accordance with the requirements of the sections 
might be proved as admission by the accused and the who'* 
some provisions elaborately laid down m those sections pracW 
cally reduced to a nullity Bhatrab 2 C W N 702 The state 
ment of an accused person as a wtness in a previous case 1 
admissible against him under this section to prove admis^ons 
of relevant facts made by him in that statement Banarast 4b ^ 
254 22 A L J 44 25 Cr L J 477 77 I C 829 

79 Set 162 Cr P Code The provisions of Sec 162, 
Cr P C df> not affect tho<m of Secs 21 & 27 of this Act Catjap^n 
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L J 6o The prOMsionsof the Exidence Act are quite 
independent of the sections m theCnminal Procedure Code and 
cannot be treated as impliedlj repealed in consequence of the 
amendment of the Cr P Code So talal f Cr L J 840 see 

Sec 22 Oral admissions is to the contents 

oral admis document iFc HOt ^ele^ Silt 

* 0 M as to contents unless and until the part} pro 
va« “"'** **^"' posing to pro\e them shows that 

he IS entitled to gi\ e secondary 
evidence of the contents of such document under the 
ndes hereinafter contained or unless the genuineness 
of a document produced is m question 

Sec 23 In civil cases no admission is 

relevant if it is made either upon 
ca»es™h«a«ieva^'^* exprcss Condition that evidence 
of It IS not to be given or under 
circumstances from which the Court can infer that 
the parties agreed together that evidence of it 
should not be given 

Explanation —Nothing in this section shall be 
taken to exempt any barrister pleader attorney or 
vakil from giving evidence of any matter of which 
ne^may be compelled to give evidence under section 

Sec 24 A confession made by an accused 
person is irrelevant in a criminal 
^yinda«i^t “Clt proceeding if the making of the 
reievanT^® when r confcssion appears to the Court 
procceing^ to have becn caused by an} m 

ducement threat or promise 
having reference to the charge against the accused 
person proceeding from a person in authority and 
sufficient in the opinion of the Court to give the 
accused person grounds which would appear to him 
reasonable for supposing that b} making it he 
would gain any advantage or avoid any evil of a 
temporal nature m reference to the proceedi 
against him 
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NOTES 

81 What « a confession ? 

82 Division of confession 

83 Use weight and proof of confession 
8311 5 164 Cr P Code 

b Statement or confession 
c S 164 (3) 

d Rules by Govt of India 

e by Calcutta High Court 

f by Madras Govt 

g by Bombay High Court 

h Police custody 
i Memorandum 
j Signature 

k S 364 Cr P Code 
I Language 

in S 533 Cr P Code 
n S 80 post 
0 Oral confessions 
P Exira-judtctal confessions 

q Confession made to a Magistrate hut not reduced into 
u riling 

84 How much of a confession to be acted upon 
843 Statements in pleadings 

85 Verification of Confessions 

650 Extract from Bengal Police Regulations re verification 
of confessions 

86 Made 

86 (a) B} an accused 

87 In a Criminal Proceeding 

88 Appears to the Court 
88 (a) Dut} of Court 

88 (i) Confession recorded b\ a Presidency Magistrate 

8g Confession made in consequence of a lengthy cross examma 
fton will be inadmissible 
00 I altie of retracted confession 
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01 ( iniseJ t\ mititntnl threit or promm 
01 (■«) Inducnufni effect of—lasts hou long 
9i (i) Ciidence of approier and conf(i'i>on obtauted b\ 
ntdiicenienl 

01 (c) Confession tinproperl\ induced 

f}2 llaitng regard to the charge against the aiciised person 

0- (1) Reference /> a dtfftrenl charge 

93 Rerson ni Itilhorilx 

94 Sufficient / ■ "i «■ accu'-ed f,r^iiiid-^ 


81. What IS a confession^ The Act contains no dt.ti 
n>hon of the term ‘confession’, but there arc several judicial de 
ci'ions which lay down the distinction between a mere admission 
an<i a confession These deastens generallj follow Stephen ^ 
definition of a confession as an admission made at anv tune h\ a 
person charged wnth a enme (<t) stating or (b) suggesting the 
inference that he committed a crime Thus not only direct 
acknowledgments of guilt but also inculpatory statements winch 
although falling short of actual admissions of guilt suggest an 
inference of guilt are confessions A statement which la 
tended by the maker to be self-exculpatory may be nevertheless 
an admission of an uicnminating circumstance, the factor deter 
miaiag whether a statement amounts to a confession or not being 
not the motive of the party making it, but the fact that it leads 
fo an inference of guilt, Pandannaih 6 B 34 {\\oodroffe, p 
«ro) Sher 24 Cr L J 870 4b B 961 25 Bojn L R 214. 
Hakiman 51 P L R 1005 2 Cr L J 230 T/"*- 

^ J 153 4I C 1025 5L 13 R lii WhereA wascharged 
under Ss 47iand407l P C . for dishonestlj using as genuine 
u forged cheque knowing it to be forged and the prosecution 
story was that A gave the forged cheque to B for encashment 
that B cashed the cheque and gave some monev to a, 
and the latter at the trial denied all knowledge of the cheque . 
2nd the prosecution to prove possesiion bv A tendered ^ ^ ^ 

ment by a policeman that he put the cheque in the hand- ol 
A while he was m his cu-iodv and asked him whtrL he got it 
and A replied that he got it from C lull the statement was 
maclmissiblt as it was an admission of arriimnalmg 
on which till, prosecution maiolv relied P indariiuil i > P 34 
A Confession is a staUment which it is -ought to proM again 
person accused of an ofTuicc to establish th it ofLnci Tnbhoiar. 
0 B 131 and It includes not onU a direct acknowledgment of 
Rmlt, but also an admission of an incnmuiatuig character -horl 
of such full acknowledgment but from which nevirthek-s an 
inference of guilt fiows If it mchd d onh tin former then 
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NOTES 

81 What ts a coti/esston? 

82 Dtviston of confesston 

83 Use weight and proof of confession 
Ssfl S 164 Cr P Code 

b Statement or confession 
c S 164 (3) 

d Rules by Govt of India 
e by Calcutta High Court 

f by Madras Govt 

g by Bombay High Court 

h Police custody 
t Memorandum 
7 Signature 

k S 364 Cr P Code 
I Language 

m S 533 Cr P Code 
n S So post 
0 Oral confessions 
p Exira-judicial confessions 

q Confession made to a Magistrate but not reduced into 
writing 

84 How much of a confession to be acted upon 
84a Statements in pleadings 

85 Verification of Confessions 

S5£i Extract from Bengal Police Regulations re, verification 
of confessions 
*^6 Made 

86 [a) By an accused 

87 In a Criminal Proceeding 

88 Appears to the Court 
88 (a) Duty of Court 

88 (6) Confession recorded b\ a Presidency Magistrate 

8g Confession made ttt consequence of a lengthy cross examina 
lion will be tnadmtsstble 
<)o I alue of retracted confession 
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J he’d that the e\idence of these statements 
c<juia not be gnen But m the case of .UflfrfonnW lo B L R 
^PP 2 Phear J pointed out that the E\id’nce Act made a 
oistinction between aimisstoMS and con/isstoits and ailowed m 
the statement made to a police officer b\ a person 
irested for theft and dishonest possession in respect of a watch, 
Cham and cash that his sister had gi^en him the watch ind 
Chain rills statemint was clearh not i confession of theft or 
ishonestU recenmg stolen propertt with which he was charged 
s It was not a statement thafhe had stolen the goods or come 
\ them dishonestlj nor does the statement suggest any 
mierence that he was guih\ of the offence with which he was 
charged but on the contrar\ if true it shewed that 
he was mnoctni And in the case of Mohammed 5 

Com L R 312 the accused was tried for the theft of a 
o\ and the po’iceman gave CMdence to the effect that he had 
seen mm earning the box at night and that when challenged 
ne haa stated that the box was hts o'"n The statement was 
tound to be false but it was admitted llie judges remarked 
to determine whether the statement was t confession 
Of guilt or admission of criminating circumstances we must look 
statement itself Here the statement of tlie accused 
tvas that the box belonged to him it was no admission what 
over of any criminating circumstances' The Judges distinguished 
the case of Pandantiath {ante) on the ground that there the 
if*^^**^ "'as an admission of the possession of the cheque 
alleged to be forged and as such was an admission of a enminat* 
mg Circumstance, but in this case the statement did not amount 
directly or indirectly, to an admission of anj enminatmg cir¬ 
cumstance and was therefore outside the ruling of the principle 
followed in that case In Banndra 37 C 467 Camduff, J re- 
^ that the statement by an accused to the police, which 
told against him but did not amount to an admi:>sion of guilt, 
was admissible in evidence Each case must be decided as it 
arose with reference to the question whether the particular 
statement was or was not a confession WTtether a statement 
IS to be called a confession or not depends, not merely on the 
nature of the statement itself, but on the use that is sought to 
be made of it See also M Ptilai, 35 M 397 at p 490 In 
4’ » -J 1- test as to 

’ s to ascertain 

ution If the 
to tlie police 
n> Cases will, 
ther hand, 

m the case of statements to which we ha\e ;ust referred, 
statements of the accused are relied on not because of their 
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but because of their falsity they are admissible They are in sucii 
cases brought forward to shew what the defence of the accused is 
and that as the defence is untrue this is a cucurastance tending 
to prove the guilt of the accused But in Jagrtip 7 A 704 
Straight J held that the word confession must not be con 
strued as including a mere inculpatory admission which falls short 
of being an admission of guilt Similarly in Saniya 11 Bom 
L R 633 the Judges held a similar view and remarked that the 
terms of the Section 30 do not countenance the construction ot 
a statement into a confession by a process of inferential reasonmg 
It is one thing to make stafemenis giving rise to an inference 01 
guilt and another thing to confess a enme But though there 
IS diversity of judicial opinion with regard to the meaning of the 
expression confession Stephens definition has been general!} 
adopted Where a man was convicted on the evidence of 
excise officers (also enrolled as police officers) who stated that he 
offered them Rs 10/ per ball of opium as a bribe to let him hav e 
unmolested a large quantity of illicit opium h U that this stale 
ment was inadmissible as it was an admission of an offence under 
the Opium Act Sitn Pate 13 Cr L J 456 15 I C 305 5 Bur 
L T 92 

82 Division of Confession Confessions may be divided 
into two classes namely judicial and extra juiicial Judicial 
confessions are those which are made before the Magistrate or 
in Court in the due course cf Judicial proceedings and it tj 
essential that they be made of the free will of the party and 
with full knowledge of the nature and consequence of the 
confession 

Either of these is sufficient by itself to support a conviction 
Extra judicial confessions are those which are made by the part} 
elsewhere than befcre a Magistrate or in Court this term cm 
bracing not only express confessions of enme but all those ad 
missions and acts of the accused from which guilt may be implied 
All voluntarj confessions of this kind arc receivable m cvi 
dence on being proved like other facts Whelher on ordmar} 
indictments for felonj or misdemeanour extra judicnl confe sion 
uncorroborated bj anj other proof of Corpt 5 iehcti are of tl en 
selves m general sufficent to justify a conviction of a prisoner 
has Icon greatly doubted In each of Jle English cases usuallv 
cited in fa\ our of t! e sufficiency of this c\ idcnce some corrobonl 
ing circ imstances will be fo md (Tavlor 551 5C0 ) A confess on 
made to 1 'lagistrate in his cipacitv ct a piivali indivK'na! 
is cviclcnc against the accused when posed bv tic per«rn 
whom tic ndmissioi was made Gopeoiith !•> \\ R Cr 60 
83 Use ^\eIfiht and proof of confessions A dollo 
rate and voluntary confession if learly proved against nn a co^vhi 
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person i<; a \er\ ifici-tuil mode of proving his guilt Jhuree 
7 R Cr 41 Ru»)ect f \\ R Cr 66 H\dcr 6 \\ R Cr 
°3 Judicial hi-«tor\ presents abundant warning of the danger 
of placing implicit dependence upon confcs ion e\ cn where e\empt 
irotn all suspicion of cocrocn ph\«icil or moral or other sinister 
influence How greath tlun must such danger be aggraMted 
where confession constitutes the onh evidence of the fact that 
a crime has been c immitted The agonies of torture the 
dread of iheir infliction the impul es of despair from the 

pressure of strong and apparenth incontroiertible presump 
tions of guilt —these and numerous other inducements have not 
^frequentK operated to produce unfounded confessions of guilt 
•mUs p 110 But the law does not require that the confession 
ni an accused person should be corroborated before it can be 
acted upon It is for the Court to decide whether it believes it 
or not Dham 20 Cr L J 721 52 J C 8S1 Sheoprasad 20 
L J 512 52 I C 50 

83(a) S 164 Cr P Code—In the case of Judicial 
confessions the Criminal Procedure Code contains provisions as 
‘0 the manner m which they should be recorded S 164 lavs 
down that any Presidenc\ Magistrate an> '^IaglSt^ate of the first 
class and any Magistrate’of the second cliss specially empowered 
btaj if he IS not a police officer record any statement or 
confession made to him in the course of an investigation under 
Chap XIV of the Cr P Code or at any time afterwards before 
the commencement of enquiry or tnaJ 

Such confessions shall be recorded and signed m the manner 
provided in S 364 Cr P Code 

A Magistrate shall before recording any such confession, 
explain to the person making it that he is not bound to make 
a confession and that if he does so it may be used as evidence 
against him and no Magistrate shall record any such confession 
unless upon questioning the person making it, he has reason to 
believe that it was made voluntanlj 

He shall make a memorandum in the presenbed form 
83(b) Statement or Ckmfesslon In earlier cases 
[BJairab 2 C M N 702 35 M 397) it was held that 

the word statement means the statement of a witness But 
m Abdul Rahim 26 Cr L J 1279 41 C L J 474 the Calcutta 
High Court has laid down that the word statement is not 
limited to a statement made by a witness a statement made 
an accused and not amounting to a confession is a statement 
^ithm the meampg of this section S<e al«o Lalil, 49 C 167, 
Colam 26 Cr L J 87S 4 Pat 327 

A confession may be recorded by a Magistrate who after¬ 
wards holds the enquiry or Inal Banndra, 37 C 467 
8 
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83 (c) S 164 ( 3 ) The provisions of S 164 (3) Cr P 
Code render it incumbent cn a Magistrate who is called on 
record a confession to explain to the person who is to make it 
that he is not bound to make a confession at all and that if he 
does so It may be used as evidence against him Further 
the Magistrate should only record the confession, if uponexami 
nation of the person making it he has reason to behe\e that 
it will be made voluntarily, 27 Cr L J 514 93 ^ ^ 

978 6 Lah 415 AIR 1925 Lah 605 Kheman 6 Lah 58 

The Magistrate should before recording a confession made to him 
question the person making it as to whether it is made volun 
tarily Telhng an accused person that he should make his 
statement voluntarily and questioning him as to whether he is 
making it voluntarily are two very different things Farta 
23 Cr L J 149 65 I C 513 2 L 325 

To ensure the voluntariness of a confession the Magistrate 
should question the accused with a view to discover whether 
he confesses voluntarily and this questioning must be m pursu 
ance of a real endeavour to find out the object of it The require* 
ment is not satisfied by putting a few formal questions but it 
do *3 not also imply that there must be an enquiry as to the 
motive of the accused in making the confession, Panchkan, 
29 C \V N 300 52 C 67 And as the questions and answers as 
recorded by the Magistrate while recording the confes ion did 
not afford any sufficient data for amving at the conclusion that 
It was voluntar> the confession was rejected Ibid Use of stock 
phrases such as I am a Magistrate if you want to make any 
statement of your own accord you may do so do not make any 
statement which you have been tutored by others to make' 
not a sufficient compliance with the provisions of this section 
R7gho 17 Cr L J 721 The Magistrate must put appropriate 
questions But the law does not anyivhere state that the Magis 
trate must put a particular set of questions in order to satisfy 
himself Majhi 104 I C 247 

The Magistrate recording a confession on questioning the 
person miking it must have reason to believe that it is being 
mid' voluntanly No express form of questions is prescribed, 
and the extent to which the Magistrate should question the 
persoi making the confession must largely depend upon the tads 
of each case Thib i 24 Cr L J 649 4 P L T 279 It i* 
d“'!irible that 1 Magistrate recording a confession should put 
vano IS questions to the accused person to enable him to dccido 
whether the confes ion is 1 voluntary one or not but there is 
no hiT' in law which lays down that a Magis*rate cannot satisfy 
him>clf a-, to the voluntariness of a confession by putting 
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single question to the accused person Dc^dn 24 Cr L J 
497 4 P L T 1S6 1923 AIR (Pat) 13 

It IS highK irreytular for a Magistrate recording \ confession 
to pern e the alleged statement of the accused person made to 
ana recorded b\ the police before recording the confession Ibid 
(Rddhe 7 C \\ N 220 Jogjtbm 13 C \\ N 861 relied on) 

M'here the only warning gi\en to the accused by the Magis 
trate was that he asked him whether he was willing to make a 
volantaiy confession and that su''h confession might be used 
ag^n^t him without informing him that he was a Magistrate 
^ ^lagistrate did not put to the accused questions to 
enable him to find out whether the confession was a voluntary 
one or not held that there was no such enquiry in the case as 
for the Magistrate to make in order to enable the 
High Court to form in opinion as to whether the confession was 
a toluntar^ one Ganb 30 C W N 454 

, IS not necessary tor the Magistrate to have questioned 
tne accu^ as to his motive in making the confession Paneh 
««»■» 29 C W N 300 Oewan 24 Ci L J 497 

The questioning of the ac used before recording a confes 
sion IS a matter of substance and not of mere form Shwe Sin, 
^ ^ J 383 3 L B R 213 

If the accused is asked about the voluntary nature of a 
confession at the end of the confes ion and not at the beginning, 
a defect of form ihi/in 40C 873 But see Rayapan, 

2 weir 136 

A warning that a confession jf made might be used against 
Him IS not enough It must also be expliincd that he is not 
bound to make any confession at all Pratap 6 L 415 

Where an accused started making a confession on one day 
^d continued making it the next day and the Magistrate was 
not sure that he put any questions to the accused on the second 
oav to ascertain w'hether he 'vas making the confession of his 
tree will held that portion of the confession which was made 
on the second day was inadmissible 20 C W N 

300 ^ 

A statement by an accused person not recorded m strict 
omphance with the rules for recording confessions and without 
asking anv incidental questions to test the \olmtanness and 
genuineness of tl e confession and which is withdrawn at the 
earliest ooportunity emnot be regarded as genuine Azitr 
»ddin 21 Cr L J 638 57 I C 462 
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A contravention of the circular orders of the High Court 
m recording confessions could not render the record bad, if other¬ 
wise the confessions are \oluntary, Panchkan, 29 C W N 
300, Sarabu, 33 M 413 But where a Sub Divisional Officer 
recorded a confession at his residence and before Court hours 
m contravention of the circular orders of the High Court direct 
mg the recording of confessions m open Court and dunng Court 
hours It was held that it was the clear duty of the officer to 
comply With the rules and directions to be found m the arcular 
orders of the High Court. Azimuddy 31 C W N 410 

83 (d) Rules by Government of India. To ensure the 
voluntary character of confessions and to provide safeguards 
against abuse in recording confessions before tnal the Govern¬ 
ment of India m consultation with the local Governments and 
Judges of the High Courts have framed certam rules T*or a com- 
plele cyiy see (Home Dept Noti Police 7 2 17, Gazette ol 
India Part I p 153) The following are some of them — 

-.,1 primary duty of the 

pohee after arrest is to take an accused person before a Magistrate 
within the time prescribed in S 6r Cr P Code and it is onI> m 
very exceptional circumstances that he should thereafter be 
returned to police custody 

psrtMwi,..* u reference to the pro¬ 

posal thiU a prisoner who has confessed, should, in no circum- 

bMn”aId^down’^~^^ custody the following rules ha'e 

^ remand to police custody should not be given unless 
the officer making the application is able to show good and 
satisfactory groun^ds for it. a general statement that the 
accused ma> be able to give further information should not be 
accepted 

( 3 ) Wherever possible nlicrc the object of the remand 
IS the vorirication of the prisoners statement he shall be 
remanded to the charge of a Alagistrate 

(4) Tlie period of remand should be as short as possible. 

(5) A prisoner who Ins been produced for the purpose 
of making a confession and who has declined to do so. or h-is 
made a statement which from the point of view of the prosecution 
IS unsatisfactory, should m no circumstances be remanded to 
poLcc custody 

• • With reference to the 

proposal that no prisoner should be produced for record of his 
conlession unless he has spent at least one night out of police 
custody, the following rule has been bid down — 
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The Guv eminent tlcpiccales the immediate examination 
01 an accused person directly the police bring him into Court 
and suggests the advisibilitj (where possible) of giving him a 
few hours of reflection in circumstances in which he cannot be 
influenced bv police before his statement is recorded 

(g) With reference to the proposal 

that confessions should ordinarily be recorded m open Court and 
^luring Court hours unless for exceptional reasons 

the role lajsdown that ordinarily that 
'^uggesiion should be feasible and it possesses some advantages 
(0 With reference to the 

proposal that a Magistrate should question the confessing 
prisoner with the vuvv ol ascertaming the exact circumstances 
in which hi' confe'Sion was made and the connection of the 
police with It the following rule has been laid down — 

Magi'trate should record his statement with as much 
detail as possible The more detailed a confession the greater 
the chance of correctly estimating ns value It is also useful 
to Know prici«el\ how u came to be made to vvhat extent the 
police had anv thing to do with the accused prior to it and in 
the confession it'elf the fullest particulars of the incidents 
involved It would also be expedient if the Magistrate 

should add t i tin. Certmeate required b> S 164 m his own 
hand a tatiment of the grounds on which he believes that the 
confpssi>n 1 genuine the precautions which he took to remove 
the seen ed from the influence of the police and the time 
[if anv I gitdi to him for reflection 

83 (e) The Calcutta High Court Rules (General Letter 
^•0 I, dated 30 - 1 - 1917 ) 1 Where at any place or station there 
arepre intini ' * v ,j _ i 

I c n corded I 
bv the Di tnc 

trite (.nior in nnk or class 

- Confessions should ordmanij be recorded in open Court 
during Court hours provided that if the Magistrate i-s sati fled 
for rea ona to b<. recorded m v\riting on the form of confes ion 
that till, rcccrdinp of a cjonfts'ion m open Court should be liable 
to defeat tin. ends of justice the confession niav he recorded 
elsewhere 

3 The immediate examination of an accused person direct 
1 > the police bring him into Court should be deprecated ind when 
feasibh I few hours for reflection in circumstance' m which h 
cannot be influenced by the police, should he given him bef 
hi-, statement i' recorded ^ 



118 THE INDIAN EVIDENCE ACT 1872 [ S 24 

4 During the examination of the accused and the record 
of his statement unless in the opinion of the Magistrate the safe 
custody of the prisoner cannot otherwise be secured pohce officers 
should not be present In particular the police officers concerned 
in the investigation of the case or in the arrest or production of 
the accused should be excluded 

5 When the accused is produced the Magistrate should 
ascertain when and where the alleged offence was committed and 
by questioning the accused should further ascertain when and 
where the accused was first placed under police observation con 
trol or arrest 

6 It should be made clear to the accused that he is free to 
speak or to refrain from speaking as he pleases and he should be 
warned that if he chooses to speak anything he says wdl be used 
in evidence agamst him 

7 When upon questioning the prisoner and from observs 

tion of his demeanour the Magistrate has reason to believe that 
the prisoner is speaking or about to speak voluntarily the Magis 
trate should then proceed to record his statement While care¬ 
fully avoiding anything m the nature of cro^s examination the 
Magistrate should endeavour to record his statement in the 
‘ properly put such questions not 

be necessary to enable the pn 
to state and to enable the MagiS 
trate clearly to understand his meaning 

83 (f) Madras Government Orders —G 0 No 842 
Home (Judicial) dated 24 3 1917 

(i) Village Magistrates are absolutely prohibited from re 
ducing to wnting any confession or statement whatever made by 
an accused person after the police investigation has begun 

3 (i) No Magistrate shall record any statement or confes 
Sion made by an accused person under Sec 164 Cr P Code 

(1) Until the Magistrate has first recorded in wnting his 
reasons for believing that the accused is prepared to make the 
statement \oluntanl> and (ii) until he has explained to the 
accused that he is under no obligation to answer any question at all 
and has warned the accused that it is not intended to make him 
an appro\cr and that anything he says ma\ be used against 
him 

(2) Before recording the statement the Magistrate shall 
question the accused in order to ascertain the exact circumstances 
in which tl c confession is made and the extent to which the 
police ha\e had relations with the accused before the confession is 
made 
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(3) If the Magistrate has anj doubt uhetl cr the accused 
JS going to speak \oluntanl\ he maj if he thinks fit remand 

to a sub jail bclorc recording the statement ana ordinanly 
fne accused «hall be withdrawn from the custod\ of the pohce 
for twent\ four hours licforc his statement is recoded \\hen 
It IS not possible or expedient to allow so long as u enttfour 
hours the ^Iaglstratc shall allow tl c accused at least a few hours 
for reflection 

(5) The Magistrate siiall record the confession in open Com 
and dunng Court hours sa\c lor exceptional reasons 

4 (3) An accused who has declined to make it or has made 
a statement which from the point of aiew of the prosecution is 
tmsatisfactor> shall not W remanded to police custody If he 
IS remanded to other custody the imestigating police officers shall 
hot except in the presence of the Magistrate be allowed either 
to see him agam or to have an\ further communication with hiri 

{4) It IS the dutj of Magistrates who remand accused per 
Mns to custody other than that of the pohce and of Magistrates 
In executive charge of sub jails to which the accused persons are 
remwded to guard with the greatest care against the possibility 
of the pohce interfering with them or subjecting them to any 
undue influence 

83 (g) Bombay High Court Rules—Circular No 17 D 
*2 It 1917 

2 («) Confession should ordinarily be recorded m open 
kourt and during Court hours unless for exceptional reasons 

( 6 ) The immediate examination of an accused person 
Qirectly the polive bnng him info t^urt is deprecated It is 
very advisable to give him when feasible a few hours for reflection 
m circumstances m which he cannot influenced by tht police 
before his statement is recorded 

(c) Before recording a confession the Magistrate should 
formally warn the accused though not necessarily in set words 
inat anything said by him will be taken down and thereafter be 
used agamst him 

(“f) The Magistrate should mvanablj satisfj himself by 
questioning the accused and by all means in his pow er that the 
confession 1$ voluntary He should whenever feasible examine 
the body of the accused 

(fO It IS not desirable that anv police officer should be present 
v^hen a confession is being recorded under S 164 

(0 Tlie Magistrate should invariably question the accused 
person as to the length of time during which he has been in the 
custody of the police 
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(j) The Magistrate should question the accused wth a 
view of ascertaining the exact circumstances m which his con 
fession w as made and the connection of the police with it 
Every question and ever> answer should be recorded m full 

83 (h) Police Custod '* 

trate a prisoner willing to 
tariness Illegal detention 

Panchkart 52 C 671 hjant 15 C W N 593 See cases in N oo 
The fact and duration of police custody ha\ea material beanng on 
the question whether a confession is \oIuntar3 or not Jo^toan 
13 C \\ N 851 Illegal or improper detention bj the police 
has alwajs been held as \itiating a confession and has m some 
cases been held to lead to a presumption that there was ill treat 
ment Sagal 21 C 642 Anrti>o« 25 Bom 543 
I Bom L R 3o7 A confession obtained after the accused had 
been in custodv for aorne time is open to gra^e suspicion 
jan 0 C U N 360 

83 (1) Memorandum \\ hert- at the foot of a confession 
recorded there was a memorandum signed by the recording 
Magistrate to the effect tliat he behe\ed jt was voluntarily made 
and tht. Sessions Judge held not onlv that was the case but was 
also convinced that the confes mg statements woie true and form 
ed a good basis fo conviction held that that did not preclude 
an Appellate Court from enquiring for itselt into the charicter of 
the confe sion on the contrarv it was a dut> clearly incumbent 
on the Court of Appeal to take into consideration the ciicum 
stances which kd up to the confe >ioii when its truthfulness and 
spontaneit> were questioned b\ tliedefencc Joa^ibcin 13 C M 
N 861 

In all cases in which a confes«iion is recordtcl bj a Magi^frate 
it IS advisable tint he should record i memorindum cf enquirv 
showing what steps he had taken to fullv sati fv himself that the 
accused is confessing voluntariH The mere ib-sence of sUch a 
memorandum however would not render a confession olherwi e 
duly recorded inadmiseibJc Utnaf 23 Cr L J 388 f" 1 ^ 
340 2 L 129 

4 confession without a memorandum that it is voIunmnU 
made cannot be admitted in evidence R idhe 7 C M b 
Da}i 6 Bom z88 But the defect can be cured bj cxatiming 

the Magistrate Aw'a '•a 15 It is sufficient if the memorandum 

is in substance the same as given m the section Bhairon 3 
388 

The Magistrate must c\plam to the accused that he is not to 
make arij confession and the confession mav be used in evi 
dence against him But omission to record the fact that t)ic 
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accused \\a« mi wann.il mi\ be cured bj cvamining the Magistrate. 
Jiamat 26 Cr I J 314 Baaa 26 Cr L J 1458 Khemnn 6L 
jS But if no >.uch c\planation wasgiten, the defect is one of 
'Ubstance and not of form and cannot be cured Pratap 27 Cr 

^ J aM t' 1 ah 41^ 

MTicn an accu'cd ritracted a confission at the time the 
’‘agisiraic was w ruing tht mimomndum required b\ Sec if>4 (3) 
■Cr i* Code heU ilii conlescion a^a•. not admissible m tai 
•di.ncc Irjaii 11 Lah lofi 

83 (j) Signature ih confession of an accused if not 
<iened b% him or 4tt< till b\ hts mark is not admissible in e\i 
derco Bn Ra/iii 10 H H (. R ib(i But under S 333 Cr P 
Code parol «.\id(.nc» ma\ b«. gntn of tin terms of the confession 
and thesf terms if and when proved may be admitted and used 
aa evidence in the case if the defect (non signature) has not pre 
judiced the defence Raghu 23 Bom 221 

Mhen the accund signed tlie confession without objection, 
soon as liie non signature was noticed the defect would be 
cured bv th< f\idv.ncv of thi Magistrate hhud\ram, 9C L J 

tliumb mark ilhsid to a confession b> an accused able 
to write Ills name is not a signature Sadnnamia 32 C 550 
83 (k) 3(34 Cr P Code lavs Shat the whole of the e\a 

tnination < f an irru>ed including every question put to him and 
er\ an^w er gi\ < n b\ him '.hall bt recorded in full m the language 
in which he is cMinm d 01 if that is not practicable in the Ian 
guage of the C ourt 01 in English and such record shall be shewn 
or read to hi n n if h d not understand the language m which 
it IS written liillb interpreted to him m a language which he 
und(r-.tands etc 

Tf L r rd siiall f signed bv the accused and by the Magi— 
tratt etc 

\!lhou5,li It is iiiipoitant to record questions put to the ac- 
cu ed btill if iji, omission has not aflectetl the sense and meaning 
th ac 11 1 st ifi ment it will not make the statement 

inadini ibk s i^ambar 12 C L R 120 

Ml) It? tiu tonf ssn n w IS recorded m a narrative form and 
tliLti. w Is nc thing to show tliat the accused was prejudiced there 
h\ kehl tlie defect w IS cured bv S 533 Cr P Code Deo Dat 45 
'M V, C 

83 ( 1 ) Language Ordinuilv the statement of the accu «.d 
must bt iLiordi d in the 1 mgmgt inwliich it is made Sogtl 21C 
\rtjji 5>C 405 but if It is not practicable whicli is t 
be tstiliii htd b\ tbc prosecution it mav be rtcorded in hnclj. 
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or in the language of the Court, Ntlmadhav, 15 C. 595 , Jat Narc- 
yan, 17 C 862 , Sagal, 21 C 642 Where the accused made his 
statement in Marathi but the questions and answers were recorded 
in English as the Magistrate could not himself record the state 

ment accurately in Marathi and each question and ans'ier when 

recorded uas interpreted to the accused in Marathi, ArW, the 
statement was admissible under Sec 533 Cr P Code, the irre^- 
lanty not having injured the accused as to his defence on the 
merits Vtsratit 21 B 495 Similarly m Razat, 22 C 817 the 
statement though ma’’ ” ’ - j ’ t---’ t.- r ♦ » 

Magistrate could not 
with him at the tim 

Where a Bengali Magistrate recerded a statement made partly 
m Bengali and partly in English by a Bengali accused, and 
the accused understood EngLsh well and he read through 
the statement and corrected it held, that the Magistrate did no^ 
act illegally m recording the confession in Enghsh, J^tlmadhah, 
27 Cr L J 957 5 Pat 171 Where a Magistrate emplojeo J 
clerk to record a confession, held, the irregularity would be cured 
by S 533 Cr P Code, Badan, 1909 P R 2 But he should not 
employ a police officer Khudiram 9 C L J 55 Where a con- 
fession is made in a language unknown to the Magistrate, the 
record of the confession should be in the language m which tt 
IS convejed to the Coutt by the interpreter, vatmbtlee, 5 j 
826 Where a Magistrate took down in Marathi statements mao® 
in Canarese and interpreted to him and at the trial, instead of 
puttmg m the record as was done in Sunder 12 A 595, the Magis¬ 
trate was examined and gave evidence of the statements by 
refreshing his memory from the record made by him, held, the 
evidence of the Magistrate was mere hearsay, because he stated 
not what he himself heard, but what the interpreter had com¬ 
municated to him as statement of the accused, Bhent<^f 
Raianlal, 855 

In this connection see also Lalchand, 18 C 549 Deo Dai. 
45 A 166, Nawab, 1927 L 285 , Raltiram, 7 P R 1899 Cr, 
Bheiiron 3 A 338, 

The Code does not require that the Magistrate should record 
the statement m his own band It is enough if he certifies it 
according to the provisions of S 364, Cr P Code, Vtsram, 21 B 
495 Though a Magistrate should record the confession m the 
language used by the accused, omission to do so may be 
looked if it has not injured the accused in his defence 
It is clear from the statement of the Magistrate that 
though he recorded the statement in English he explained 
various portions of the confession, and put them to the accuseO 
before signing it, it cannot ^ said that the accused has been 
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prejudiced in an\ \axab 28 Cr L J 341 AIR 1927 

Lah 285 

83 (m) S 533 Cr P Code Thi^ section hjs down 
that when a conft.^«ion recorded or purporting to be recorded 
under either of tlu ibove sections !•> tendered before any Court 
and It Is found tint anj of the proaisions of either of these two 
sections has not been complied with b> the Magistrate 
recording it such Court shall take ctndence that such person 
dul} made the statement recorded and notwithstanding the 
proMsions of S (ji post such statement shall be admitted if the 
error has not injured the accused as to his defence on the merits 
When a confession or other statement of an accused person is 
du!> made in accordance with the provisions of law but in the 
recordmg of It those proaisions have not been fully complied 
oral eaadence is admissible to prove that the confession or other 
statement was duly made The defect which the section is 
mtended to cure is not one of substance but of form only 
Bkairab 2 C W N 702 (f tran 9 M 224 Jai Narayan 17 C 
870 fol) Only a defect in form is curable and not a defect m 
substance Praiap 27 Cr L J 514 93 I C 978 The omission 
to question an accused person before recordmg his confession 
a« to whether he is making it voluntarily is a material omission 
which prejudices him and the defect is a fatal one not cured by 
mis section Fartd 23 Cr L J 149 2 Lah 325 65 I C 613 
Where the confessicn was recoiled in Engbsh m a narratis e form 
and then translated to the accused w'ho admitted it to be correct 
and affixed his thumb impression held this section cured any 
formal defect Deo Dat 45 A 165 24 Cr L J 6 71 I C 54 
'Vhere the record did not show that any warning was given to 
the accused but the Magistrate when examined said he gave all 
the warning that the law required him to give held defect cured 
hlashitd 22 Cr L J 200 2 Pat L T 772 Where a Magistrate 
inadvertently omits to certify the voluntariness of a confession 
the defect may be cured by examining the Magistrate Rainsancht 
12 Cr L J 15 9 I C 148 A defect in the certificate or memo 
randum is cured if the recording Magistrate is examined and 
states that he complied with all the requirements of the section 
Rahmat 30 Cr L J 49 113 I C 65 (fol hhetnan 26 Cr L J 
1074 6 L 58 Pratap 6 L 415 27 Cr L J 514} The mere 
absence of the questions put by tlie Magistrate to the accused 
on the record if the prisoner is not prejudiced in an\ way by 
the omission docs not make a confession illegal Where the 
Magistrate has recorded the confession in English but it is clear 
from his statement that before signing it he explained the a 
portions to the accu«ed it cannot be said that the acci 
prejudiced in any wa\ A<ta<i6 28 Ci L J 341 100 I 

r / 
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see also hheman 6 L 58 The e\idence of the Magistrate that 
he had observ ed all the provisions of S 164 Cr P Code at the 
tune of recording the confession is sufficient to prove that the 
law was complied with Ramat 26 Cr L J 314 3 
In Raghii 23 B 221 the confession of the accused taken at the 
preliminary enquiry by the Magistrate did not bear the mark or 
signature of the accused The Sessions Judge rejected it on that 
ground But the High Court held that the Sessions Judge 
to have taken the evidence of the Kulkaini to whom was deputw 
the duty of asking the accused to put his mark to the record 
and of the Magistrate who examined the accused and 
ascertained whether the accused duly and ^oIu^ta^ly made the 
statement recorded and whj his signature was not taken a^ 
then decided whether or not the statement should be admitted 
S 533 IS intended to appi} to all cases m which the directions 
of law have not been fulij complied with 

As to cases where there is no written record of a confession 
see N 83(q) 

83 (n) S 80 post And under Sec 80 of the Evidence 
Act whenever an} document is produced before any Court put 
porting to be a statement or confession of any prisoner or accused 
person taken m accordance with law and purporting to besignp 
by anj Magistrate or Judge the Court shall presume that the 
document is genuine that anv statement as to the circumstances 
under which it was taken purporting to be made by the person* 
signing It are true and that such evidence statement or con 
fession was dul} taken This formal certificate is all that the 
law m Strictness requires and is pntna facie cMdence of the 
voluntnrv nature of the confession (Woodroffe p 202) 

83 (o) Oral confessions But oral confessions of g 
are to be receued with great caution and the words actuallv 
used b} tile accused ought to be ascertained As observed by 

Parke B in Carle 5 C it P 542 toogreatweightoughtnot to 

be attached to evidence of what a party has been supposed to hav e 
said as it frequentl} happens not only that the witness has 
misunderstood what a partj has said but that b> unintentionallj 
altering a few of the expressions reall} used he gives an effect 
to the statement complete!} at variance with what the part} 
reall} did sa} The Court should not accept merely the con 
elusions at which the witnesses deposing to a confession them 
selves arrived from the answers which the accused gave to tno 
questions put by them Soobjan 10 B L R 333 Itwasalwa}S 
essential that the Court should know as nearl} as possible what 
were the words ised b} the supposed confessors and what were 
the questions and matters in regard to which the} were sain 
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4 \ 4b Where witncs'-es depose to some statements 
as having been made to them b\ the accused the Judge should 
require each and all uf thc«e witnesses, a> nearlj as pos'ible to 
gi'e the precise words alleged to have been u^ed in the first person, 
and should record them in as accurate Englisli equivalent as he 
1 ' able \ W \* ii>Sj la sre al'-o a P R 1SS5 Cr If the 
e'ldence gives the 'uh«tancc though not the actual words used 
hj the accused and if the evidence is reliable it 1*5 sufficient 
But the mere impression conveved to the mind of the witness 
b\ the 'tatemeiit of the accused will not do Vr/r ^ 1 /t 25 Cr 
L J Q14 m I C 530 6 L L J 20S (1924) 5 L 140 (Dist 
Soobjan 10 B L R 332) Hastv confessions made to persons 
having no authoritv to examine, are the weakest and most sus 
picious of all evidence Proof may be too easily procured, 
words are often misreportcd.—whether through ignorance, 
inattention or malice it mattereth not to the defendant, he is 
equallv affected in either case and the> are extremelj liable to 
misconstruction and withal this evidence is not in tlic ordinary 
course of things to be disproved bv that sort by which the proof 
of plain facts mav be and often is confronted How easy is it 
for the hearer to take one word for another, or to take a vvord 
in a sense not intended by the speaker, and for want of an exact 
representation of the tone of voice, emphasis, countenance, eye, 
manner and action of one who made the confession, how almost 
impossible it is to make third persons understand the exact 
state of his mind and meanmg» For these reasons such evidence 
IS received with great distrust and under apprehension of the 
^ong It mav do", IKj//s Cir Ev 120 

83 (p). Extra-judicial confessions. With regard to 
exlra-judiaal confessions the Court should adopt as a matter of 
prudence and practice the view that such confessions standing 
and uncorroborated were insufficient to support conv ictions. 

Evidence Act loaves the matter entirely to the discretion of 
the Court but it "certamlv best accords with the humanity of 
the cimmal law to require some sort of corroborative evidence 
before acting on them, and m each of the English cases usually 
cited in favour of the sufficiency of this evidence, some corrobo¬ 
rating circumstance will be found”. Taylor, 868 cited in W’oodroffe, 
^ 8tli Ed 218 But such confession, if reduced to writing bv 
the prisoner himself or by some one else, and read over to him, 
und clearlv shown to be the spontaneous and voluntarj’ act of the 
■prisoner, is entitled to great cousidention Such confessions 
must bo proved like anv other admission either bv the evndence 
of the person who heard jt made or bv proof of the document 
m which it IS recorded (Cunn p 68) Little, if anv, importune 
s>hould be attached to an cxtra-judicial confession often fou 

/ 
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to bolster up the circumstantial evidence on which a case depends, 
Nazir 9 C W N 474 In Ratnanjtyya 2, M 5 learned 

JuQges remarked, 'The confession before the Village Magistrate 
does not supply the mam defects of the case , and, if it did supply 
them It would not be safe to act upon an unrecorded confession 
of this character, though by law it is admissible " Evidence 
of admission of guilt to villagers may be sufficient to justify 
the conviction of a person accused of murder, but the evidence 
that such a confession has been made must be as closely scrutinised 
as all other evidence which is used to prove a case of murder, 
Taule 30 Cr L J 829 6 O \V N 609 

83 (q) Confession made to a Magistrate but not reduced 
into writing In Maruti Sanlu, 21 Cr L J 65 21 Bom 

L R 1065 54 I C 465 where a confession is made by a prisoner 
to a Magistrate during an investigation, and is not reduced to 
writing Shah J held that the confession cannot be proved by 
oral evidence, as under S 164, Cr P Code it is a matter which is 
required by law to be reduced into writing and therefore onu 
evidence cannot be given m proof of it Hayivard, J held, that 
the oral confession is pnma facte relevant under sections Si 
a6 of the Evidence Act and can be proved by oral testimony. 
followed in TatigedypalU 23 Cr L J wo 45 M 230 42 M L J 
37 See also Feroze Baghel.'N 10 Under Sec 164, Cr P Code 
no distinction can be drawn between a statement made by an 
accused person and a confession made by him and any statement 
made by the accused should have been recorded by the Deputy 

,, If-. ,r - te’s 

hi. 

« 260 

f a 

confession of an accused person made to a Magistrate, except 
the record, if any, made under S 364, Cr P Code 

84 . How much of a confession is to be acted upon- 
When there is no other reliable evidence on the record, a confession 
to be acted upon must be taken in its entirety, unless there i 5 
some intrinsic material m the confession itself, shewing any 
portion of it to be inconsistent or improbable, Kamakka, H 
Cr. L J 142 2 M W N 199 A confession must be taken as a 
whole and considered along with the admitted facts of the case, 
and the accused must be judged by his whole conduct The 
Court IS at liberty to disregard any self-exculpatory statement 
contained in the confessions, which it disbelieves, Babajt, cited 
in Dada 15 B 452 "I know of no authority which enables a 
Court of law m the case of an admission or confession to ignore a 
portion of sich admission or confession and act upon what 
remains of that admission or confession It is settled law that an 
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•admk'ion or confession must be taken and con«idered as a whole 
RA J \^De^an 24 Cr L J 497 72 I C 961 4 Pat L T 
loo \ 1 R (1923) Pit 13 Butiftiicre is other evidence on 
the record then the whole confc sion or an\ portion of it may 
be te ted with reference to such evidence Hasita 0 Cr L J 
^7 53 I C 145 TI jr\am 2S Cr L J 39 99 I C 71 In 
Pifta 39 L h55 th ir lord hips remarked with reference 

confession llie statement may not seem to be very 
credible but it is all the e\ idencc ue have and when the accused s 
own statement is to be relied upon it must be taken as a whole 
and nothing can be read into it which is not found within the four 
Walls of the statement See also Hams 40 A 119 In Jhina 
I^t Unrep cases of tht Bombay H C 438 their Lordships 
* obsened the confession must be taken altogether that it was 
evidence for the prisoner as well as against him and in order to 
the Jury must be satisfi^ not on the statement by 
Itself but on the part of the statement that they believed coupled 
wth other evidence that he did more than was admitted in 
the statement See also Ibtd p 771 But see also PuUn 40 
^ 873 where it was held (following English cases) that after 
the entire statement of a prisoner had been given in evidence, 
any part of it might be contradicted by the prosecution if they 
Chose to do so and then the vvhole tes unony was left open for 
consideration precis ly as m other cases where one part of the 
eviaence contradic ed another Even without such contradiction, 
tt Was not suppo ed that all parts of a confession were entitled 
to equal credit If sufficient ground existed the part that charged 
P'^soner might be believed while that which was in his favour 
rejected Though a confession must be taken as a 
Whole and considered along with the admitted facts of the case, 
the accused being judged by his whole conduct the Court is at 
libepy to disregard any self exculpatory statements m the 
confession which it disbelieves In other words one part of a 
confession may be credited and not another Kamoda ig Cr L J 
706 46 I C 705 Nirbkay 3 O W N 800 98 I C 178 
o« also Gotir i W R Cr 17 Pelkoo 2 W R Cr 42 Sonaoolah, 
25 W R Cr 23 Salamai 4 \V R Cr 17 Beshar 18 W R Cr 
Jamtruddi 29 C 782 Sk Boodhoo 8 \V R Cr 38 Ckokoo 
5 W R 70 Where there is no evidence of an offence except a 
confession the confession must be taken as a whole The court 
cannot select from the only evidence which it is proceedmg to 
act upon in order to find that enme established as a fact at all, 
portions which it rejects as untrue and treat the balance which 
remains as truthful evidence per Walsh J Siirendra 19 Cr L J 
935 lO A L J 478 47 I C 6->9 Where the a'-ci s d makes 

two contradictory statements one amounting to confession 
guilt and the other repudiating his guilt if the one statemen 
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taken ngainst the accused tlie other must also be taken for which 
it IS worth in his favour The Court ought to weigh well the 
relatiie crcdtbilitv of the two statements before it accepts the 
one in preference to the other Soobjan 10 B L R 33 ^ 
mother case where the accused had made two contradictor\ 
statements Glover J remarked But then which of the con 
fessions is to be taken ns true ^ The ordinary rule in dealing 
with confessions IS to take them as a whole and to give the person 
confessmg (supposing there is no other evidence agamst him) 
the beneht of any circumstances that may appear m his favour 
therefrom but this cannot apply to statements which are 
diametncally opposed to each other but onlj vvhere the more 
favourable view is not absolutely inconsistent with the general 
tenor of the confession I see however no difficulty m accept 
ing the second confession as the true one it is proved to have 
been made voluntarily and I can see no possible way of its having 
been influenced by the pohee it is moreover supported by th^ 
very important point of the finding of the ornaments Mitter j 
said I think we ought to accept the statement of the accused 
made on the 8th October and not of the da> previous as the latter 
IS inconsistent witli facts proved bevond doubt Nityo *4 
W R Cr 80 

84 (a) Statements In pleadings \ similar rule prevail 
with reference to statements made by the accused persons 
m then pleadings m Court In Chtdltmdee 3 W R Cr 55 
where there was no other evidence agamst the accused except 
his own admission that the deceased entered his house at midnight 
to have intercourse with his wife and that he (accused) threw a 
dao at the deceased in the dark and the latter was killed and 
the Sessions Judge did not beheve the portion of the statement 
describing the manner m which the weapon was used but thought 
that the accused must have struck the deceased with the weapon 
m his hand it was held that as there was no reliable evidence 
as to the cause of death the admissions must be taken in their 
entuety and taking into consideration tlie grave and sudden 
provocation and the absence of anj intention to kill or the know 
ledge that the act wa 
from the admissions 
In Kisto 7 \\ R C 
evidence of the eye 

confessions made by the accused persons amounted to this that 
the crime was committed by other persons and that anj share 
they had in it was under compulsion it was scarcely necessar> 
to point out that though such a confession contained an important 
admission it was not an admission of guilt and that upon such a 
confession alone no person ought to be convicted In Bisboc 
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23 Cr L J 283 20 A L J 326 Where the accused pleading 

guilt> to a charge of murder said that he killed out of jealousj 
the case was sent back for retrial on the ground that the accused 
may be able to put forward some ground for the application of 
S 304 I P C I abort 26Cr L J 131C 89 1 C 260 23A L J. 
587 See also N 84 

85 Verification of Confession The practice of \erif>nng 
confession made by accused persons by Magistrates whilst the 
accused persons are in police custody has been strongly condemned 
\n Radha 7C W N 220 Rajant 8 C W N 22 In Laltl 3 ^^ 
559 his Lordship remarked For the prosecution it has been 

this case add a value 
ons and may be re 

^ unable to agree On 

the contrar> I feel that these proceedings are open to much of the 
criticism to which they have been subjected Such proceedings 
may be useful in so far at least as evidence may be obtained 
for instance in ascertaining that the prisoner is familiar with 
or wholly ignorant of the localities of which he 1 as spoken or 
furnishing clues to further enquiry But the verifying Magistrate 
must not be allowed to give evidence of statements made by the 
accused in the course of these proceedings and which have not been 
recorded under S 164 Cr P Code per Teunon J in Attttrtiddttt 
45 C 557 For the purposes of verification confined as such 
verification must be to facts already stated m a confession 
recorded in accordance with law the presence of the accused is 
seldom required The presence of the accused naturally leads 
to questioning and to an effort to get out of him incriminating 
statements which under the pressure of circumstances he i® 
compelled to make and as to which it cannot be said that it 
voluntary per Huda J Ibid Verification proceedings held 
in connection with confessions and statements of approvers 
did not add to their value They cannot be regarded as cor 
roboration and are open to criticism in other respects 
Gopal 15 C W N 593 12 Cr L J 286 Verification pro 

ceedings undertaken by a Magistrate in the presence of the 
accused with a view to testing the truth of his confession and 
to obtain evidence either corroborating the confession or indi 
eating its falsity are not wholly illegal Per Teunon J 
Amtntdiitn 45 C 55 22 C N 231 

85 (a) Extract from Bengal Police Regulation—R® 
verification of confession In nearly all gang and other im 
portant cases the evidence of an approver is necessary to pro'® 
the organisation and doings of the gang If an accused person 
confesses and names his accomplices it is the duty of the investigat 
,ing officer at once to produce him before a Magistrate with a mc'V 
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to haMng his confessions recorded and to consult the Superinten¬ 
dent of Police as to whether steps should not be taken to have the 
confessions tenfied The Superintendent, if he considers the 
case of sufficient compleMt> and importance to justifj this 
procedure being adopted will lay the fact before the District 
Magistrate to verify the confession locallj 

The terification should be made with a view to corroboration 
and should begin from the place where the gang assembled and 
started The informer should then be taken along the route, 
followed to the scenes of the different occurrences and the princi¬ 
pal mcidents of each crime and its attendant events should be 
recorded in chronological order according to his dictation The 
note should be in the form of an itinerary and should give all 
information on the points mentioned below which the informer 
is able to give, but care should be taken that he does not sup¬ 
plement lus statement with imaginary or only half remembered 
details 

1 Name father’s name residence, age and personal des- 
cnption of each accused 

2 The route taken by the gang. 

3 The chief incidents dunng the journey of the gang from 
the starting point to the scene of occurrence, t.e , meetings wth 
any one \ isits to anv shop or house for food, oil, light, axes, etc , 
hiring carts or carnages buying ticket at a railway station, 
crossing a ferry, &c 

The arrival of the gang at the scene of occurrence and the 
preliminary arrangements made, lighting torches, sticks, etc 

The commission of the crime rooms entered, doors broken, 
persons tied up or assaulted . boxes broken, property taken, 
etc 

The sliaring of the plunder 

The breaking up of the gang and the homeward route taken. 

Object. The advantage of having a confession xenfied 
consists in the fact that it is therebj made clear that the confes¬ 
sion IS a coherent story which has stood the test of careful 

examination on the spot bj’ an important person.The 

'erification report of the Magistrate is not m itself admissible 
in exulence but it ma^ be Used by the Magistrate to refresh his 
memorj 

Custody. Daring tne local xeiification the Magistrate 
deputed tc x erifj it <ihall be responsible for the safe custody of the 
prKoner and shall haxa sole charge of him, but the latter shalk 
on no account be put in a thana lock-un. No nolice officer ol 
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88 Appears to the Court The important question 
IS on uhom the onus lies If a confession properly recorded 
IS tendered m evidence and it is not retracted bj the accused 
then of course there is no difticalty and the law does not 
require that the confession of an accused person should be corro 
borated before it is acted upon It is for the Court to decide 
whether the confession is to be believed or not Dhant 20 
Cr L J 721 52 I C 8bi See also Skeoprasad 20 Cr L J 562 52 
I C 50 But where such a confession is tendered in evidence 
and the accused alleges improper inducement etc then the 
question an es as to on whom lies the onus of proving the 
existence or non existence of the inducement etc The English 
Law on the point la that if at the trial the defendant object 
that the confession was not voluntary the burden is cast upon 
the prosecutor to prove that it is voluntary Rose 18 Cox 717 
Similarly in Tliowpsot 1893 2 Q B 12 (followed m Ashutosh 
26 C W N 54 23 Cr L J 573) Cave J remarked I prefer 

to put my judgment on the ground that it is the duty of the pro 
secution to prove in case of doubt that the prisoners statement 
was free and voluntary I vvould add that for my part I always 
suspect these confessions vvhich are supposed to be the offspring 
of penitence and remorse and which nevertlieless arc repudiated 
by the prisoner at the trial It is remarkable that it is of very 
rare occurrence for evidence of a confession to be given when the 
prisoner s guilt is otherwise clear and satisfactory but when it 
is not clear and satisfactory the prisoner is not infrequently 
alleged to have been seized with the desire born of penitence and 
remorse to supplement it with a confession a desire which 
vanished as soon as he appears in a Court of Justice cited with 
approval in Karuna 22 C 172 In Warrington (1851) 2 Den 
C C 447n It was held that the Judge will require the prose 
tutor to show affirmatively to his satisfaction that the statement 
was not made under the influence of improper inducement and 
in the case of any doubt subsisting on this head will reject the 
confession (followed in Ashutosh 26 C W N 54 23 Cr L J 

573) Mr \\oodrofle in his learned book on Evidence at p 257 
suggests that Having regard however to the notorious fact 
that confessions are frequently extorted in this country (Kodat 
5 R Cr 6 Behary 7 W R Cr 3 Nitya 24 Cr 80 Dada 

15 B 452 Babulal 6 A 509 Gohardhan 9 A 528) retraction 
might not improperly be held to cast upon the prosecution 
Ahr^TCiVoi'siVevviTrgt'rtai: tlite coiUbssion was'a voiWiIirj one 

The Indian Law as contained m Secs 24 8. 80 is that judicial 
confessions (if properly recorded) are held to be voluntary until 
the contrary is shown Accordmg to Sec 24 a confession^ 
inadmissible only if the Court considers it to have been indue 
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by illegal pressure The section s»»ys it is not to be received tn 
evidence if it appears to the Court *0 have been so induced The 
word appears is important is importing judicial discretion 
It shews that the Court is to decide the preliminary question of 
admissibility on a consideration of evidence and surrounding 
circumstances A\here it so decides the question decided is a 
question of fact Narayan S'* B iii g Bom L R 7^9 
In Basanta 25 B 168 2 Bom L R 761 Fulton J remarKed 
It mav be that this section does not require positive proof 
within the meaning of Sec 3 of improper inducement to justify 
the rejection of a confession The use of the word appears 
indicates it maj be argued a lesser degree of probabilitj than 
would be necessarj if proof had been required A Court might 
perhaps m a particular case fairly hesitate to say that it "as 
proved that the confession had been unlawfully obtained and 
yet might be in a position to saj that such appeared to it to have 
been the case Still although we think that very probably a 
confession may be rejected on well grounded conjecture there 
must be something before the Court on which such conjecture 
can rest It does not seem possible to say that mere subsequent 
retraction of 1 confession which has been duly recorded and cer 
tified by a Magistrate is enough in all cases to make it appear 
to have been unlawfully induced To require as the criterion 
of admissibility affirmative proof that a duly recorded and 
certified confession was free and voluntary would not in onr 
opinion be consistent with the terms of Sec '•z and 24 of the 
Evidence Act See al<o Bahanl ii Bom H C R 
Pane} Ran ^9 C \\ N 300 

Having regard to the wording of Sec 24 and also to the pre 
sumption attaching to certain recorded confessions arising und r 


contained in S •’4 and that under the latter section a well 
grounded conjecture reasonablv based upon circumstances dis 
clo&cd in the evidence is sufficient to exclude the confession 
because it would be idle to expect the accused to prove the m 
ductment threat or promise for in most such cases such prcoi 
cannot be available Fancitkari 29 C W N 300 Unless it 
appears from the evidence adduced by the prosecution or from 
the circumstances of the case that it is not voluntary the onu« 
IS on the accused to shew that it has been obtained by any nr> 
proper means In the absence of evidence it is not to be pre 
sumed that 1 statement objected to on the ground of its having 
been induced by illegal pressure is inadmissible and a prisoner 
alleging that a confession was undulv extorted should offer som & 
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proof of his statements to the Court Baliani n Bom H C R 
137 Bhairon 3 A 338 Dada B 452 Kabih 22 C W N 
S09 19 Cr L J 9^9 This section does not require positi\e 
proof Anything ranging from the barest suspicion on the one 
hand and absolute certuntj on the other mi\ be sufficient If 
prima facte a confession is false inconsistent or absurd that 
maj suggest that it is not aoluntarj Sk Shaft 31 Cr L J 
661 Nag The conclusion cannot be reached on surmise or 
conjecture Pratap 27 Cr L J 514 93 I C 97S The inference 
ma\ be sugge-ited b\ the confession itself or bj the evidence of 
the prosecution or b\ the evidence idduced bv the accused per‘on 
or b\ the surrounding circumstances which the Court is always 
bound to take into consideration Buddhoo 20 Cr L f 383 
\ I R i9->b Lah 676 As m practice it is impossible for the 
accused to adduce evidence of this nature the Courts are bound 
to form their view from a consideration of all the surrounding 
circumstances Paiijal 51 Cr L J 775 123 I C 20- (Sind) A 
Magistrate recording a conlession must satisfv him elf that it 
VMS being made voluntarily not onlv from the deeJantjon of 
the accused but from an attentive observation of his demeanour 
(Calcutta High Court Circular Order No 3 of 24th March 1880), 
and als) by all means m his power including the eyamination of 
the bodies of the accused (Circular of Bombay Higli Court Bom 
Ctov t Gazette 1900 Part i p 919) and the Magistrate should 
also ascertain how long the accused was m police custody before 
recording liis confesMon Anravrtw 25 B 343 and if there is no 
record of that fact it u the duty of the Sessions Judge before 
Inidmg the conftssion rcleymt under Sec 24 to send for the 
Magistrate and satisfy himself on that point {Ibid} The follow¬ 
ing art some of the cases on thi« point 

\\ here a Magistrate vaarned the accused persons before they 
made their siattmcnts not to c\pect anv adv antage or di^adv an 
tage therefrom held confe-sion after such warning v^as inadmis 
siblc / asora 3 Cr I j 324 26 A \\ N 73 In order to 

ensure the \ oluntariniss of a confession the questioning of the 
accused before Ik makes the confession forms a factor the im 
portance of which can SLidom Ic overestimated The Magistrate 
must question the accused with a vkw to discovering whether 
tic pneoner confesses soIuntiriK and the questioning must 
hv in pnrMiancc of i real endeavour to find out the object of it 
the rKjuin ment not b«.tn{* satisfied bv putting a few formal 
questions Pauchco ri *52 C fi? 20 C \^ N 300 26 Cr L J 

Th itj" 4 Cr 1 J 10*' Jazjthtn 13 C \\ N 86 Kadir 
'' Bom I R oao fttibidhau is Cr L J 623 Ra‘-lo 18 

f- J 721 Hi t it isnr*n».i.t irv tlpt tin Magi tratc shoulp 
make an enquiry as to the motive of tiu accused in makinf* 
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confession pi 154 fe Jj -lajl filliV’IH 3 Fell 1 J liSiHf 
[5917) Pane! COW! 01* j \ i ^ t c. a 7fi 

A confession nlotle after ’ ^ n_ 

tb the accused tb the effect 
Say would be ev^idence agal 
the truth tvas held to be in 

to be an inducement to confess Uneer lO C 773 Svnen <1^ 
magistrate put the follouirig question to the ddeu^ea Ita|^peJii^s 
that \ou ha^e committed murder and Absconded b\ e^apfn^ 
from custody "iou ha\e now eome uhat do \ou say ’ The 
statement made uas excluded a': it was held td be elicited."by 
imprboer questions rn Ptsan ^\elr 8-^2 ^^he^ a con 

fessipn wafe made two hours after arrest and retmeted’on .fhe 
first day of the trial the Court said A confession so made Knd 
fetracted must always be open to suspicion and I rejieat that 
Ifeel considcrabl ThSmpsoh 

L R 2 Q B 12 f that lot 

my part I alwa\ sup^hsed 

to be the offspiring of penitence and remorse and which ne'erthe 
less are repiidiated by the prisoner at the trial 2^ C 164 Ih 
24 W R Cr 55 the confessions of women retracted on the da' of 
commitment were treated as having been made in the hdpe that 
they would be made witnesses Where the spohidneitV ahw 
voluntary nature of a confession IS impugned a Court of App^af 
ts not precluded from enquiring into the nature of a confession 
simply because there was certificate attached at its foot A 
3 Iagistrate before recording a confession had the following 
conversation with the iccused —Do you know who I am 
Any statement you make Will be of your o^vn free will "iouare 
under no compulsion Adld there was no compliance either with 
the letter ~ '' 

When It a 
solitary c 
to him t 
father m 

confession was pressed upon him by the District Magistrate as a 
nieani ofj^paVmg himself and his relatives from threatened pain? 
and penalt es that his father was illegally arrested and detained 
xn hajut for a long tin^e without cliarge that he then made con 
feision which was recorded without legal precautions and m the 
Immed ate presence of an officer who was the head of the police 
ind was officially and per<pnally interested in tl e case ana who 
put mcripimating quesnons to the accused in^ l^elpedin amph 
'* ted as 

copfesr 
There 
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\s no ttarrant or justification fortheintenventioh 6f a third party 
as the questioner directlj or indirectly of a confessing prisoner 
Jogjihcin 13 C U N $6i A c9nfesi>ion made bv a prisoner who is 
Bent before a Magistr. ■ t 1 > 

little frpm a 
confession, was retra 

uncorroborated , a conviction could not be sustained (Ibid) 
\Vbere a confession «as made after custodj for several davs and 
protracted consultation, betvvpen the accused and the investi*- 
gating and other police ofljcers and vvas subsequently retracted ^ 
held that the confession was made under circumstances which 


t “ ‘ * -* <■ ' - C 643, Narayiin, 25 

I cowrt 52 C 67 For 

■c shortly after police 

c A 509, Mahabif, 18 

A JO, A^irayUH 35 D i4J, it \V R 6 ,iGostha, Ij 

AV R 68 , If flair 25 W R 25,, ^agfl/Sfl?«irt, 21C 642!, Maltjan, 
CC \V N 3S0, Radhe 7 C. \V N 220, Awir,17 C W N 457, 
’Kashvidth S Bom H C Rep 126 A confession by an accused 
person made after iie has for a considerable time fin police 
* ' acted ouglit not to be accepted 

21 Cr L J 277 54 I C 881 


is muuuceu uiiure a Mjaisiiait at la -iu a m 101 me uui- 
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{^8 (a). Duty of Court. In considering the question whe¬ 
ther a confession IS admissible ornota Judge is not confined 
ground for the confessions as contained in the retraction , and the 
fact that the accused puts forward some particular ground for hoia 

mg that the evidence is inadmissible, would not relieve theCour 

of Its duty to look into all the circumstances m order to 
whether it is admissible or not Again, if the Judge is perfectly 
satisfied as to the truth of a conf_ssion, but doubts its voluntary 
character, he is bound to exclude it under the Jaw, though «ucn 
rejection amounts to excluding truth from a Court of Justice, bu 
that cannot be helped To decide the relevanrv of a confession 
under this sectum the Court will have to perform a three folO 
function VIS to determine the sufficiency of the inducemen , 
threat or promise as affording certain grounds, to clothe itsc 

v\ ith the mentality of the accused tosce whether the groundswoui 

appear to the accused reasonable for a supposition that is men 
tioned in thi section lastlv. it will have to judge as a 
the confession appears to have been caustd m constquencc or 
inducement threat or promise PtiuchcouTt zg C W N 
It IS the dutv of the Court when considering a retracted conm** 
Sion to consider tint it is voluntanlv made before it is admittc 
in ev tdence If upon weighing ill the circumstances, the prisoner 
denial and the probabilities it appears to the Judge that tiie con 
fcvsion has been improperly induced, no matter hovv true it mi> 
be he IS bound to exclude it Bha^t 8 Bom L R 697 


88(b). Confessions recorded by a Presidency Magistrate* 
S 164, Cr P Code, expresslv refers to a record made bv a Prcsi* 
denev Afagistrate of a confession made to him m the course of an 
investigation under that chapter or at anv time afterwards before 
the commencement of the trial So where 1 confession was 
recorded by 1 Presidency Magistrate incourseof a police inve^r- 
gation whicli was neither an investigation m a non cogni'-obw 
case '* ’ 


S igo, Cr P. Code, as contemplated by S 156. Cr P Coue 
V Inch are the two sections m Chapter XIV of tni 
Criminal Procedure Code applicable to the police m the tow 
of Calcutta , it was held that Sec 164 was not applicable 
Confession , and such confession came before the Court witfiou 
any presumptive force of its own and its admissibihtv must nc 
judged as that of anv other piece of cv idcncc adduced m the 
I'.ichcoKrt, 29 C W N 300 $zC O7 26 Cr I I 7^2 ^ 
also I?«wi;u7/7i, 50 B III 27 Cr E J 4 hi> 03 I C f>0o 20 Born 
I R III Wlicro a confession was made bv vn accused beto 
a Presidency Magistrate at his residence m Calcutta in the cotir'- 
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of an m\cstigation made h\ the Calcutta Police at the request of 
the Burdwan Police and the confc<i«;ion Mas not recoided in the 
form prescribed for the Alagistrate s guidance in recording con 
fessions and the onh warning gnen to the accused bj the Magi* 
trate was that he asked him whether he was willing to make a 
toluntart confession and such confcs«ion might be used a'^ainst 
him without informing him that he was a Aligistrate nnd w thout 
putting to the accused questions to enable him to find out w hether 
the confession was a voluntary one or not and the confission was 
taken in a narrative form held although the investigation under 
Chap \I\ was being held b\ the Burdwan Police the accused s 
arrest in Calcutta and hiN production before the Magistrate m 
Calcutta must be considered as something done in the course of 
and n t apart from the investigation which was beino held 
in Burdwan and the officer of the Calcutta Police merelv lent his 
services to the Burdwan Police who were holdinc the in\c tigation 
The Magistrate was therefore bound to record the confession 
str ctlv in compliance with th provisions jaid down in S if4 
Cr P Code and the RuU and Cucwlar Ordcis of the High Court 
Though he might have given the warning required bv first part of 
Cl 3 of S 164 he had done nothing he was bound to do under tlie 
latter part of that section nor was there such enquirj in the case 
as was neces arv for the Magistrate to make m order to enable 
the High Court to form an opinion as to whether tlic confession 
was a voluntart one or not Ganb 30 C W \ 454 

89 A confession made in consequence of a length} 
cross examination will be inadmissible In Knighf (igoj) 
20 C \ 711 Channel J remarked Tht difficultv I feel here is 
whctl er I ought to admit evidence of what 1 man has ?aid at the 
end of a long interview during winch he has been pressed The 
questioning w a continued for a v cr\ long period the man a denials 
were not accepted and the impression conveved to the 

prisoner s mind maj wiljhave been thib— \ ou will have to tell 
me that >ou did this thing because I shall not let vou go until 
}ou do «o II IS certainh cannot be said to be making a state 
ment voluntarih ^omUtsted iqCox if Hawkins J remark 
ed No one has anv right to put questions to the pn one for 
the purpose of entrapping him into makin^. an admis ion In 
this cas the prisoner who was charged with 1 game was broug! t 


ment wjs elicited bv a question does not make it irrelevant a-« a 
confes ion under Sec 1(4 Cr P Code or under ‘'eC CO of i 
Ev idcncc Act though such question mav I e material on the q ' 
tion of volnntaruies IJinnira a? C s(}, / 
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90 Value of jef^acted confessiout There Is no -absolute 
xule of law Jjiat a retracted confession most be corroboraf^d in 
material particulars bv independent eticlence before it can bi 
acted up9n As a matte? of prudence it maj be unsafe to treat 
o^J;9r\\ise than uith suspicion pnd caution A retrhcted confession 
considering the fac^ that confessions ah: frequently evtortcd m 
fhi^ co^ntrv and the circumstances Of each case should be taken 
inl;o copsiderat}pn before Coming to a corrclusion as to ifhether a 
jetraetpd confession can be acted upon Where confession is 
fCt/apted It IS the (dutj of the Court that is called to act "upon it 
®^iPPcj^Uy in a case of murder to eUquirfe into all the matenal 
points apd surrounding circumstances and satisfy Itself that the 
opnfessjAn cannot but be true Ditrgaya\ s^Bom L R 44i<' The 
use to be made of such confessions is a matter of prudence rather 
ihan of law Ghafya 19 B 728 B} addn 19 Cr L J 8bi 4b 
I C, roo5 C/i«/m 13 P L R 107 In some of the earlier dect 
fions of the Afadraa and Allahabad High Courts it uas laid doim 
thaf ^ retracted confession rpust be corroborated in material 
particulars by independent Corroborative evidence Ranp ^o M 
29 a Bharmopa 12 123 Mahiria 18 A 78 In Bdbttlal 0 

All 509 Straight J femarfeed that a confession if subsequently 
r-etracted is as an item of judicial proof unless corroborated by 
strong ind independent evidence positively worthless But 
these decisions have bean modified in later cases In T®* 

eld that it does not 
by an accused per 
ittle or no evidence 
e confession is to be 
n IS in such case a 

matter to be decided b> the Court according to the circumstances 
of each particular case and if the Court is of opinion that such n 
confession iS true it is bound to act as far as the person making 
it is concerned upon such belief Befiar\ 22 Cr L J 293 bo 
I C 7S9 8 P L J 98 Ma/uttud 25 Cr L J 374 8r I C 62 
!r6 S L R 67 So m Raman 21 M 83 their Lordships held that 
it coulcj not be laid do vn as an absolute rule of law that a con 
Tession made and subsequentl> retracted by a prisoner could 
n6t be accepted as evidence of his guilt without independent 
•corroborative evidence A Jurj should be asked with reference 
to such confessions not vihether thej viere corroborated by inde 
pendent evidence but whether having regard to the circum 
stances under uhich thev were made and retracted and all cir 
cumstances connected nitb them it «as more probable that the 
original confession or the retracted statements uere true The 
Calcutta High Court m Bhuttan i** R Cr 49 laid down that 
the properlj attested confession of a prisoner before a Magistrate 
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was suffitJient for his conflchon without corrohoratnc 


^ w itiu ^ IV ci; ig (Wfiere^ prisoners confess m 


1 ^uuj; an^^acyeptp^ cqnfes^pn ,^s there 


SelictTi 22 Cr i- . 
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^ that 


later 
•it Wa: 


Ins tetracte 
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,3 joHcnv^d ^ang}(.-Lf 
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5L6r<^ships, jicifr (hat, A pc^tiv^ttpn |bvcd JfpoR ti^n 
rohorated confession was t^ot fead, u thp snrroupding i 


ajicpir 

, ...— ,,--- --cirpnmsr 

tanccs pointed to th^ coni<;««ion haaing been the optcorne of^a 
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character 
LflUl 38 
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open to « 
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Vaji^ rg 
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dent test] 

A confc" uiwi u pul piopeijj letorueu aau me oeiails ot 
which conflict with the cMdence for the prosucution and which 
-is retracted op -*he first possible occasion is of no value 
as CMdence Jlarphul 25 Cr L 3 5 ® 75 I 

(1923) AIR (L) 425 It 15 the uniiersal 
of this Court not to' replj dr act on a confession 
been retracted tiniest after consideration of the 
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in the case the Court is in the position to come to the unhesitating 
conclusion that the confession is true Per Das J m Delian 
Cr L J 497 4 Pat L T 186 72 I C 961 AIR (1923) 

Pat 13 

\ confession b\ an accused person made after he has been 
for a considerable time m police custody and subsequently re 
tracted ought not to be accepted without corroboration Rttsnateh 
31 Cr L J 177 54 I C C 8S1 Experience and common sense 
show that in the absence of corroboration in material particulars 
it IS not safe to con\ict on a confession unless fiom the peculiar 
circumstances in which it was made and judging from the reasons 
alleged or apparent of the retraction there remains a certainty 
that the confession notwithstanding its having been resiled from 
IS genuine Jaaan 15 Cr L J 626 25 I C 634 30 P R 19^4 

Cr '’64 P L R 1914 (followed in Jaual 19 Cr L J 275 44 

I C 179 19 P W R 1918 Cr 70 P L R 1918) Pala 29 

Cr L J •’67 107 1 C 614 A retracted confession IS not inadmis 

sible in e'ldence it should be left to the Jury to decide what 
value to be attached to it as against the maKer Abdul SeUm 26 

C N 680 It cannot be laid down as an inflexible rule that a 

confession made and subsequently retracted by a prisoner cannot 
be accepted as evidence of his guilt wnthout independent cor 
roborative evidence The weight to be given to such n confession 
must depend on the circumstances under which the confession 
was originally given and the circumstances under which it was 
retracted including the reasons given bv the prisoner for its re 
traction It is unsafe for a Court to rely on and act on a con 
fession which has been retracted unless after a consideration of 
the whole of the evidence in the case the Court is in a position 
to come to the unhesitating conclusion that the confession is 
true that is to sat usually unless the confession is corroborated 
bv credible independent evidence Biscs^ar 26 C \\ N loro 
24 Cr L J 145 A retracted confession may be used as ev) 
dcnce not onl\ against the person making it but also as against 
persons tried jointly with him The weight to be attached to 
such a confession depends on the circumstances of each case 
Pratap 27 Cr L J 514 93 I C 978 6 L 415 As a matter 

of practice Courts decline to convict iccus>ed persons on retracted 
confessions unless those confessions are matenalh corroborated 
but thi is a rule of prudence and not of law and where a Court 
is satisfied that the confessions are true an accused can be pro 
peril convicted on the basis of such confes 10ns Debcitdra 28 
Cr L J 497 loi I C S81 S P L T 566 AIR 192I 
I at -’57 

A retracted confession is siifRcicnt for the conviction of tl c 
person making the confession even though certain parts arc 



S 24 ] EXTRACTED CONFESSION 143 

found to be untrue \au.(tb 30 Cr L J 967 6 O W N 545 

AIR ig-'g Oudh 3S1 It ma^ be mentioned here that in 
this case the learned Judge found that the confession had been 
corroborated b\ the finding of a blood stained rag 

A retracted confession is admissible but should ha\e no 
weight attached to it unless either corroborated in a material 
particular or unless the tribunal comes to the conclusion that 
the statement as a whole is a truthful statement In either of 
these cases the retracted statement maj be gnen full weight. 
Shea A dram 30 Cr L J 716 8 Pat 262 to P L T 22S 

A retracted confession must be corroborated by indepen 
dent evidence in material details before a conviction maj be 
made to rest on it whether against the person who made it or 
against the co accu«ed Mtran 30 Cr L J 640 30 P L R 

377 

The VIeight to be given to a retracted confession must depend 
upon the circumstances under which it was made and retracted 
including the reasons given bv the prisoner for its retraction 
Deposition of an approver whose pardon has been forfeited 
having Itself being retracted cannot afford any corroboration 
of a retracted confession Sk Shaft 31 Cr L J 661 124 I C 

459 (Nag) 

If the reasons given by an accused person for having made a 
confession which he subsequently withdrew are on the face of 
them false that confession may be acted upon as it stands and 
without any further corroboration Inrt kesata 53 M 160 
It cannot be laid down as a matter of law that an accused 
person cannot be convicted on a confession made and subse 
quentlj retracted without independent corroborative evidence 
huiub 57 C 488 

Caused by inducement, threat or promise A 
confession is inadmissible if it appears to the Court to hive been 
caused b\ inducement etc But the inducement must be held bv 
a person in luthontv {see post) and Sec 24 leaves it entirely to 
the Court to form its own opinions as to whether the inducement 
threat or promise was sufficient to lead the prisoner to suppose 
that he would derive some benefit or avoid some evil of a tern 
poral nature by confessing Aatro^i 9 Bom H C R 358 It 
IS immaterial whether the confession is made to a person other 
than the one who lias held out the inducement threat or pro 
mi«e Ibid and whether It IS made immediatclv after the induce 
ment was held out or some time after is a confession is mad 
missible so long as the imjwc sion caused bv the inducement is not 
removed In I uchoo 5 N \\ P 86 the Head Constable told 
the prisoner tbit no hum would come to her if she confessei^ 
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and the pnsoner confessedl before the committing Magistrate 
and repeated befqre the iSe^onstJudge. TheDeariied ^Judges 
remarXed^ 'Clearly the cpnftssion bdfoieIthe"'MagiStrate'i'fta^ 
irrelevant • 


360 User, 10 C 
IS imtriatMdl ltd a 

M^fes^iori flbtam^d bj /tujdtfo ilnfludnc« is 
CtrjP' Qodp lays^do^xn that no police otScer or peraon'^h authdml 
sjiajl oficr, qr make pr catwedo be dffered or makoanV sudh'IhdQp^ 

rpeptn threat ornproipiae idlhe oiddOtenieTittmv^dllno’f 
pres^edi.^^'^^’rBayi boiimpled front the conductnof (hi^pii’sorf m 
authority t' ' ' ' ■ ' 

of the case 

ittfflttent if . ’ 

krlowiedge^ . , ' 

(ib'Afessions . ' 

mise br threat to one prisouer wiu not e\cJuuc a 
by another who was'me'enf ihd hiafd the irtducemenC-, 

4 Cox' 54” ‘ .. •» "'sd 

often be true b ■ 

instance, not h^ 

bj maltreatment m ' . 

tyitness for the Cro 

528 1 [As to other 

Panchkan 29 C W N. 30a 1 A confession dUe I0 fear'of injoiJj 
toiaccusf” ~ r . 
of being 
siblci Ai 

417 - /i ' f t 1 

. Svj.,, . i - ' I 1. ’..r IJJ... 

said "I 
that if I 

t^ke pffi yn^me • Held that tins itscii pas, noi.,*uuii''i-i‘'' ►“ 
rcpder.the confession in3dmissiblq.r It ^s not enqugh for the 
accused to entertain a hope which mej turn out^ito- be an laic* 


n uu« TO leai i'* 

)DliCei or dufe td hop^ 

b} police is fhadmiS 

- J '225” , 
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hope that m consequence of his gi\ing certain information he 
would be reuarded by the Go\ernment It must be proved 
that the hope was directly inspired by some one who had autho 
ntj to make the promise SamtutfJtn 32 C W N 616 

^\he^e a confession has not been caused by an inducement 
or promise held out bj one m authonty, it does not become 
inadmissible m evidence simply because there was a race for 
pardon m the case and the confession was made with a hope to 
get pardon Rahmal 30 Cr L J 49 113 I C 65 

91(a) Inducement—effect of—lasts how long If a 
person is told by a person m authority that he will be pardoned 
if he giv es a true account of the matter that is a continumg offer 
and It continues until it is accepted by a confession which com 
plates the bargain unless some circumstances intervene which 
show that the inducement no longer operates and that the person 
making the econfession has no longer any hope of gaming any 
thing from the authority by making a confession Fateh 26 
Cr L J 937 861 C too I R 6 A 89 AIR 1925 A O06 
Where a Panchayet gave an inducement to the accused that he 
would be let off if he disclosed everything and the confession is 
made as the result of such assurance such a confe'^sion would be 
inadmissible and the improper influence used by the Panchayet 
continued to the time of the recording of the confession by the 
Klagistrate and such confession was also inadmissible Oantsh 50 
C 127 See also Luchoo 5 N \V P 86 (N iib) A person 
accused of murder made a confession to some Zemindars who 
induced him to do $0 by a promise to save him from the consequen 
ces of his cume He was then made over to the police and 
he subsequently made a confession before a Magistrate held 
that there being nothing whatever to show that the impression 
caused by the Zemindars had been fully removed the confesion 
is inadmissible Dabud iz Cr L J iiq 4 S L R 209 g 
I C 718 See notes under S 28 post Where a confession made 
to a person m authority is followed by a confession to a Magistrate 
and there is reason to suppose that the confession to the person 
in authority vias made under mducement or threat the confes 
Sion to tlic Magistrate cannot be safely acted upon unless it is 
shown that the impression m-*de upon the mmd of the accused 
had been rntirclv removed therefrom before he made the sub 
sequent confession hti’ija 30 Cr I J 675 116 I C 770 8 

T^aa 2^0 \ 1 "R 1929 Vat 275 

91(b) Lvidcnce of an approver and confession obtain 
«d by ail inducenvent No analogv exists between a 
confi s«ion obtained from an acemsed b\ inducement and the 
evidence of an ipprover Thi latter decs not become inadmis 
<il)le beciu e it !-• shewn that some inducement was offered to 
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the approver to give evidence Ismail 26 Cr L J 1115 
I C 283 AIR 1925 Nag 337 (Pol !^obtn 8 C 5^° 

C L R 369) See also Asghar A 260 Hanmanla I B 
610 The provisions of Sec 339 (2) Cr P Code remove the 
•operation of Sec 24 Evidence Act Cuitna 22 Cr L J 6’’ 59 
I C 324 22 Bom L R 1247 (Shah J dissenting) 

91(c) Confession improperly induced If it appears 
that the confession has been improperlj induced then 
the Court is bound to exclude it no matter how true it mav be 
Bhagt 8 Bom L R 697 Panckcoun 29 C V\ N 300 5^ 

C 67 26 Cr L J 783 (N 88 B) 

92 Having reference to the charge against the 
accused person In Hteks 10 B L R App i it was laid down 
that a confession under threat made for purpose other than to 
extort confession was imdmissible But this ruling has been 
doubted in subsequent case« In order to evchide a confession 
the inducement whether it assumes the shape of a promise or 
threat or a mere advice must relate to the charge and be such 
as IS calculated to influence the prisoner s mind w ith respect 
to hts escape from the charge It is not necessarj that at the 
time when the inducement is held out the charge against the 
accused parson should have been actuallj made A promise 
of some morelj collateral bentfit or boon as for instance, t® 
give the person some spirits or to strike off his handcuffs or 
to let him see his vvife or perhaps (when she is a female) to 
abstain from an examination of her person will not be deemed 
such an inducement as vvill authorise the rejection of a con 
fession made in consequence An inducement held out to a 
prisoner with reference to one charge will generillv not exclude 
a consequent confession which relates to another unless the two 
offences are so blended together as to constitute m realitj but 
one transacticn (Ta>lor 879—880) The inducement which 
need not be expressed but maj be implied from the conduct 
of the person in authority the declarations of the prisoner or 
the circiimstuices of the case (Phip 251) must reasonably 
impl> that the prisoner s position with reference to the charge 
or the offence will be rendered better cr worse according as he 
does or does not confess {[Ibid) as for instance by crnfession 
he will not be sent to jail that nothing will happen to her 
tha.t h_ wdl be pardoned Xavrop q Bom H C R 3^8 
Lxicho 5 N \V P 86 Asghar 2A 2fo See iWi R im Dirapa 
3 B 12 Ramihan i W R Cr 24 Diskoo 9 W R Cr 10 
Jagat 22 C 50 Where the accus"d persons made confessions 
of guilt before ihcir caste Panebavet who threatened tlicm 
with excommunication for life if thev would not confess and 
as a result thev confer od held that Sic 24 could not be pleaded 
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against the admi^sibilitN of these confessions for the matter 
before the Pancha\et was whether or not the prisoners had bj 
their acts disqualified (hemselies from further social intercourse 
with the rest of the brotherhood so the threat inducement or 
promi«e made had no reference to the charge against the accused 
persons but related to a caste proceeding \lohon 4 A 46 
The inducement must in the opinion of the Court be sufficient 
and the advantage to be gam^ or the evil to be avoided must 
be of a temporal nature A confession will be received although 
induced bj spmtual exhortations %vhether of clerg>Tnen or 
anv other person (Ta\}or p S7Q) For example such exhorta 
tions as Be sure to tell the truth Court 7 C & P 486 You 
had better as good boys tell the truth Rene L R l CCR 
362 if you have committed a fault do not add to it by saying 
what is untrue Jams L R i C C R 96 will not invalidate 
a confession 

92(a) Reference to a different charge An inducement 
held out with reference to one charge will not exclude a confes 
Sion of another offence of which the defendant was not sus¬ 
pected at the timo of such inducement But where a threat 
was held out that if tlie defendant did not tell he would be given 
in charge without the charge being stated though subsequent!} 
It was stated and thereupon a confession was made it was held 
to be inadmissible Luckhurst 6 Cox 243 1853 Roscoe 

Cr El 43 S^e also N 92 

93 Person In autliorifj Vo definition or illustration 
i> giicn of the expression person m authontj It is an 
expression well known to English lawyers on questions of this 
nature and although the English decisions on the subject can 
scarecK be regarded as authorities thev mav still «crve as 
valuable guides The test would seem to be hid the 

pf'r^on authority to interfere with the matter and anv con 
corn or interest in it would appear to !)C held sufficient to ^i\e 
authoritv as m U arnngham 2 Den C C 447 (1S57) where 
Parke B held that the wife of one of the prosecutors and con 
corned in the management of their business was a person in 
authoritj and wc find the rule so laid down in Archibold s 
Criminal Practice Nairojt 9 Bom II C R 358 A too res 
tricted meaning should not be placed on the words Naztr g 
C \V N 47^ Tlic words include any one having autlioritj 
o\cr the prisoner in connection vMth the prosecution as for 
instance, the prosecutor the master or mi«tre s of the pn oner 
the relations Sunth ig Cr L J iSg 43 I C 605— the test 
being has the person authontv to mterfert in the matter, and 
anj concern or interest m it sufficient to gue him that autl 
ntv , (See aNo AshiitosJi 23 Cr I J 573 65 I C 51 
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C L J 53) and neighbours of the master and prosecutor, the 
chairman of the company which is prosecuting him, the con¬ 
stable or other officer having him m hiS custody, a searcher 01 
female prisoners who had no other duties or authorities in 
gaol a Magistrate or the like And the inducement need not 
be actually offered by the person in authority It is sufficiwt 
if it was held out by somebody else m his presence and he by his 
silence sanctioned it (Taylor 873 75) Also it is sufficient if it 
IS offered with his sanction by somebody else And it will not 
make any difference that it is offered to somebody on the pri¬ 
soner s behalf and not to him personally Cunn Ev p 07* 
A confession made to, but not induced by, a person in autho¬ 
rity is admissible while conversely a confession induced by, 
though not made to such a person will be rejected, Blachhurn, 
6 Cox 333 Phip 251 A confession made under inducement 
by a person sent by a Sub Inspector is a confession made under 
an inducement proceeding from a person in authority and is, 
therefore irrelevant, Bulaqutn, 9 Lab 671 29 Cr L J 

X019 AIR 1938 Lah 476 A confession made by an accused 
before the Panchayet uho only told the accused to speak the 
truth IS admissible Jasha ii C W N 904 So, a confession 
to a Superintendent of Excise who is a person in authority is 
admissible if there is no inducement, Rukum, Alt 22 C W N 
451 19 Cr L J 524 liie following persons have been held 

to be persons in authority —A travelling auditor in a Railway 
Company, Navrojt, 9 Bom H C R 358 a police patel, Raw®* 
3 B 12 a police constable, Mt Luchoo 5 N W P 86 , a Magis¬ 
trate, Asghur, 2 A 260 Uzer, 10 C 775 , a village Magistrate 
’ ""landraya, 

• irity and 

he came 

•• • , ^ C 127. 

President of a Panchayet actively assisting the police m the 
mvtjstigation of the crime Kunja 8 Pal 289 30 Cr L J 675 

«:oarcalI persons engaged in the arrest detention, examination or 
prosecution of the accused, or persons acting in the presence 
ind uithout the dissent of such persons (Phip 250) A master 
rr mistress of the accused is a person in autho-ity, if the 
offence Ins been committed against the person or property of 
either, 3/oorc, (1S52) z Den 626, othenvise not So confession 
of a female servant charged with concealing the birth of her 
child made in answer to the inducement of her mistress, was 
held to be admissible {Ibtd) A confession by a sepoy to the 
Medical Officer of his regiment who told him that it would be 
for his (accused’s) benefit if he told the trutli as to how he came 
by the wounds was held to be admissible as the Alcdical Officer 
was not a person in authority m respect of any proceedings which 
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might be contemplated or taken against the accused, Mohammed, 
8 Bom L R 507 4 Cr L J 49 The following have been held 

to be persons m authonty —Zatldar Mutsaddt 12 Cr L J 
554 12 I C 642 321 P L R 1911 57 P W R 1911 ((Cr) 

an Inamkhor 30 Cr L J 375 30 P L R 269 a Ztladar ser¬ 

ving under a big estate is a person of great importance in the 
villages uhich belong to the estate and je a person in authont). 
Tattle 30 Cr L J 829 6 O W N 309, headman of a village, 
Nga Kya 15 Cr L J 681 26 I C 129 8 Bur L T 39 8 
L B R 94, Lambardar Mohammed, Yar, 4 L L J 225 
AIR (1922) Lah 263 25 Cr L J 939 Panchayetdars are 

practically private detectives helping the police in finding out 
criminals and are not persons in authority, Fermand, 4 Bom 
L R 785 Mult~mavandt, 25 Cr L J 269 A pleader's clerk 
H not a person m authontj, Ram Avadh, 26 Cz L J 1154 88 
I C 514 2 0 W N 398 12 0 L J 495 A neighbour 
who IS neither a panchayel nor a lambardar, nor a pradhan or a 
village Matahar and who does not exercise any influence or 
authont} in the village cannot be considered to be a person m 
authority and the mere fact that the accused considered him to 

' ’ cement 

Rissible, 
onorar} 
on IS a 

ptrouii in auuiutuv ueotnant 20 i. j 49/ iui I C 


94 Suffiefeot to give the accused grounds. As the 
admission or rejection of a confession rests wholly in the dis¬ 
cretion of the Judge, it is difficult to lay down particular rules 
a pnort for the government of that discretion , and the more 
so, because much must necessarily depend on the age, expenence, 
intelligence and character of the pnsoner, and on the circum 
stances under which the confession was made Language suffi 
cient to overcome the mind of one may have no effect upon that 
of another, a consideration which maj serv e to reconcile some 
contradictor} decisions when the pnncipal facts appear similar 
m the reports but the lesser circumstances, though ver> often 
material m such preliminary enquines, arc omitted (Ta>lor 
884) The principle has been stated thus "It does not turn 
upon what may have been the precise words used but in each 
case whatever (he words used may be, it is for the Judge to 
consider, before he admits or rejects the c\^dence, whether the 
words used were such as to convey to the mind of the person 
addressed an intimation that it will be better for him to confess 
that he committed the crime or worse for him if he does not," 
earner, z C &. K 920 A confession made under a promise of 
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pardon is madmissibli Radhanaih 8 W R Cr 53 Ss^hur 2 
A 2Cu But a confession made after the ii'sc of language itn 
portinc caution sucfi as WTiit jnii <«i\ uill bo u«:cd as evidence 
against vou will bi idmissibk Hie use of the words Jou 
had better till tiu truth has been held to import a threat or 
promi c I ~efr 10 t 775 \atrojt 9 Horn If C R 30S The 
following words md (\prissions have bttn held to be state 
moots holding out ihri it ml indticoniont ^ on had better 
pa\ tht mone\ tl in go to jiil ?kairo;i f) Rom II C R 
358 tell me wlial rcalh ha[ptnctl and I will take steps to get 
a on off Hama 3 Rem 12 if von confess to tht Magi trate 
\oii will git off liamithnn 1 M R Cr 24 I will get veu 
released if \oii spiak the iriitli D/urtim S \\ R Cr 13 
Difianath ^5 B 1083 he wciild 11 let off if he disclosed evirv 
thing (lOnesh 50 C 127 (But See /eati 37 I C S14) 

I nicss \ou give mt a mort satisfaclorv account I will take 
vou belort a Magistrate ikompson i Ici 291 if jouwill 
not tell all vou know about if of coiirsi we can do nothing 
Patndge 7 C vN R 551 the watch Ins been found and if 
vou do not tell me who vour partner was I will commit vou 
to prison Parrail 4 C A. I* 570 M i cf no use /or vou to 
dcn> it for there are tic man and the bo^ who will swear thev 
saw vou d ) It Mills 0 C 5. 1* 146 vou liad better split and 

not suffer ftr all of them Thomas 6 C (N P 353 if jou do 
not tell mo >ou ma> gst \our>elf into trouble and it will be the 
worse for vou CoU} 10 Cox 536 it will depend on jour 
statement whether vou are charged cr not l»ger 135 C C C 
Sess Pap 505 1 vou tell me where my goods arc 1 wall be 

favourable to >ou Cass l Lea C C 293 I onlv want my 
monej and if you give me that >ou ma\ go to the devil Jones 
R R 1*52 Where the accused was called after midnight b> a 
village Punch who was assisting tJie police and was told that 
one of his associates had disclosed the truth and that he had 
better say what he knew and the accused then wept and made 
a confession held the confession was inadmissible Kunja 
30 Cr L J 670 8 Pat 2S9 

But the advantage to be gained must be temporal not 
spiritual and any reference to a reward or punishment in the 
next world does not affect the admissibility Where the pn 
soner made a confession after the master s daughter had told 
her Don t run jour soul into more sin tell the truth hdd the 
confession admissible Sleetnan Dears 249 So words which 
do not import threat or promise such as I must know more 
about It Will not invalidate a confession Reason 12 Cox 228 
So also the following statements will not invalidate a confession 
— Answer truthfully so that if jou have committed a fault 
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jou ina\ not add to it bj stating what is untrue lake care 
we know more than \ou think Jams (1867) i L R C C 
96 Haic \ou seen m\ rings ^ Be a good gid and tell the 
tnitli Stanton (ion) 0 Cr App 19*^ A mereh moral e\ 
hortation to tell the truth w m no waa objectionable Akhiles 
uan 4 Pa 646 26 Cr I J 1441 

Sec. 25 No confebsion made to a pohee- 
C nfessio 1 ma Ic to officer’, shall be proa ed as against 
L^rro\eT'’'^'^" * ^ person accused of anj offence 

NOTES 


‘3 ^ )»/ecsio« 

90 Police Officer 

qh(<i) Excise Officer 

97 Confessions to police not aidencc 

qS Comphinis I ^dice ind fir\t nif iniii n l\ iiciised 
per ;js 

99 S/in// be pro cd i^atnsl a person aaitsi i 
99(n) IT hen admissible 

100 Dislinction bct,ceen Ss 25 c 26 

101 4 cfmissioKS to police officers . 
ioi{rt) Useful test 

11"* Forinil accusttion and custod\ not i ercssar\ 

I 3 Confession in bad livelihood case 


‘J 5 


Confession 
means as in 
It IS proposed 
ban 1) Pom 
do net amouiii 
nature lo tht. 


The word confession 


tins 


section 
which 
rrjJo- 
w hich 

L 10 cuiiicssiuiib s >1 11 lue ] uuuig of sig 

r«co\cr\ list b\ the accused is cMdencc that the 
house searched belonged to him this would be an incriminating 
statement 0/ (he nature of a confession and would not be admis¬ 
sible against liim Behart ’S Cr I J 3'»3 100 I C 707 8 

Lali 32 f, 


96 Poluni QCR/zAi: TUr* twcp- Pobiyi afficec shaulil be 
ri id not in its strict technical sense but according to its more 
comprelicnsni and popular meining A confession foaDcputt 
Commis lonir of Police who recened and attested the statement 

* in l pper Hurim in ert who is not 1 Ma^utrato see S 4 ( 3 ) (c) ^ 
the Uutnia I.a\\s Ut 1839 {13 of 18Js) Mut Lode ^ 



152 


ruh INDIAN KVIDLNXi: ACT. 1 S 72 


[ S 25. 


m his cipicits .I'i .1 Magistrate and J I' «as hold inadmissible, 
Hurribolc i C -207 The term apjdtes to cNer> Police Officer 
and IS not rcstricUd to oflficcrs of the regular police force. Sale- 

miiidin 26C 560 It also includes pohccoMcirs of a nativcstate, 

Nagla 22 B 235 Shafi 49 R 642 The follouing persons ha'c 
been held to bi police oflicers —Police constable, Macdonald, 
10 B L R Ap 2 Pitamh/tr, 2 Bom 61 Police hcad-consttble, 
Aft I uchoo 5 N \\ P 86, Daroga, Ptincham, 4 A 198; Sub- 
Inspector of Thant Htran i C L R 21 , Police-Inspector, 
Pagaree 19 W R Cr 51 Adu ir C 635. Police Sepo}', 22 B 
235 Police Patel liluma, 10 B 595 \'illage ChowKidar, Idta, 
3 C W N 637 Salemuddtn, 26 C 569. but not in the Punjab, 
Khuda xQCr L J 32 42 P R 1917 Cr 43 I C Sj Asjllage 
Munsifl in Madras is not a police officer Sowa, 7 M 287; nor 
does the keeper of a jatl in a Native State who is not a police 
officer become so because his subordinates the warders of the 
jail, are members of the police force Tatya, 20 Bom, 7951 
It is not necessarj whether such ofRcer be the officer investigating 
the case. Utran, i C L R 3i A koiwar m the Central Pronnees 
IS not a police officer StiAhuana. 76 I C. 291 , Bhaguai, 2t 
Cr I J 568 57 I C 88 A police officer m a foreign territory’ 

IS a police officer Mhablt 26 Cr L J 9S4 

96 (a). Excise OfRcer. An excise officer is not a police 
officer, and a confession made to him is admissible, Ah Foong, 
22 C W N 834 28 C t J 105 20 Cr L J 24 (fol m Bndhu, 
28 Cr I J 162 99 I C 394 AIR ig2-; SinJ Hi, Tdh‘ 

bhat, 25 Cr L J 1223 82 I C 151 i8 S L R 73 ) Sea abo 

Harbhanjan 54 C 601 31 C \V N 667 

But when the Legislature has dehberately conferred upon 
these officers substantially all the powers of a police officer (as 
has been done by the Bombay Abkan Amendment Act. igrz) 

they are police officers Nannoo 51 B 78 28 Cr L f 122 

28 Bom L R Iig6 AIR 1927 B 4 overruling Raphael, 
28 Bom L R 674 The principle of this ruling has been extended 
to statements made to excise peons who. under Sec i 5 of ^be 
Opium Act. would have the power to detain search, seize and 
arrest any person whom he had reason to believe to be guiltj of 
any offence against the Opium Act or any other such Jaw State¬ 
ments made by persons accused of an offence under the Abkan or 
Opium Act to excise peons who are engaged at the time in the 
investigation of the offence under the orders of an Abkan Inspector 
are madmissible, Dinshau, Cr L J 783* 31 Bom L R 4- 
\Vhere statements had been obtained from accused by excise 
officers after they had taken the accused to Excise Barracks, and 
while they were in custody, theV, 1 e, the statements cannot be 
taken to be v olunt.'irv statements and thev should not hav e been 
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made exhibits in the cast Batasi 53 C 706 An Excise 
Officer appointed under the Burma Excise Act of 1917 is not a 
police officer Vaung 31 Cr L J 303 7 R 771 (I enkala 

It Cr L J 77 overruled) 

97 Confessions to Police not evidence Lnder this 
-section a confession made to a Police Officer is inadmissible m 
etidence except so far as is protided by Sec 27 It is mimate 
rial whether such Police Officer be the officer investigating the 
case —the fact that such person is a Polite Officer invalidates a 
confession Htran i C L R 21 The special provisions in 
Secs 23 & 26 being unambiguous are not cut down bj Sec 8 of 
the Evidence Act Stc 8 /ante) so fat is it admits a statement 
as included in the word conduct must be read in connection 
With sections 25 & 26 and cannot admit a statement as evidence 
which would be shut out bv those sections Vana 14 B 260 A 
confession made to a Pohci Officer in the presence and hearing 
of a pn'ate per«on is not to be considered as made to the latter 
and IS therefort excluded bv this section Pancham ^ \ ig8 A 
confession to a Police Officer even though made m tlie presence 
•of a Magistrate is inadmissible Doniar 12 M R Cr 82 the pro 
Visions of this section arc unqualified and it is therefore im 
Tiiaterial whether the confessing part> was at the time of making 
the confession accused or not or whether he was in Police custody 
or not and whether the confession was made to a Police Officer 
m the presence 0/ a Magistrate or not {Uoodroffie P 263) A 
statement made bv an accused person while m Police custody 
cannot be used in evidence tgamst him if it is an admission of 
a criminating circumstance Jaiecharan 19 B 363 Pandan 
!^ath t B 34 Hadha 7 C \\ K 220 \fatheus 10 C 1022 A 
confes«ion made to a Police Officer under anv circumstance is 
not admissible in evidence agamst him and that Sec 26 is not 
intended to quahf} the plain meaning of Sec 25 but means 
that no confession made bv a prisoner m custody to an} person 
other tlnn a police officer shall be admissible unless made in the 
presence of a Magistrate Hurrtbole i C 207 WTiere a Police 
officer prior to arrest examined and recorded the statement 
<if an accused person held such statement cannot be regarded 
except as a con/ession Jadai 27 C 295 But the cxidenco ol 
a Police officer who ovcrheird a prisoners statement made to 
another person in another room and in ignorance of the Police 
man N vicinitj and uninfluenced bv it is admissible Sageena 
7 M R Cr 56 The mere fact that the accused in making the 
statement intended it to be self exculpatory is insufficient If 
the statement contains an admission of an incriminating 
<ircumsnnce on which the prosecution relies it is a con 
fession and must 1 ^ excluded from evidence The real te^ 
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i«; ulut is thi effect of the (vidcnct. Uajt 46 B 961 25 

Bom I K 214 '•4 Cr I J v67 75 I C 70 \ I R 

Bom 65 In 1 (n<t under ‘see 9 of (he Opium 

\rt two {dIicl scrgnnts iccompinied tiu J \cisc Officer and 
isstst cl liini in rnding tin haiis<. nul irrcsting the "ippellant 
riu\ \v r in tlie lious» hut wirt not in i room m which the 
ippillint m id( certain slitinuiits to tlie Even Ofliccr Md 
the ipptll int w IS to be ngirdtel is li jng been in police ciistodt 
Fbrahim 31 C \\ N 694 I*' tr I J hno 39 I C 977 

If an incrimimting stitemint is in-ide to i police ifficer it 1 
in ulnussihh in «\idcnee The nuro fict tint tlii. iccii«cd sub<c 
<pt nth "1% hi fore the Migistrati 1 told tin Police officer 
so ind so (gn inp the con\ er*ntion th it t< ok plTCi) without also 
odding and tint is trm does nil rendir the sfitcment admis 
sible l»i 49 li 642 27 Bom 1 I? 1034 26 Cr I J 

147'' s<) I t 1046 \ I li i9»‘> Bom 529 If the putting 

of sigmtUK to till senrcli list b\ tit icciisid is ividencc that 
the hill < searclud belonged to him this would he an incrinu 
ntting stitemint of the naturi of 1 confession md would not U 
admissible against him Bthan b I ah 28 Cr I J 3 ^^ 

In i trial in respect of an offence iiiulcr Sec 39^ I P C the m 
aestig ting police officer was illowid to depose that one of the 
accused pointed out the route taken b\ him and Jiis comrades 
in going to the place where the ilitgcd dacoitv was conimittedr 
and also the place where thc\ dnided the boe>t> and where thej 
had first met Held these wen confessional statements and 
were inadmissible ibdul 26 Cr I j 606 \ I R T 9'’5 Cal 

887 

98 Complaints to Police and First Information by 
accused persons If a person while in custode as an accused 
gives information to the police as complainant m another case 
his statement as $uch informant cannot be used as evidence 

against him at his trial 'iloher 21 C 392 A report to the Police 

which amounts to a confession is not admissible in evidence 
against the person who makes it Stkander 20 Cr L J 80 3 ° 

P R 1918 Cr 48 I r 882 A first report is generally 
valuable corroborative evidence of the testimony of the person 
who makes it but where it is made by one of the accused and 
not bv a witness it is not admissible in evidence at all and con 
sfitutes no corroboration either of the case against himself or ot 
t.bat 3g3m^t 3JDV oSbpf -jrr-jisrd 29 fj L J 31JI -f 

P R 1918 Cr But an admission made by an accused person 

to a police officer before arrest is admissible Dabee 6 C 53 ° 
following Macdonald jo B L R App 2 See also Mohattune 
N 81 Where a first information of murdci was lodged witn 
the police by the accused himself and m it he stated 
other (hings that he had committed the offence it was nel 
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that tiie first information was not admis‘;ible in its entiiety but 
■=0 much of it as contained a narrative of events prior to the 
occurrence and the portion which led to the di«cover> of mati 
na! evidence was admissible in evidence but the per>on affected 
b} the portion of the statement admitted in evidence might 
demand tint the wliole statement should be admitted and con 
sidered in its entiretv Laltt 40 C 167 22 Cr L J 562 62 

I C 37'' 23 C W N 7^8 As to infoTuation leading to di« 

coverv see notes under Sec 27 After a light in which death was 
caused several accused drove certain cattle belonging to the 
deceased to the pound Two of them made a statement to the 
‘^ub Inspector of Police that thev were in the tight and that the 
deceastd hul interfered with the sci2iire of the cattle held tint 
the stTtenient was onlv explanatorv of the circumstances under 
whicli the cattle had been seized and was m the nature of a com 
plaint against the deceased and was admissible m evidence 
Jalal 25 Cr L J 8ir io'»3 A I R fl) ’32 81 I C 347 

99 Shall be proved against a person accused The 
question whether a confession made t<» a polire officer was 
admissible against person^ other than the maker was rued m 
!\ilkan{a 33 M 247 In that ctsc the confessing parties were 
made appiovers and examined as prosecution witnesses and 
their statements before the police were sought to be put in for 
corroborating their statements as witnesses Held (Sankaran 
Nair J dissenting) that as the approvers were not accused the 
Court was not precluded b> Sec 25 from admitting evidence of 
the statement as evidence of a fact which went to show that the 
testimony 0/ the approver at the trial was true On a reference 
to the I ull Bench in 35 M 307 held (bv the niajoritj of the 
Judges) the statements of the approvers to the police inspector 
were inadmissible bv reason of the provisions of Sec 25 of the 
Evidence Act 

99(a) When admissible But lhi-» section docs not pro 
dude one accused person from proving a confession made to 
a police officer b> another accused person tried jointlj with him 
Such a confession is not to be received or treated as evidence 
against the person making it but simpiv as evidence on behalf 
of the otlicr Ptlatnber 2 Bom 6i San Pau 13 Cr L J 463 5 

Bnr L T 92 Also though a confession bj a person to a police 
officer mav not be admissible against him to establish liis offence, 
it mav be used against him for other purpo‘=cs e g for an inquirv 
under Sec 523 or 517 Cr P Code Statements made bv him 
to tiic pohcL as to ownersliip of propertv arc admissiUe against 
him Tnbholitn q Bom 131 Such a confession mav also be 
u«ed for the purpose of arnvine at a conclusion whether a sub 
eeqiient judrial confession sliould be belnvcd or not, Giihb 
25 Cr I J 5 6 I I J 54 
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100 Distinction between Secs 25 & 26 In Btibulal 
6 All 509 Malimood J pointed out tlic distinction between 
thesp t«o sections Ihese t«o sections la> do^vn two clear 
and definite rules In Sec 25 the criterion for excluding the 
confession is tlit answer to the qucstion^to whom ivas the 
confession made ^ If the answer js that it was made to a pol ce 
officer the hw sa>s that such confession shall be absolutel> 
excluded from evidence because the person to whom it was made 
IS not to be relied on for proving such n confession and he u 
moreover suspected of employing coercion to obtain confessions 
On the other Innd the entenon adopted in Sec 26 for excluding 
confession is the answer to the question—under what circutn 
stances was the confession made ^ If the answer is that it was 
made whilst the accused was m the custodv of a police officer 
the law lays down that such confession shall be excluded from 
evidence unless it was made in the immediite presence of a 
^lagistrate 

lOJ Admission to poilce officer An admission to a 
pohceofficer if it does not amount to a confession ma> be provett 
against an accused person Afacdonald 10 B L R Ap 2 Daboe 
6 C 530 \tohtmmad Ebrahttn 5 Bom L R 312 As 
tmction between an admission and a confession sie 
No 81 (cases discussed) WTicre information had ilread> been 
lodged at the Police Station that A B and C had a fight with 
another and after felling him down they had run awaj with tnft 
body and later on A appeared at the station and gave informs 
tion that there was a quarrel between A B and C and another 
and that the latter was I>ing injured m a field at the trial 01 
A B and C for murder held that the statement of A was 
admissible m evidence against him as A had not been m f^*^^ 
charged with an> offence and was not in Police ciistodj when 
he made the statement as an admission under S 18 
Kumar rg Cr L J 913 g P I T 449 AIR 

Pat 473 

101 (a) Useful Test An useful test as to the admissibi 
lity of statements before the Police is to ascertain the purpose 
to which they are put bv the prosecution If the prosecution 
rely upon the statement of the accused to the Police as being 
true then they maj and probably in man^ cases will be found 
to atuotiwt to cowfessvotvs If oa the other hawd the 'statements 
c' ’ ’ *• ' *■ uth but because 

c in such cases 

I the accused is 

and that as the defence is untrue this is a circumstance tending 
to prove the guilt of the accused Kangal 41 C 601 I 5 
L J 713 Statements to Police which are not confessions are 
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admissible as evidence Ganpati, I2 Cr L J 6o 6 N L R 
i8o SIC iiSi In this connection iee also 5 Cr L J 434 
6 C 530, 37 C 467, 10 B L R Ap 2 5 Bom L R 312 

Statements by accused persons which are relied upon as 
being false and not as confessions are admissible, Ravihtt, 23 Cr 
L J 193 20 4 L J 17S AIR 1922 A 24 65 I C 849 
See also 26 Cr L J 897 . Haztr, ii Cr L J 96 51 I C 315 
II C L J 301 14 C \V N 493 N 135 a 

102. Formal accusation and custody not necessary 
To invalidate a confession to a Police Officer it is not at all neces 
sary that the party should be formally accused at the time of 
making the confession, or that he should be in Police custodj, 
Htran I C L R 2i See also N 86a The test which is to be 
applied in deciding whether this section applied, is the position 
of the person at the time when it is proposed to prove the ad 
mission, not his position at the tune when he is alleged to ha\e 
made it A confession therefore made to a Police Officer by a 
person when he is not accused of any offence is inadmissible m 
evidence against him when lie is accused of an offence San Pan 
13 Cr L J 465 15 I C 305 3 Bur L T 92 See also Smith 

19 Cr L J igo N 86a bee N 105 

103 Confession In a bad livelihood case A person 
who is being tned under Scv 109 or xio, Cr P Code is not being 
tned for any offence, Dedar. 2 C 384, Skastt, 8 C 331 So 
It seems 1 confession made to a Police officer b\ such a person 
will be admissible m evidence against him Dtiadhu, 5 Cr L “J 
434 3 N L R 51 

Sec. 26 . No confession made by any person 
whilst he is in the custody of a 

police-officer, unless it be made in 

cused while mcustody fi 1 x r nr • 

of police not to be the immediate presence of a Magis- 
proved acainst him tiatc, shall be proved as against 
such person 

'Explanation —In this section, “Magistrate*’ does 
not include the head of a village discharging magis¬ 
terial functions in the Presidency of Fort St George 
or m Burma or elsewhere, unless such headman 
IS a Magistrate exercising the pouers of a Magistrate 
under the Code of Criminal Procedure, 1S82 ' 

• Thw CxpUnatiott was added to S 2<l by the Indian Evidence \ct 
(1672) Amendment Act 1811 (1 of 1S9IJ S 3 Ocnl Acts Vol I\ 

’ Srf now the Code of Criminal rroccdure 1S9S (Act 5 of ISH), Cenl,^ 
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104 Scope </ the Stclton 

II-f Police Cii^toh 

106 111 the presence of ii Magistrate 

104 Scope of the section Stc 25 cscludcs confession to 
1 police officer without limitation or qualification This section 
excludes confessions made b> persons in police ciistodj to anj 0^ 
else while the person making it is in a position to be influenced 
by a police officer unless the \oluntary nature of the confession 
is secured bj its being made in the immediate presence of a 
Magistrate m which case the confessing person has an oppor 
tunitj of making a statement uncontrolled bj any fear of the 
police Hiran i C L I? 21 S 25 applies to all confessions to 
police officers This section applies to confessions to an> person 
other than a police officer made by persons whiUt in. police 
custody The law is imperative in excluding what comes from 
an accused person m the custodv of the police if it menmmates 
him Mathews 10 C loa"* Sec 2O is not intended to qualify Sec 

25 but means that no confession made b\ a prisoner in custodj 
to anv person other than a Police officer shall be admissible 
unless made in the presence of a Magistrate Manhole i 
207 A statement made upon questions put bj the pobce 
and recorded by the Magistrate i» no better than a statem^t 
to the police Bhairab 2 C \V N 732 the mere standing bj 
of the Magistrate when the confession is being made to the pol cc 
IS not sufficient Domiin 12 \V R Cr 82 

See the obser\ations of Mahmood J {cited ante) in Babitlal 

6 A 509 A comparison of these two sections (Secs "5 &■ '’6) 
leaves no doubt that confessions to a Police Officer even though 
made in the presence of a Magistrate would be wholly madmis 
sible for the simple reason that the savmg clause contained in Sec 

26 does not exist in Sec "5 Ibid 

This section does not deal with all confessions made to third 
persons but only with such confessions made by persons whilst 
in police custodj and m the immediate presence of a Magistrate 
Confession made to third persons whilst the party is not in Police 
custody IS not dealt with by this section as there can be no 
objection to their admissibility under Sec 21 Where therefore 
a woman who was not in the custody of the Police at the time 
made a confession to a village Munsiff whom the Court held not 
to be a police officer ivithm the meaning of S '’5 it was held that 
the confession co ild not be excluded under tins section Sa»ia 

7 M -.87 



S.26.1 


POLICE CUSTODY 


159 


105. Police Custodj It is not necessan that there sJjouJd 
be a fomul accusation anti arrest Hiran r C L R 21 See 
X 86 a In Jagriip ^ All 646 Straight, J used the expression 
"Mrtualh in custod\ of the Police' In Choda, 3 M H 
H C R 318 the Court made the following remarks, fhe Ses¬ 
sions Judge considers that it (confession) was admissible, because, 
at the time of making it, the prisoner was not in the custodj of 
the police It rather appears to us. from the endence that at 
the time at which it was made, the police had armed, and after 
their armal it can scarcely be supposed, that their custodj of 
the prisoner had not commenced ” Where the accused after 
having made a confession to a chowkidar at her house was taken 
apparenth not under format arrest to a Zamindar, where she 
made a furthtr confession it was held ttiat she was practicallj’ 
in the charge of the chowkidar from the time she was taken out of 
her house till she was made over to the cuslodv of the Jlagistiate, 
Keta, 20 C W N CLXX-\ In hamalui 10 B 595 two of the 
appellants were among those blub who had been collected on 
suspicion The police patel himself accused them of complicity 
in the offence held, that thej were in police custody In 
Lester 20 B 163 the prisoner under arrest on a charge of 
murder was taken in a convejance from the place where the 
alleged offence was committed to another place, and a friend 
drove with her in the tonga, and a mounted police-man rode in 
front In course of the journey the policeman went to a neighbour¬ 
ing village to procure a fresh horse, and during his absence the 
accused made certam statements to the friend with reference to 


1)1 me 1 oiicciiiaii uit attustu was siiu m tusiouj, aiiu iiu, ques¬ 
tions were disallowed But the custody of the keeper of jail m 
a Nativ e State who is not a Pchce Officer, does not become that 
of a Polici officer, merelj’ because his subordinates are officers 
of the police force of that State, and a statement made to such 
jailor IS admissible, Tatya, 20 B 795 Where a prisoner made 
a confession to a doctor to whom he was sent for private ex¬ 
amination in custody of a police officer and whilst the policeman 
was waiting outside, the accused made a confession to tlie doctor, 
held, the confession was inadmisstbk as the accused was in 
police custodj, 42 Bom 1 ig Bom L R 683* 

i8 Cr L J gbi • 4 Bom Cr 135 The accused, a po->t master, 
who hid been in police lock-up for three davs was brought out 
teniponrih and vvas takin to the house of the Siipennttndent 
of Post oHict's The accused mide 1 co^fe■^^lon before thaf 
officer and was .(gain brought bvck to the lockup — held, tfs 
confi"-ion was imdmivibh as then had been no bmch ofAl 
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police custody bv the temporary separation of Sub Inspector 
Sheoram 29Cr L J 386 loL L J 174 As soon as an accused 
or suspected person comes into the hands of 1 police officer he 
js m the absence of clear and unmistakable evidence to the 
contrary no longer at hbertx and is therefore in custodv wthin 
the meaning of Secs 25 S- 26 Maung 25 Cr L J 381 77 I ^ 

429 I R 609 {1924) AIR (R) 173 Where the accused 

is not arrested or under supervision and is merelj being invited 
to explain certain circumstances it would be going further than 
the section warrants to exclude the statement that he makes 
on the ground that he is deemed to be in police custody 'Mahamf^ 
26 Cr L J 609 95 I C 833 16 S L R 143 See N 86 a 

106 In the presence of a Magistrate The word 
Magistrate means any Magistrate and not merely the Magis 
trate having jurisdiction Vahala 7 Bom H C R 56 The word 
Police Officer and Afagistrate include police officers and 
Magistrates of Native States as well as those of British India 
Suniar 12 A 595 Nagla 22 Bom 235 Snlam 19 Cr E J 
72 43 I C III 14 N I R 192 Gobtndct 33 Cr L J 673 69 
I C 257 i7 N L R 118 A confession made to a Magistrate 
in a Native State is admissible in evidence m a trial m British 
India if It IS taken m accordance with the provisions of the 
Cnmmal Procedure Code Badan 2 P R 1909 7 P W R I 9°9 
A confession made to the Magistrate himself is admissible ev^ 
though the party making it was in police custody Ntltnadhab 
15 C 595 But before a Magistrate records the confession of a 
person m Police custody he should enquire as to how 
long that person was in such custody And if there be no 
record of that fact the Sessions Judge before holding the con 
fession to be relevant should send for the Magistrate and satisfv 
himself on that pomt Harayan 25 B 543 The mere standing 
by of the Magistrate when the confession is being made to the 
police IS not sufficient to make the confession admissible Dotnan 
12 W R Cr 82 When a confession which was taken by ^ 
Magistrate in jail and the police officer was m the next room 
was subsequently retracted it was held that such a confession 
should not be acted upon without very good corroboration 
Sk Sohali II C L J 273 A confession made before a Pre 
sidency Magistrate during J olice investigation is admissible m 
evidence under this section Ntlmadhab 15 C 505 But a 
confession made to a Deputy Commissioner of Police who is also 
a Magistrate and a Justice of the Peace is inadmissible in e\ jdence 
Hurnbole i C 207 For the purpose of this section a Coroner 
shall be deemed to be a Magistrate S 7 Act \ of 18S1 See 
Ramnalh 27 Cr L J 466 93 I C 690 Sec N 340 As soon 

as an ac used person whose confession is being recorded informs 
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the Magistrate that he is making the confession under inducement. 
It becomes useless to record the confession, as such confe'^sion, 
if recorded is inadmissible in evidence It makes no difference 
whether there was actually any inducement or not Dinmath, 
22 Cr L J 31S 45 B 1086 23 Bom L R 336 60 I C 1006 

Where two persons made inconsistent reports about a 
murder to a Sub Inspector and the latter took the parties to an 
Honorarv ’'lagistrato and the Magistrate look one of the parties 
aside and the partv confessed to him having committed the 
murder held that an extrajudicial confession to a Magistrate 
IS not a matter required b\ law to be reduced to writing and that 
an oral confession of an accused person not being open to e\ 
ception under Sec'' 24 25 tV zb is as an admission bv an accused 
person a relevant fact and admissible under Sec 21 and the 
confession can be proved b\ the evidence of the Magistrate 
Feroie 11 P R 1918 Cr lo Cr f J 651 Shete 2i P R 
1S81 Cr . Bulei 52 P R 18*17 Cr (dist I trati q M 

224 2 iVeir 125 Manoo 4C 6916 4 C L R 137 on the 
ground th it in tho't cdsc«Itht 'fagistraies purporting to act under 
S 164 Cr P C did not follow its provisicns and that there was 
nothing in these rulings in support of the proposition that in order 
to make the confession admissible it must be recorded) In 
Baqhel 31 Cr L J 269 AIR 1929 T ah 794 the accused at 
the test identification in jail made an incriminating stitemint 
toihe Magistrate to tht effect that at the time of the commission 
of the crime he was wearing 1 particular shop This statement 
was illowed to be proved as an oral confession of tlie accused 
But See N <^3 (q) Rtpeating bi fort 1 Magistrate a confession 
made to poiict see Anandrao 49 B 643 N 97 

Sec. 27 . Provided that, when nny fact is 
,, ^ , deposed to as discovered in conse- 

formation revived qucncc 01 information received from 
^ person accused of any offence, 
m the custodv of a police officer, so 
much of such information, whether it amounts to a 
confession or not, as relates distinctlv to the fact 
thereby dit-covered, may be pr&ved 

NOTES, 

107 Provided 

107 (a). Slaietuenl by persons not accused nor in custody 

107 (6) Stalemcnl improperly induced ^ 
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108 Fact 

109. Dtscoiery. 

109 {a) Joint Statement or action leading to dtscoiery 

no In consequence of tnformation. 

111 From a person accused of any offence, in the custody 
of a Police-officer 

112 5 o much of the information as relates directly to the fac 
thereby discovered 

112 (n) Test. Recent cases. 

113 Facts discovered through inadmissible confessions. 

114 S 24 S 30 

115 S 27 6- S 162 Cr P Code 

107 . Provided. This proviso ha\mg been enacted m a 
separate section the question has arisen as to the extent of its 
operation with reference to the preceding sections, tt: , Secs 
24 25 & 36 The English Law on the subject is contained w 
the following passage of Taylor on Evidence, Sec 903 —"wheB 
in consequence of information obtained from the prisoner in an 
improper manner, the property stolen or the instrument of the 
crime or the body of the person murdered or any other material 
fact has been discovered proof is admissible that such di5CO\ery 
was made conformably with the information so obtained The 
prisoner’s statement as tc his knowledge of tlie place where the 
property or other article is to be found being confirmed by the 
finding, IS shewn to be true and not to have been fabricated m 
consequence of any inducement It is therefore, competent 
to prove that the prisoner stated that the thing would be found 
by searching a particular place and that it was accordingl} so 
found but it would not be competent to enquire whether he 
confessed that he concealed it there Lord Eldon has laid 
down the rule somewhat more strictly saying in Harvej's ca'e, 
that where the knowledge of anvfact was obtained from a prisoner, 
under such a promise as excluded the confession from being 
given in evidence, he should direct an acquittal, unless the fact 
proved would itself have been sufficient to warrant a con¬ 
viction, without any confession leading to it But the sounder 
doctrine seems to be that so much of the confession as relates 
distinctly to the lacts discovered by it maybe given in evidenx.'fc^ 
as this part at least of the statement cannot have been false ' 

In some cases it has been held under the corresponding 
sections of the old Act that this section is not a proviso to Sec 
24, Dhtirtm Dull 8 W R Cr 13 , Bishun. 8 W R Cr 10 
See also Mustt Luchoo, 5 N W P 86 In Babulal, 6 A. 5°9 
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Mahmood J held folloumg his own decision in Kuarpala 
AWN (1882) p 182 that this section is not a proviso to Secs 
24 & 25 but the majority of the Judges held that See 27 is not 
•only a proviso to Sec 26 but also to Sec 25 and that therefore 
so much of the information given by the accused to the police 
officer whether amounting to confession or not as related dis 
tinctl> to the facts thereby discovered might be proved This 
IS the accepted view of all the High Courts See also Pancham 
4 A 193 Jara Hnsji ii Bom H C R 242 Ram 3 B 12 

Adit II C 635 Kamalta 10 B 595 Nana 14 J3 260 
Pagaree 19 \\ R Cr 51 Pela 4 W R Cr 19 And a logical 
sequel of the argument which rendered S 25 subject to S 27 is 
to render S 24 similarly subject to that section Babulal 6 A 
p 530 See Also Ra»i 3B 12 Anttruddin 45 C 557 22 C W N 
213 igCr L J 305 27C L J 148 Misn 31 A 59’ Bulaqut 
9 Lah 671 29 Cr L J 1019 But See the judgment of Ilort 

Williams J in Bhajoo 34 C \\ N 106 

107(a) Staternent by persons not accused nor in custo¬ 
dy But It has been held that this section only qualifies the 25th 
section when the accused person is in the custody of the police 
therefore confessions to police officers by persons who are accused 
but not in custodv hla filau 7CrLJ82 4LBR 116 
Or are in custody but not accu^ or arc neither 'iccused nor m 
custody are not within the scope of this section even if there 
IS discovery Babulal 6 A 509 513 533 534 per Afihmood 
and Oldfield JJ \V hen a person who had wounded his wife vv ent 
to the police station 'mmcdiatelj and stated to a police officer 
that he wont to a certa n room where lus wife was sitting and 
wounded her and in consequence of tins information the Sub 
Inspector was able to discover the corpse of tl e woman in tint 
room held tint the statement was not admissible in evidence 
under S •’7 at the trial in as much ns the person v\ho made it 
was ncitliLf an accused person nor in the custodv of a police 
officer whin he made the statement Deonandan 7 Pnt 411 29 

Cr L J 700 9P L J 533 A I R 1928 Pit 466 See N iii 
107(b) Statement improperly induced This section should 
be strictly construed and npplied ns it qualifies the imperative 
rules contnined in Secs 24—26 Pinch vn 4 A 198 Adu ii 
C 635 The result of this section bung mnde n proviso to See 
24 IS tint nlthough 1 confession which is obtnined bv improper 
induccmtnt is gentrnlly inndmiSMbk vet if any fnct is deposed 
to ns di covered in consequence of such confcssicn so much 
then of ns reJites distinctly to the fnct thereby discovered mav 
be prove 1 under this «cction Visri 31 A 502 S '’7 1? 
qualifud bv the provisions of S 24 nnd wlicre the statem^* 
to the police leading to the di«coverv of propertv is mndc^ 
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timt wlun tl)c dcaiscd wis under tlic jnflutnee of promise of a 
per‘^on m autlioritv to sim lum from punishintnt the ^statement 
must be excluded Smo/a/ 26 Cr I J 840 86 I C 664 21 
L W 199 A I K 1925 Mad 574 See to tlie same effect 
Bishoo 9 W R Cr lO Lttcltoo 5 N M P 86 But See N 107 

108 Fact Wliate\cr bt the nature of tlie fact disco\ere <1 
that fact must in all cases be itself relevant to the case SalaWr 
19 Cr L J 79 14 N L K 192 43 I C lit , and the connec 

tion bttucLn it and the statement made must have been such 
that the statement constituted the information through whi^ 
the discovery was made m order to render the statement ad 
missible }ora Hasji 5 B H C R 242 The following remarks 
in Choda 3 Rom H C R 318 are verv pertinent It «cems 
clear that the fact' disrovend must bi one which of its own 
foict md(.p<ndentiv <f tht confession woiikl be admissible in 
evidence flit discowrv of the rope in iht 2nd prisoner s house 
IS not m our judsjmcnt such a fact Us reUvanej and probative 
fore wurc both the offspiing of the confession itself There is 
some doubt as to the stones from the side of the well which were 
found m the well with the bod> These as a part of the transac 
tion would undoubted!) be admissible and would if discovered 
m consequence of the confession probablj render it admissible 
However the facts of the case render it somewhat doubtful 
whether the discov ery of the stones did not result from the finding 
of the body It is perhaps safer to exclude the confession 
altogether It seems clear that the discovery of a fact which 
save for the confession would be altogether indifferent cannot 
take a confession out of the excluding rule See Panchnm N 
log Evidence of the accused having pointed out the places 
where he had taken the abducted woman during the course of 
the night m which the offence of abduction is alleged to have 
been committed is not admissible Keramat 57 Cr L J 263 9 ^ 
I C 439 42 C L J 524 AIR 1926 Cal 320 

The fact discovered m consequence of the information 
received from the accused person must be a fact relevant to the 
case in n Where the accused 

charged arsenic stated that he 

had giv lad administered some 

drug w] the same drug he had 

made an application for putting on a sore leg of S and m pur 
suance of the statement the Sab Inspector went to S and took 
charge of the medicine from him and the medicme was found 
on chemical examination to contain arsenic held the fact 
that at some previous date the accused had treated on S, with 
arsenic for a bad leg is not relevant in any way to the present 
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charge and the disco\ erj of that fact jn consequence of a state 
ment b\ him to the police cannot make the statement admissible 
Gokul 6 Pat 6ii 

In a trial m respect of an offence under S 393 I P C the 
investigating police officer was allowed to depose that one of 
the accused pointed out theronte taken hi him and hts comrades 
in going to the place where the alleged dacoitv was committed 
and also the place where thej diMdcd the booty and where the> 
had first met held these were confessional statements and were 
inadmissible Abdul 26 Cr L J 606 AIR 1925 Cal 887 

The phrast. fact discosered refers to a material and not 
to a mental fact Stikkan 30 Cr L J 414 115 T C 6 

AIR 1929 Lah 314 F B 10 Lah 283 

109 Discovery This word as used in this section does 
not mean the mental act of learning something uhich was not 
knoun before but the ph>sical act of finding upon search or 
enqUirv some article or material fart the locahtj or existence 
of which was not known till then In all the cases under this 
section in which statements in the nature of a confession ha\e 
been admitted in cMdence as leading to discoverj the facts 

discovered are either some articles or material objects Jora 

II Bom H C R 342 Nana 14 Bom 260 The word dis 
covered is used m the section in a peculiar sense and the test 
is that the fact discovered must be discovered in the sense that 
the proof of the existence of that fact no longer rests on the 
credibility of the accused s statement but rests on the credi 
bility of the witnesses who depose on the existence of that fict 
haramdin 30 Cr L J 385 115 I C I AIR 1929 Lah 

338 The discovery of a person who is afterwards proved to 

be a dacoit is not the discovery of a fact within the meaning of 
the section Salam 19 Cr L J 79 43 I C iii 14 N L R 

192 In Ram 3 Bom xz West J remarked But the prisoner 
besides the formal recorded confession made confessions to police 
officers before and during his pointing out particular places and 
particular articles said to have been connected with the murder 
The remarks made by this Court in the case of Jora Hasji ii 
Bom H C R 242 appiv still more strongly to the statements 
thus sought to be introduced A confession of murder made 
to a constable is not at all confirmed bv the prisoners saving 
this IS the place where I killed the deceased and when start 
mg from the pointing to a ditch or a tree a long narrative of 
transactions some of them altogether remote from any connec 
tion with the spot indicated is allowid to be deposed to as con 
fessed by a prisoner the intention of Evidence Act is not fulfilled 
but defeated Confessions which are otherwi'=e inadmis«ibl 
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are alloued to be given in evidence under tins section only when 
thej lead to the discovery of articles or material objects con- 
ntettd with the crime apparently on the ground that such dis¬ 
covery iffords a guarantee of the truth of tint portion of the 
confessions which led to it But to be admissible such con¬ 
fession must precede and lead to the discovery and not follow' 
it In Kamal, 17 \V R Cr 50 one of the accused gave up 
Rs 300 m cash supposed to be property obtained by dacoity' 
and evidence was given that he admitted guiltv knowledge of 
the means b\ which the money had been obtained The learned 
Judge observed 'but to make this admission evidence under 
Sec 150 Cr P Code Act XXV of 1861 (corresponding to Sec 
27 of the Evidence Act) it must be shewn that jt was antecedent 
to the discovery of the money " Where a prisoner himself prO" 
duces Or delivers articles alleged to be connected with the crime 
and makes contemporaneous confessions as regards them, the 
act of the prisoner may be proved as conduct under the first 
explanation of Sec 8, but as there was no discov’ery, the ac¬ 
companying confessions cannot be given in evidence under this 
section JoniHasjt it Bom H C R 242 The Judges remarked, 
■'The giving up cf a bill hook by a cultivator, or the pointing 
out of a place where bajrt appears to have been trampled, is 
however in itself, an unambiguous act. it is m general also 
insignificant It needs no explanation, and a confession accom¬ 
panying It does not explain it, but is a coJlatcnl matter, whose 
exclusion when it is excluded, is not prevented by its being con 
nected with matters that are not excluded ‘ The conduct 01 
an accused is rehvant under Sec 8 if it relates to a relevant fact 
But as the word 'conduct' docs not include statements, unless 
those statements accompany and explain acts other than state¬ 
ments, the Evidence Act does not warrant the admission of a 
confession made by a prisoner under the c ver of an explanation 
said to have been given by him of an act in itself ambiguous or 
not so obviously connected with a fact in issue as to be relevant 
{Ibtd) But if those statements arc really explanatory of the 
acts they accompany thev may be proved, provided they are 
not shut out by Secs 25 & 26 In the case of statements made 
while the prisoner points out the scene of crime and objects 
around as connected therewith, and makes contemporaneous 
confessions, his acts may be proved as conduct under Sec 8, 
but the confessions as they do not lead to any discovery, fall 
neither within this section nor within Exp i of Sec 8 and are 
therefore inadmissible. Ram Btrapa, 3 B I2, S M L J 81. 
Sec 8 so far as it admits a statement as included in the word 
‘conduct’ must be read in connection with Secs 25 & 26 and 
cannot admit a statement as evidence which would be shut out 
by these sections, Natta, 14 Bom 260 Where the prisoner 
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gave up to the police a knife which he took out of his waist belt 
sa>ing It was the weapon with which he committed the murder 
held that the statement was inadmissible but the act of the 
accused could be pros ed Pancham 4 A 198 \\ here a prisoner 

told a police officer that he had robbed K of Rs 48 whereof 
he had spent Rs 8 md had Rs 40 and made over Rs 40 
to him and the Sessions Judge admitted the statement on the 
ground that the confession was preliminary to the surrender of 
Rs 40 and that the surrender must nccessariK have been 
accompanied or immediately preceded by some explanatory 
statement the High Court held that the statement was inadmissible 
as no fact was discovered then.by Adu Sikdar ii C 635 The 
result of the omission of the words by him after discovered 
in this section (which were in Sec 150 of Act \\V of 18G1) is 
that It IS not necessary that the discovery should be by the officer 
who received the information A police officer who is mvesti 
gating a case should not be allowed to prove an information 
received from a person accused of an offence in the custody of a 
police officer on tlie ground that a material fact was discovered 
by him when that fact was -ilrcnclv known to another police 
officer Adit Sikdar ii C 635 It is not competent to the police 
to replace a property from where it was dj<cov cred in consequence 
of information received from an accused and to ask the other 
accused to produce the property because as against the other 
accused there was no further discovery Beshya 2 Bom L R 
1089 Once property has been discovered m consequence of 
information received from a suspected person it cannot be re 
aiscovered in consequence of information received from another 
suspected person Bitdha 23 Cr L J 22 9 P L R (1922) 

AIR (L)3I5 64 I C so-* In Panchant 4 A 198 and Aama/ia 
10 B 595 It was held that S 27 did not apply tc cases where the 
discovery of the particular fact had been by the accused s own 
act and not trom any mfonnation given by him But this vnevv 
has been dissented from in Nana 14 Bom 200 and Chema 25 
C 413 It was held in the later cases that if the statement of 
the accused person in the custody of the police is a necessary 
preliminary to the fact thereby discovered it is admissible under 
this section it is immatenal whether the statement is sufficient 
to enable the police to make the discovery by themselves or is 
only of such a nature as to require further assistance of the accused 
to enable them to discover the tact But the information must 
relate distinctly to the thing discovered and where a person 
accused of murder offered to shew to the police the scene of the 
murder and the place viherc the deceased s things were hidden. 
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42 I C 1002 Gaunj 8CrLJ62 4LBR 244 14 Bur 

L R 233 Kudaon 27 Cr L J 60 91 1 C 231 The discovery 
referred to in this section is discovery to or by police officers and 
facts already known to persons other than police officers may he 
said to be discovered in consequence of information received 
withm the meaning of this section Lahi 25 C \V N 788 49 ^ 
167 22 Cr L J 562 62 I C 167 Suren, 19 Cr L J 935 
A L J 478 47 I C 659 Where a person accused of an offence 
under S 328 I P Code pointed out in the course of the police 
investigation a DhaUira tree and said that he had taken the 
fruit of it held the statement was inadmissible Panchu, 17 
Cr L J 8 13 A I J 1077 32 I C 136 

109 (a ) Joint Statement or action leading to discovery 
Where two persons gave certain information to the police which 
led to the arrest of another accused it is only the information 
given first which can be admitted and the Inspector should be 
asked to state from which of these two persons the first mfortna 
tion came Ram Singh 17 Cr L J 273 34 I C 993 53 

P W R 1916 7 P R 1916 Cr VVTien more than one accused 

person in custody point out this or produce that jointly R is 
usuaUy impossible to be sure which of them really does the point 
ing out or the production and which ^ mplj follows the other 
Consequently such an evidence of joint discovery is inadmissible 
against any of the accused persons particularly when the wit 
nesses on the point are not precise or trustworthy, Paihana 
15 Cr L J 499 24 I C 587 9 P W R 1914 Cr 63 P L R 
1914 Joint discoveries are not admissible at all against any 
of the accused unless it can be shown who first made the dis 
coverj Faquira 30 Cr L J 639 116 I C 619 30 P L R 

397 

110 In consequence of information The discovery 
must be the natural consequence ot the information Nana 14 
B 260 Salam ig Cr L J 79 In Babulal 6 A 509 it was held 
that the statement of the accused relating to the goat was not 
admissible as there was nothing in the evidence to shew that it 
was in consequence of what the accused had said that the goat 
Was recovered The statement must constitute the information 
through which the discovery was made in order to make it ad 
missible Jora Hasjt ii Bom H C R 242 In Sankafa Rai 
3 T M 127 it was held that a direction to the Jury to take a con 
fession which was not the immediate cause of any discovery into 
consideration against a co accused was a misdirection The 
information that leads to the discovery of property under Sec 
27 of the Evidence Act to be admissible must be direct cause 
and not merely introductory to further investigation Where 
the 1st accused on being questioned informed the police officer 
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that the ear rings were in the possession of tin. ’nd accused and 
thereupon the 2nd accused being questioned produced the ear 
nogs from his box it was heM that the m/ormation guen 
the 1st accused was not the direct cause of the production of thi 
ear rings and was not admissible Ramasavit "’i Cr L J 79 54 

I C 479 II L W 8 In re ippart 7 Cr I J 398 3 

M L T 333 Once propertj has been discovered in consequence 
of information received from a suspected person it cannot be 
rediscovered in consequence of information received from another 
suspected person Btidha 23 Cr L J 22 9 P L R 1922 1922 

A I R (L) 315 64 I C 502 In Kamalta 10 B 595 Pancham 

4A 198 and Babulal 6A ^09 it was held that where the party 
himself produced the article connected with the offence after 
giving information about it the article could not be said to have 
been discovered in consequence of his information But m 
Chema 2^) C 413 it was held (fol Nana 14 B 268 ref Adu 
ji C 635anddiss imm. Pancham 4 A 198) that if the statement 
is a necessarj preliminary to the fact therebv discovered it is 
admissible it is immaterial whether the statement is sufficient 
to enable the police to make the discovery bv themselves or is 
only of such a nature as to require further assistance of the accused 
to enable them to discover the fact See also Sogtamnthu 27 
Cr L J 394 93 I C 42 50 M 274 {f^J Nainimalai 23 
Cr L J 697 69 I C 377 14 L W 418 Manpmatha^a 15 
"Ci L J 523 26 M L J 352 24 I C So also in Nana 

14 B 26 where the accused stated that he had buried the property 
m the fields and then took the police there and with his own 
hand disinterred the earthen pot m which it was kept held the 
statement was admissible alsojl/isn 31 A S92 6A L J 
839 Pagaree ig W R Cr 57 Amirnddtn 45 C 557 22 

C \\ N 213 27 C L J 184 19 Cr L J 303 44 I C 321 

A gesture is a statement Nga hyaing 27 Cr L J 658 3 

R 656 

111 Prom a person accused of any offence, in the 
custody of a PoI2ce«ofRcer When a fact is discovered m 
consequence of information received from one of several persons 
charged with an offence and when others give like information 
the fact should not be treated as discovered from the information 
of them all It should be deposed that a part cular fact has been 
discovered from the informaticn of A B and this viill let in so 
much of the mforrmtion as relates d sUnctl\ to the fact thereby 
discovered Ram Churan 24 \\ R Cr 36 In Babtilal 6 A S09 
Straight J remarked as follows — It is not a proper course, 
where two person® are licing tried to allow a witness to state 
'thev said this or the^ said that or the prisoner then «3id * 
It is ccrtainlv not at all likelv that both the persons should sp 
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at once and jt is the right of each of them to have the witness 
required to depose as nearly as possible to the exact words he 
individually used And I maj add where a statement is being 
detailed by a constible as having been made by an accused m 
Consequence of which he discovered a certain fact or certain 
facts the strictest precision should be enjoined on the witness 
so that the e maj not bt room for mistake or misunderstanding 
In detailing statements of this kind which are alleged 
to have Jed to discover) it is of the essence of things that what 
each prisoner said should be preci'-ely and sepantel) stated 
Two men cannot make a statement leading to discoiery Both 
Jio doubt may gne snloTin^Ucn to the pohee but it is only the 
information first gnen which can be admitted It is of the 
essence of things that what each prisoner said should be precisely 
and separately stated Ratn 17 Cr L J 273 34 I C 993 7 

P R 1916 Cr 35 P W R 1910 Cr The omission of the 
word or after the word offence m tins section indicate^ that 
the operation of this section is restricted to intormation received 
from a person who is both accused of some offence and is m the 
custody of a police officer An information from a person w'ho is 
accused of some offence but not in the custody of a police officer, 
even though it leads to disco\er3 will not be admissible So 
in the case of an information leading to discovery from a person 
W'ho IS not accused of any offence but who is m the custody of a 
police officer The informant must be both accused of an 
and in police custod} at tbejlime when he gives the information 
’ ’ ’ " lat ^ A 509 Tbe section docs 

the police by an accused person 
time it was gisen Kha 

(1907) 4 L B R 116 (N 107) Nga Ating (1916) 24 U B R 
(1014 16) ir4 A confession made to any person other than a 
police officer by a s custody 

but not accused ead to dis 

covery unless in te presence 

of a Magistrate (Woodroffe p 276) See N 107a 

112 So much of such Information as relates 
distinctly to the fact thereby discovered Statement m the 
nature of a confession not otherwise admissible has been made 
admissible by this section because the discovery in consequence 
of that statement affords a guarantee as to the truth of that 
portion o5 such statement « leads dnectty and wrnntdiat^y 
to It Only that portion of the statement as is guaranteed by 
the discovery will be admissible This section must be construed 
very strictly The more established rule is that so much of the 
confession as relates strictly to the fact discovered by it may 
be given m evidence for the rea&On of rejecting extorted con 
fessions is the apprehension that the prisoner may have been 
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induced to say what is false but the facts discovered show 
that so much of the confession as immediately relates to it is true 
(Russell) cited in Babtilnl 6 A 509 In Adti Stkdar ii C 635 
Norris J observed as follows I emphatically endorse the obser 
vation of Straight J , in Babulal 6 A 509 where he says No 
judicial officer dealing with the provisions of Sec 27 should allow 
one word more to be deposed to by a police officer detailing a 
statement made to him bj an accused in consequence of which 
he discovered a fact than is absolutely necessary to show how 
the fact that was discovered is connected with the accused so 
as m it«elf to be a relevant fact against him S 27 was not 
mtended to let m a confession generallj, but only such particular 
part of it as set the person to whom it was made m motion and 
led to his ascertaining the fact or the facts of which he gives 
evidence ” A wider view of S 27 was fafcen in the case of Pagaree 
19 W R Cr 51 Ip that case the accused told the Police that 
he had seized K. by the neck and pushed her forcibly down so 
that she fell against a plantain tree and broke her neck, and 
also struck her with his hand and she died and that he then took 
off a necklace and bracelets which he concealed m the jungle 
He took the police to the spot and brought out the ornaments 
It was held by the learned Judges that under See 27 that part 
of the confession which described the assault and the death of 
the woman and the way in which he became possessed of the 
jewels related distinctly to the fact of the discovery of the 
ornaments and might be proved against the accused But this 
view 18 inconsistent with that expressed m the case cited above 
and the other case cited below In Jora Hasjt, ii Bom H C R 
242 West J observed "It is not all statements connected with 
the production and finding of property which arc admissible, 
those only which lead immediately to the discovery of property, 
and so far as they do lead to such discovery are properly ad¬ 
missible Whatever he the nature of the fact discovered that 
fact must, in all cases be itself relevant to the case, and con¬ 
nection between it and the statement made must have been such 
that the statement constituted the information through which the 
discovery was made Other statements connected with the one 
thus made evidence, and so mediately, but not necessarily or 
directly connected with the fact discovered are not to be admitted 
For instance, a man says ‘you will find a stick at such and such a 
place I killed Rama with it ' A policeman vvnil be allowed 
to say, he went to the place indicated and found the stick ; but 
an> statement as to the confession of murder would be inadmis¬ 
sible if instead of 'jou will find* the prisoner said, ‘I placed a 
sword or knife in such a spot*, where it was found that too, 
though it involves an admission of a particular act on the pri¬ 
soner s part, is admissible, because it is the information whi 



172 


THE INDIAN EVIDENCE ACT 1872 [ S 27 

has disunctl> led to the discovery and js thus distinctly and 
independently of anj other statement connected with it But 
if besides this the prisoner had said what induced him to put tl e 
knife or sw ord where it has been found that part of the statement 
as it his not furthered much less caused the discovery is not 
admissible The words in the 27th section of the Evidence Act 
whether it amounts to a confession or not are to be read as 
qualify ing the word information in the immediately preceding 
context not the word so much and the effect is that although 
ordinarilv a confession of an accused while in custody would be 
wholI> excluded >ot if m the course of such a confession 
information leading to the discovery of a relevant fact has been 
given so much of the information as distinctly led to this result 
may be deposed to though as a whole the statement would 
constitute a confession which the preceding sections are intended 
to exclude Two persons were accused of offence under S 414 
I P Code and gave information to the police to the effect that 
they had stolen a cow and a calf and sold them to a particular 
person at a particular place and the informMion having led to 
the discovery of the stolen property the trial court admitted 
the whole of it 1 
•observation — l 
have done the r 

that that portion of H s (Police witness) statement in which »e 
depcsed They said they got (I suppose this was intended to 
mean stole) the cow from Luchman Teh—they said they had 
stolen a cow and a calf—they had stolen it from S of J they 
had stolen a goat m B and sold it was inadmissible The 
only fact about the cow and the calf which was admissible as 
distinctly relating to the discovery of those animals at A s 'Vas 
that they sold it at M to him As tc the goat there is nothing 
to show from the constable s deposition that it was m consequence 
of what the accused had told him that he found the goat in C 
Babulal 6 A 509 The fact discovered must be one which of 
Its own force independently of the confession would be ad 
missible in evidence Choda 8 Bom H C R 318 Jora Hasp 
5 Bom H C R 218 where a policeman on information from 
a prisoner found a lantern in a certain place the judge allowed 
the policeman to g ve in evidence the words which were used 
by the prisoner with reference to the thing found viz that the 
prisoner told him that he had thrown a lantern into a pond m 
P s fields Mr Phillips (Vol i p 412) after this case adds 
"But the Judge m such a case would direct the Jury that 
his statement must not be taken as proof that he concealed but 
merely as evidence that he knew of or was pnvj to thcccnceal 
ment from which together with the rest of the evidence they 
would consider whether it was probable that he concealed it 
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himself (cited in Babulal 6 A 509) In hana 14 Bom 260 
the accused when asked by the police as to where the propcity 
was Slid that he had buried the property m the fields and took 
the police with him to the spot where the property was con 
cealed and with Ins own hands disinterred the pot in which the 
propert^ was kept The Court held that the prisoners state 
ment that he had buned the property in the fields distmctlv «et 
tic police in motion and led to the discovery of the property 
and was therefore admissible But his another statement that 
be had kept the property was not admissible as it was not neccs 
sanly connected with the fact discovered In Commar 12 AI 
133 (fol in Sliamlal 31 Cr L J 15 A I R 1929 Nag 330) 
the Sessions Judge was of opinion that the statement of the 
prisoner that he had left the property with seme prosecution 
witnesses should not be admitted in evidence but onlv that he 
said certain property would be so found The High Court 
observed The reasonable constniction is that in addition 
to the fact discovered so much of the information is is the 
immediate cau«c of the discovery is legal evidence The state 
ment made by the prisoner in this cise viz that he had de¬ 
posited the cloth produced with the witnesses who delivered 
them up on demand was the proximate cause of their discovery 
and was admissible evidence If he had proceeded further and 
stated that they were cloths whi^ he stole on the day mentioned 
in the charge from the complunant that statement would not 
he evidence for it would only be introductory to a further act 
on his part vtz that of leaving the cloths with the witnesses ind 
on that ground it would not be the immediate cause or the neccs 
sarj preliminary to the fact discovered The test is was the 
fact discovered by reason of the information and bow much of 
tlic information was the immediate cause of the fact discovered 
and as such relevant fact ’ See also C/iema 25 C 413 
2C W N 257 Where a person went to a j olice station and 
made a report I have killed my wife and her corpse is lying m 
mv house in consequence of which the police proceeding to 
lus house discovered the corpse in an inner room of bis house 
held that under Sec 27 the officer who had taken down the 
statement of the accused was entitled to depose that the accused 
came to him at the time and place stated and «aid I hav c killed 
my wife and her corpse is lying in my room and that m consequ 
once of tlie statement the woman scorpse was discovered as was 
indicated by the accused Suren 19 Cr L J 935 16 A L J 

478 In Lain 25 C y\ N 788 40 C 167 22 Cr L J 562 

the learned Judges remarked after referring to Si/r<w igCr L J 
935 with all deference to the learned Judges who decided 
that case we should say that in our opinion the words ‘I h 
killed my wife should not have been treated as admiss 
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Where the accused himself produced the stolen articles so much 
of hisantenor statements as led to the disco\ery are admissible 
but not statements contemporaneous with the act of production 
such IS I got these ornaments as my chare in the dacoit> 
Amtrttddin 45 C 557 

M here the bod\ of \ deceased person is discovered in conse 
quence of info mation received from the accused the statement 
of the iccused to the police that he in company with his father 
and brother had buried the bodv cannot be held to be madmis 
sible Satfal ’7 Cr L J 827 q5 I C 603 (Kapur 20 Cr L J 
305 50 I C. 481 98 P L R 1918 Chema 25 C 413 * 

C W N 257 Isher 17 Cr L J 183 33 I C 823 72 P L R 

1916 24 P W R 1916 Cr ref to) 

I12(a ) Test Recent cases The test of admissibility 
IS (fl) whether the fact so discovered is in itself a relevant fact 
and (6) whether it was discovered as a direct natural and neces 
sary consequence of the information so received Salem 19 
Cr L T 79 43 I C III 14 N L R 192 (fol Jora ii Bom 
H C R 242 Commar 12 M 153 2 Weir 788, Sankappa 

31 M 127 18 M L J 66 3 M L T 270 7 Cr L J 325 

Kana 14 B 260) 

Where the accused stated that he had received some monev 
as hi« share obtained by a murder and that he had buned it hela 
the statement that he buried the property is admissible but not 
the further statement that the propertj was the proceeds of a 
murder and that he was concerned m it \'ea Po Ytn 5 Cr L J 
300 U B R Cr 1906 

Where the iccused is alleged to haae said I will point out 
the spot where 1 committed the murder /eld that the uords 
where I committed the murder did not ja themselves distmctl) 
relate to the discoaerv of the spot and were not admissible 
Tara ii P R igi5 16 Cr L J 545 29 I C 817 The stale 

ment I will point out certain property which I obtained as mj 
share of the boot\ in the dacoity is not whollv admissible only 
the portion I will point out certain property is admissible 
Gurdii 19 Cr L J 439 44 I C 967 52 P L R 1918 9 
P W R 1918 Where the accused is alleged to have offered 
to point out the place where the dead body was and that on 
being questioned as to who had buned the body he said that he 
had done so held that the accused s statement that he had 
buried the body was not admissible Tttrezi 21 Cr L J 349 55 

I C 685 125 P L R 1920 

Where an accused person stated that he and another stole 
the missing money from dabbt and the stolen money vill be 
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found m a heap of rubbish close to his house held that the state 
ment that he had committed the offence is inadmissible Man]i 
15 Cr L J 533 26 M L J 352 24 I C 845 

The statement of an accused person that he had buried the 
weapon of the offence in a certain place is relevant but not that 
part of the statement that it was the weapon with which he 
committed the offence Santa 14 Cr L J 190 171 P L R 

1913 15 P W R 1913 (Cr) 19 I C 190 

Recent Cases Calcutta Even if a single statement con 
tains more information than what is contemplated in S 24 the 


I 

C 557 22 C W N 213 A statement made by an accused 

person while in custody which contains a confession of guilt as 
also supplies information m consequence of which a discovery 
IS made is not admissible in its entirety but only so much of it 
can go in as relates directly or immediately to the discovery 
The practice in England now is and doubtless was at the time 
when the Indian Evidence Act was passed to allow to be stated 
in evidence that m consequence of information received from 
the prisoner certain facts had been discovered thus to that extent 
fixing the prisoner with knowledge and to this extent such evi 
dence ma> be given under this section Where the accused after 
his arrest by the police pointed out to the Sub Inspector a spot 
saying that the deceased fell down at the place on receiving a 
blow from him and there were marks of blood on the same, he 
then pointed out the phee in the river where he threw the dead 
body and on search being made a black wrapper and a dloU 
were found and at the trial the Secsions Judge did not allow the 
prosecution to adduce anj evidence as to the statements at all 
the High Court held that the evidence of the statements had 
been rightly excluded Bhajoo 34 C \\ N 106 57 C 1062 

See also Laht 25 C \\ \ 78S N 112 

Bombay A statement bv the accused that he had burnt 
the deceaseds clothes and v>ould point out where he had done 
so IS admissible in evidence on discovery of the clothes in the 
place pointed out Shtbabhai 50 B 683 27 Cr L J 1140 

AIR 1926 Bom 573 

Patna Where in answer to the police officer the accused 
stated that he threw the weapon wath which he assaulted the 
deceased at a certain place and tliewcapon v\as discovered as a 
result of the disclosure the statement consisting of the assert 
that the wtapon had been thrown at a particular place and 
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Where the accused himself produced the stolen articles, so much 
of his anterior statements as led to the discovery are admissible 
but not statements contemporaneous ivith the act of production 
such as “I got these ornaments as my share jn the dacoity, 
Amuuddm. 45 C 557 

Where the bod\ of a deceased person is discovered in con«e 
quence of information received from the accused, the statement 
of the accused to the police that he tn company with his father 
and brother had buried the bodv cannot be held to be inadmis 
sible, Satfal, 27 Cr L J 827 Q5 I C 603 (Kapur, 20 Cr L J 
305 50 I C 481 98 P L R igi8 , Chema, 25 C 413 * * 

C W N 257, Isher, 17 Cr L J 183 33 I C 823: 72 P. L R 

1916 24 P W R 1916 Cr ref to) 

112(a.) Test. Recent cases. The test of admissibility 
IS (fl) whether the fact so discovered js m itself a relevant fact, 
and (f>) whether it was discovered as a direct, natural and neces¬ 
sary consequence of the information so received, Salem, t9 
Cr L I 79 43 I C III 14 N L R 192 (fol Jora, ii Bom, 
H C R 242 Commar, 12 M 153 2 Weir 788; Sankappa 

31 M 127 18 M L J 66 3 M L T. 270: 7 Cr. L. J 325 > 

Nana 14 B 260 ) 

Where the accused stated that he had received some moneV 
as hii share obtained by a murder and that he had buned it, held, 
the statement that he buried the property is admissible but not 
the further statement that the propertj was the proceeds of a 
murder and that he was concerned m it. Nga Po Ytn, 5 Cr L J. 
300 U B R Cr. 1906 

Where the accused is alleged to have said, "I will pcmt out 
the spot where I committed the murder” /teld, that the vords, 
‘where I committed the murder” did not in themselves distinctly 
relate to the disco\ery of the spot and were not admissible, 
Tara, ii P R 1915 16 Cr L J 545 29 I C 817 The state 

ment " I will point out certain property which I obtained as my 
share of the booty in the dacoity” is not wholly admissible , only’ 
the portion "I ivill point out certain property” is admissible, 
Gurdtl, 19 Cr L J 439 44 I C 967 52 P L R 1918 * 9 
P W R igi8 Where the accused is alleged to have offered 
to point out the place where the dead body was and that, on 
being questioned as to who had buried the body, he said that he 
had done so , held, that the accused's statement that he had 
buned the body was not admissible, Turezt, 2t Cr L J 349 • 55 
I C 685 125 P L R 1920 

Where an accused person stated that he and another st<de 
the missmg money from dabbt and the stolen money will he 
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found in a heap of rubbish close to bis house held that the state 
ment that he had committed the offence is inadmissible Manji 
15 Cr L J 533 26 M L J 352 24 I C 845 

The statement of an accused person that he had buried the 
weapon of the offence in a certain place is relevant but not that 
part of the statement that it \vas the weapon with which he 
committed the offence Santa Cr L J 190 171 P L R 

1913 15 P W R 1913 (Cr) 19 I C 190 

Recent Cases Calcutta Even if a single statement con 
tains more information than what is contemplated in S 24 the 


I 

C 557 22 C W N 213 A statement made by an accused 

person while in custody which contains a confession of guilt as 
also supplies information m conse<iuence of which a discover} 
IS made is not admissible in its entirety but only 50 much of it 
can go in as relates directly or immediately to the discovery 
The practice in England now is and doubtless was at the time 
when the Indian Evidence Act was passed to allow to be stated 
in evidence that in consequence of mfonnation received from 
the prisoner certain facts had been discovered thus to that extent 
fixing the prisoner with knowledge and to this extent such evi 
dence maj be given under this section Where the accused after 
his arrest by the police pointed out to the Sub Inspector a spot 
saying that the deceased fell down at the place on receiving a 
blow from him and there were marks of blood on the same he 
then pointed out the place m the river where he threw the dead 
body and on search being made a black wrapper and a dhoti 
were found and at the trial the Sessions Judge did not allow the 
prosecution to adduce any evidence as to the statements at all 
the High Court held that the evidence of the statements had 
been rightly excluded Bhajoo 34 C \\ Is 106 57 C 1062 

See also Laht 25 C N 768 N 112 

Bombay A statement bv the accused that he had burnt 
the deceaseds clothes and would point out where he had done 
so is admissible in evidence on discoaery of the clothes m the 
place pointed out Shibabhai 50 B 683 27 Cr L J 1140 

air 1926 Bom 573 

Patna Where in answer to the police officer the accused 
stated that he threw the weapon with which he assaulted the 
deceased at a certain place and the weapon was disco%ered as a 
result of the di«cIosure the statement consisting of the asser 
that the weapon had been thrown at a particular place an 
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it was the weapon with ivhich the assault was committed was 
held to be admissible Laljt 7 Pat 747 29 Cr L J 106 

AIR 1928 Pat 162 

Madras If an accused makes 1 statement which is 
admissible under S 27 the whole of the statement which leads 
to the discover\ of the stolen property is admissible and that 
sentences should not be cut up so as to ndtice the statements 
only to the actual words which the accused may use to express 
the fact tint he had hidden the prcfKrtits The Sessions Judge 
was wrong in ruling out the statement of the first accused that 
the properties produced by him were stolen on the night of the 
occurrence Sogtamuthu 50 M 274 27 Cr L J 394 

Sind Where the accused said J shall produce thelalht 
with which I killed limail and handed over a laiht to the 
police held that the words with which I killed Ismail were 
not admissible in evidence lllahtbitx 31 Cr L J 773 125 

I C 201 

Nagpur See Sliamlal \ ii.p 173 

Lahore The prisoner was tried for the murder of a 
boy who was wearing certain ornaments at the time of his dis 
appearance but the ornaments were not found on his corpse 
when it was recovered from a well At the trial the Sub Ins 
pect of Police deposed to the fact that in consequence of in 
formuiion rexieived from the prisoner he had recovered from one 
A silver karas which the boy was wearing when ht was last 
seen ilive He stated that th« accused had during the enquiry 
made the following -tatement I had removed tJic htttets 
hid pushed the bov into the well and had pledged the haras 
with A Held bv the Tull Bench that the statement that the 
accused had pledged with A the ftaros subsequently recovered 
from the latter was admissible and that the rest of the men 
mtnating statement could not be received in evidence The 
confessional statement that the accused had pushed the boy 
into the Well was wholly inadmissible as it related to a separate 
matter and had no connection with the possession of ornaments 
by A which was the only fact discovered Nor could the state 
ment that the prisoner had removed <hc haras from the boy be 
regarded as the immediate cause of the discovery Sukhan 
3oCr L J 414 115I C 6 AIR 1929 Lah 344 30P L R 

197 r B [Harnam 9 Lah 626 29 Cr L J S81 Sogtamuthu, 

50 M 274 La.l}t. 6 Pat 747 29 Cc L J iq 6 Dissented from) 

The admissibility or otherwise of the information must depend 
upon its intrinsic character and not upon the manner m which 
the sentence conveying the information is framed by the police 
officer or the pnsoner In determining the extent of the state 
ment which should be provable on the ground of its being the 
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prOMmato cause of the disco'ery the Courts must have regard 
not to the composition of the sentences in which the statement 
IS couched but to its substance (Ibid ) 

Where the accused said he %iould pojiit out the place where 
thedtadbod\ was huned and also said Iluncd it held that 
the alleged confession is inadmissible ^ulckhan 26 Cr L J 
1429 80 I C 901 I L C 306 4 1 R i92() Lih 138 

112 (b) Value of the statement Where an iccu ed person 
has throughout consist(nt»\ refused to make anj statement 
and ilier 1 practicaUx no cMdenct at all against him his men 
minating tatenunt under this section must necessanlj be re 
cened uuh thegnatest caution and suspicion although deposed 
In b\ rtspectablc polici officers and village authorities Sanltt 
xp P W R 1913 (Cr) 19 1 C 190 14 Cr L J 190 171 

P L R 1913 

113 Facts discovered through inadmissible con¬ 
fessions —Pacts and documents disclosed in consequence of 
inadmissible confessions arc receivable if relevant Leathixm 8 
Cox 498 See Babtilal 6 A 509 But where there is no dis 
covert the confession IS not so to sa> confirmed b\ the finding 
of the property and the confession is inadmissible and indepen¬ 
dent statements not explaining or qualifying the fact though 
made at the same time vvill be rejected (R v Butcher i Lea 
265 N ) I’hip 254 See also Mtsrt 31 A 592 6 A L J 839, 
N 107 

114 S 27 and S 30 —A confession made by an 
accused can be taken into consideration against other accused 
when such confession is the immediate cause of the discovery 
ot some fact relevant as against such other accused Sankappa 
Rat 31 M 127 

115 Sec 27 and Sec 162 Cr P Code —The 

amended S 162 Cr P Code has not overridden or rendered 

nugatory the provisions of Sec 27 Grande 26 Cr L J 721 
86 i C 209 f vier 26 Cr L J 778 86 I C 410 Seinalat 

AIR 1925 Mad 574 A^tmtiddy , 28 Cr L J 99 99 I C 
227 54 C 237 Kanniin 27 Cr L J 709 94 I C gor Ago 
rha 27 Cr L J 5 Si 96 I C 145 But sir 26 Cr L J 

321 3 Bur L J 245 84 I C 545 AIR 1925 R loi Tie 

last para of S 2 of the Evidence Act leaves the provisuns of S 
162 Cr P Code unaffected Keramat 27Cr L J 277 92 I f 
453 42 C L J 528 S 162 Cr P C prevails over thi jrivi'urs 
of this section A statement can be made bv means i rl 1 r fhim 
words Therefore the gesture of an accused m po 11 g 06 
to the police wlieri. revolver lio is inidmissible A/ IwJtr 
27 Cr L J 658 • - - 
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340 100 I C 820 AIR 1927 Nag 203 But m Nga 

Tha, 4 R 72 r B the Pull Bench held that Ss 160, 161, 162 
Cr P C do not appl> to an accused person and do not 
override S 27 

Sec. 28. If such a confession as is referred to in 
Co„i«s.o„ 24 'f made after the impres- 

after removal of im- sion cuused by any such induce- 
SSm threat or promise has, in the 

Jtromise, relevant OpiniOH of the CuUrt, been lUliV 
removed, it is relev'ant. 

116 , ‘Where prontises and threats ha\e bet.n once used 
of such a nature ts to render a confession inadmissible, all subse¬ 
quent admissions of the same or the hke facts will be rejected, 
unless from the length of the time intervening from proper learn¬ 
ing of the consequences or from other circumstances, there be 
good reason to presume that the delusive hope or fear which 
influenced the first confession has been effectually dispelled 
Where however, it appears to the satisfaction of the Judge that 
the improper influence was totally done auay before the con¬ 
fession was made the evidence will be received, Cheverton, 1862, 
2F &F 833 For example where a Magistrate told the prisoner 

that if he was not the actual culprit and would disclose all he 
knew, he would use hts influence to protect him, but on sub 
sequently receiving a letter from the Secretary of State refusing 
mercy, communicated its contents to the prisoner, it was held 
that a confession which the prisoner afterwards made to the 
Coroner, who had also duly cautioned him was clearly \oluntarv. 
and as such It was admissible Cfcipts (1830) 4 C &P 22" Taylor 
878 If the impression produced by the promise or threat is 
clearly shewn to have been removed eg bv lapse of time, or 
by any intcrveiung caution given by some person ot superior 
(but not of equal or mfenor) authority to the person holding out 
the inducement, a confession subsequentb made will be strictly 
receivable, (Phipson p 252) ^\^le^e a prisoner on being taken 

into custody had been told by a person who rame to assist the 
constable, that it would be better for him to confess . but before 
he made any statement, he tvas frequently cautioned by the 
Magistrate to say nothing against himself, held, a confession made 
under these circumstances before the Magistrate uas clearly 
admissible, Bate^ li Cox 686 It is for the Court to decide 
in each particular case after a consideration of all the circum¬ 
stances whether the improper influence was totally done away 
with before the confession was made, and there ought to be 
strong evidence that the impression was removed Where a 
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prisoner made two confessions the first admittedly under im 
proper influence, and the prosecution put in evidence the second 
confession on the ground that the impression had been removed 
when this was made, Patterson, J rejected the second confession, 
sajmg "there ought to be strong evidence to show that the im¬ 
pression under which the first confession was made was after¬ 
wards removed before the accused's second confession can be 
received I am of opinion m this case that the prisoner must 
be considered to have made the second confession under the 
same influence as he made the first, the interval of time being 
too short to allow of the supposition that it was the result of 
reflection and voluntary determination/ Shernngion 2 Lewjn 
r r /■ in TTi An accused confcsscd to 

that nothing would 
before the committ 

'* partly retracted the 

ible had pressed and 
confessed the truth 

nothing would happen to her, held that the confession before 
the Magistrate was irrelevant and the Court was not prepared 
to say that the confession made before the Sessions Judge was 
made after the impression caused by the promise had been fully 
removed Luchoo 5 N W P H C R 86 See &\%o Nairap 9 
Bom H C R 358 See N 91 (4) 

Sec. 29. rf such a confession is otherwise re¬ 
levant, it does not become iriele- 
confession otber vant merely because it was made 
become irrelevant undef a pfomise 01 SGcrecv, or in 
because of protm e consequence of a deception prac- 

of secrecy etc . I’ai. 1 ^ r ^ ,1 

tised on the accused person for tlie 
purpose of obtaining it, or when he was drunk, or 
because it was made in answer to questions which 
he need not have answered, whatever may have- 
been the form of those questions, or because he was 
not warned that he was not bound to make such 
confession, and that evidence of it might be given 
against him 

117 Scope To invalidate a confession the induament 
must be one which operates to influence the mind of the accused 
cither bv the hope of escape or through fear of punishment con¬ 
nected witli the charge If the confession be obtained from 
«>tli''r mfiiicnco the confession will not be invalidated ho 
much it would have been more proper not to have exertevl 

/ 
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influence The present section states certain non invalidating 

origins of a confession vi (a) Promise of secrec} (6) Deception 
(c) Driinkennes'! (d) Interrogation (i) ^^ant of warning 

Norton 167 

118 (a) Promise of Secrecj A confession obtained 

from 1 pn oner bv % promi of secrecy !•> releiant under this 
section Where tic accuse! confessed his guilt to the com 
missioned ctficer f his regiment who stated to the accused that 
he ha 1 alreaU obt lined information from another person and 
promi'ic 1 secrecj if he told the tratli /leld that the confession 
was admissible \Ia!i>nad Bti/slt 8 Bom I R 507 4 Cr L J 

49 W heri, 4 a fellow prisoner said to B who was m custodj 
on a charge of murder I wish jou would tell me how \ou mur 
dered the bov ura\ split and B replied Will tou be on your 
ath n It to m ntinn at I toll >ou > And A promising on his 
oath R c nfessed field the confession was admissible Shau. 

6 C A P 672 

118 (b) Deception An accused m jail asked the turnke\ 
of the jatl to put a letter into the post for him and after his 
promising to do so the prisoner gave him a letter addressed to 
his father The letter contained a confession and the furnket 
instead of putting it into the post sent it on to the prosecute 
It was held that the contents of the letter were admissible not 
withstanding the m inner jn which it was obtained Derrtiglon 
2 C & P 41S Where a confession was obtained from a persoa 
by leading him to suppose that his accomplices were m custod\ 
held that the confession was admi«sible Buries 1 Phillips A Am 
420 In Rum Charan o W R Cr 23 it was held that the 
confession made to the Asst Magistrate in consequence of a 
deception practised upon the accused Iv the police officer who 
told him that his (accused s) brother m law had giicn out that 
W1S guilt\ was admissible 

A policeman who overheard a prisoner making a statement 
m another room and in ignorance of his \icinit> was allowed to 
give evidence of what he heard Sagtna 7 W R Cr 56 

118 (c) Drunkenness A confession made b\ a prisoner 
whilst drunk is admissible e\en if he be made drunk for that 
pirpose In Spi sbury 7 C A P 187 Coleridge J observed 
I am of opinion that a statement made by a prisoner while he 
was drunk is not inadmissibl'* it must be cither obtained by hope 
or fear 

118 (d) Confession in answer to questions A con 
fession elicited by questions put to the accused whatever mav 
be the form of the question and whoe\er may be the interrogator 
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I' admi sib]e provided it la not ‘^hut out bj the p"o\i-.ion« of 
Secs 2-> d. 26 Bracke'ibiirx 17 Cov 628 Thu mere fact that a 
^tatemunt m a confc ion elicited b\ a q«e=tioii put bj the 
^la^istrate recordinq; it will not make it irrelevant though this 
fart mav be ven mitenal to an cnquirv as to whether the con 
fession was voluntarv or rot Birtndra 14 C \V N 1114 37 

C 467 See \ 8q 


llS(e) Want of Warning It i-. ro part of the dutv 
of a AIagi>,tratr- recording a confession to tell an accused person 
that anvthin? li mav sa\ will go as evidence against him L^eer 
10 C 773 A vnluntarv conft sion is admi-sible even though 
It anppirs that the prisoner w is not warned Aatciduip 10 
B I R Cr \ stitemtnc was made bj an acctised to a 

Coroner without a warning contemplated under S rh4 Cr P Code 
being given to him Held undtr S r Cr P C tin police m the 
town of Bombav are e\cipted frr m tin proMsions of Chip 
XI\ of whicti S 164 I' a pan tonscijmntlv (he statement 
was not recoid^d in comse of an invcstig ition Under this ch iptcr 
within the m“aning of 164 and th stat ment wa» not inadmis 
siblc on account of such an omission Raui'nith 27 Cr L J 
466 q3 I C Oqo 50 II III 


U8(f) Ss 29 and 164 Cr P C —S 164 applies to 
certain statements made in the particular circumstances con 
templat d bv it It cannot override the general provisions of 
S q e\cppt where thise circumstances bring tlie section into 
opeiation Ramnath '»7 Cr L J 46O oj I C 690 


Sec. 30. When more persons than one are 
being tiled jointly for the same 
offence and a confession made by 
one of such piersons affecting him¬ 
self and some other of such persons 
IS prov ed, the Court ma} take 
into consideration such confe'JSion as against such 
other person as well as against the person who 
makes such confes«uon 


Consideration < f 
proved confession 
affec-tinc person 
making it vnd others 
jointl> under trn! fir 
same offentt 


'‘Y.xp'innrfiiun —•"Xyfteiice,” its'fisv^i-m Wn- •^'ecTit/ri, 
include-s the abutment of or attempt to commit, the 
offence 


•This I xf-hnitl v'l was inserted ms 30 bv the Indian C\idence 
(187 ) Vmendment \ct iSgt (30! 1S91) s ^ Genl Vets Vol 1 ' 
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trials before a Sessions Court, the accused’s plea is recorded 
under S 271 Cr P C at the outset of t!ie trial A prisoner who 
then pleads guiltv and is con\ictcd on his own plea cannot be 
held to be tried jointly with others (co accused) against whom 
the case proceeds under S 272 But the case is different with 
trials before a Magistrate There the pleas are not recorded 
until after the close of the prosecution case, V Bah 38 M 
302 15 Cr L J 13 N 122 A The word'trial'covers the whole 

of the proceedings in a warrant case Sahib Dm 3 L Ha 23 
Cr L J 330 06 I C 826 10 P \V R 1922 Cr See also 43 M 
511 21 Cr L J 402 56 I C 50 27 Cr L J 735 95 I C 63 
122 A Where one of several accused pleads guilty — 
In Pahiijt 19 B iQjj P and M were chaig^ed with murder P 
pleaded guilty but he was not convicted or sentenced till the 
conclusion of the trial of his fellow prisoner and the Sessions 
Judge holding that both of them vvere jointly tried for the same 
offence took into consideration as against M the confession made 
bv P and convicted both of them The High Court held that 
after P had pleaded guiltj. he could not be treated as being 
jointly tried with M and hi« confessions were therefore not 
admissible against M This case is followed in Kercimat Sirdar, 
16 C W >. 49 where Carnduff J accepting the plea of guiltv 
of four of the accused ordered them to be removed from the 
dock and proceeded with the trial of the remaining accused, 
after the close of their trial had the other prisoners brought up 
and passed sentence on them In Pirbu 17 A 524 two out of 
several persons tried m a Court of Session on a joint charge 
pleaded guilt> and made certain statements It was held that 
such statements could not be taken into consideration as evi 
dence against the other accused persons inasmuch as after 
pleading guilty the persons making those statements were no 
longer on their tnal In Vennkkatasami, 7 M 102 and Lakstna^a, 
22 M 491, It was held that the accused pleading guilty is no 
longer on his trial and therefore cannot be said to be tried jointly 
with the other accused persons who have not so pleaded guilty 
[But see V Balt 38 M 302 15 Cr L J 13 14 M L T 453 
22 I C 157 (fol Fakhriiddtn, in 6 L 176 27 Cr L J 735 95 
I C 63) where Ayhng J , referring to Pirbhu and Pahujt, re 
marked that these decisions did not apply to a case tried before 
a Magistrate under Chapter XXI of Cr P Code Both related 
to trials before a Sessions Court where the accused s plea of guiltv 
was recorded under S 271 at the outset of the trial But in a 
case tried before a Magistrate the pleas of the accused persons 
are taken after the close of the prosecution case and there was 
no reason why statements made then should not be taken into 
consideration under this section] But in Chinna 23 15^ 

the learned judgc‘5 took a different view and after quoting Sec 
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27I Cr P Code remarked As a matter of practice in Sessions 
trials specialh in murder cases man\ judges and we tliink 
properh prefer not to act on the plea of guiltj but proceed to 
take the eaidence just as if the plea had been one of not guilty 
and decide the case upon the whole eaidence including the accused s 
plea \\ hen this procedure IS adopted it is obvious that the trial 
does not terminate with the plea of guiltv Stnctlv speak 

ing a trial does not come to an end until the accused h is been 
either convicted or acquitted or discharged The {.roper course 
therefore to be adopted when an accused per on pleads guiitv 
is either to convict him on his plea and remove him from the 
dock in which case his trial would be manifestlv at an end so 
as to warrant his being called as a witness for or against any 
per on who had been accused along with him or else to allow 
the trial to go on as if the plea had been one of not guilty when 
this IS done it is clear that the trial does not end with the plea 
of guilty and therefore an\ confession made bv the person so 
pleading could be taken into consideration under Sec 30 against 
anv other person who was being tried jomtlv with him for the 
^ame offence The only case m which there may be a doubt 
IS where neither of those courses has been esphcitlv adopted 
hut the accused who has pleaded guilty is left in the dock merely 
to see what the evidence will show as against him though the 
Court intends ultimately to convict him on his plea of guilty 
In such a case we sliould be inclined to hold that it would not 
be fair to allow his confession to be considered as against his co 
accused for that would bo «n effect to complv with the form 
of justice while violating it in substance See al«o Ann^a 3 
Bom I R 437 Agrt Po (1913) i U B R 170 14 Cr L J 

56G In Paltua 23 A 53 this view i» followed and the learned 
Judges remarked '' It is open to the court in certain circumstances 
to continue the trial without convicting the person who pleads 
guilty on his plea as for example when it is thought necessary 
for the purpose of fiving the amount of punishment to know 
the actual part taken by him in the matter out of which the tnal 
has arisen But it is unfair fodefer conv icting accused person® 
who plead guilty mcrclv in order that their confessions may bt 
considered against the other accused who are being tried with 
them This entails no hardship upon tht prosecution as it in 
optn to the prosecution where a pn oner is convicted on his owai 
pi a of guilty to call him as a witness in the trial against his co 
whiu 'inis inA -yfitafieii BUi’ftv Waiv nig aigm-ii au 'I'm 
dicisions to which I referred (ti- Pahuji Pirvu Lakshmanjee) 

I think It would bt. safer under the circumstances to exclude 
consideration of the confessions of P and B altogether I am 
not prepared to sav that m point of law thev must nccessan 

I I ixcludcd (followed in hheora^ 30 A 540) WTiere on 
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se\ eral accused persons on their joint trial pleads guilty, it is not 
always incumbent on the Court to accept the plea of guilty and 
remove him from the dock The court may for sufficient reasons 
refuse to accept the plea of guilty and continue to try him jointlv 
with the other accused and then m the trial take his confession 
into consideration against the other accused, Sukdeo Tenayir 
13 C N 552 But see M lusuf. 35 C W N 49 ° ^ 
122 B ' V,->vp 

exercised a 
at once on 
37 A 247 

refused to consider the statement of the confessing persons anu 
disapproved the course adopted m the lower court of keeping 
the confessing prisoner with other accused persons with the 
object of taking his statement into consideration ^Vhe^e 
some pnsoners pleaded guilty and the lower court considered 
their statements agamst the co-accused, the High Court observed, 
"Those prisoners pleaded guilty They were not tned at 
and therefore were not being jointly tned for the same offence 
with the other prisoners fhey were convicted on their own 
plea, and the only course to make their statements admissible 
against the other prisoner would have been to remove them fro® 
the dock and call them as witnesses,” yenAataswa/fU, 7 
102 Where after pleading guilty to the charge the accused 
gave evidence as to character ntld that he was jointly tried 
with the other accused, Fakhruddm 6 Lah 176 N 122 A 
See also Balt, 38 M 302 N 122 A As to the meanmg of the 
word 'trial see Venkatachennaya 43 M. 511 F B , Sahtb, ? 

615 IVhcre the Sessions Judges examined each of the accused 
in the absence of the other,making the latter withdraw from the 
Court during the examination of the former, held, that the con¬ 
fessions which some of the several ac used persons made m the 
absence of the other are not deserving of anj weight at all, e*' 
cept as agamst those who made them, Chandranith, 7 C 65 / 
Beftn 10 C 970 

122 B. Summary of the decisions. When one of 
several accused tned jointly for the same offence pleads guilty 
then (a) if his plea is accepted and he's convicted and sentenced 
thereon, hi can no longer be said to be tried jointly with the other 
accused and any statement made by him cannot be taken into 
consideration agamst the others, Kalit, ii Bom H C R I 4 ^» 
Ghand, 14 Ind Jur N S 125, China, 23 Mad 151 The only 
wavmwhich his statement may be made available agamst others 
is to Call him as a witness after his plea of guilty, Venkalaswam* 
7 M 102 (followed in Pahujt, 19 Bom 125) , Gardner, 9 
332. In i 4 nnyfl, 3 Bom L R 437 where two of the accused 
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persons who pleaded quilty and whose plea was accepted but 
sentence was oef^rred were taken from the dock and examined 
as watnes'e^ agam«t the other accused persons it was held by 
Candy ] that these men were competent witnesses as they 
were no longer accused persons but convicts but Fuller J held 
that the tnal of these men did not end with their conviction and 
that the> were still under tnal (6) tvhen the plea of guilty 
IS accepted but conviction and sentence is deferred the state 
ment made is not admissible against the other accused persons 
Venkatasuamt 7 M 107 Pahtjt 19 Bom 125 Ptrbhit 17 A 
524 Keramal 16 C W N 49 See also in this connection 
Chinti'i 23 151 Paltua 23 A 53 (c) but if the plea is not 

accepted and further evidence is taken and the case is decided 
on the whole evidence including the plea then trial cannot be 
said to terminate with the plea of guilty and such statement 
can be taken into consideration against the co accused Chinna 
23 M 151 Sukdeb 13 C W N 552 Nga Fa U B R 2nd 
Qr 170 28 I C 166 I4rr L J 186 Vempallt 38 M 302 
14 M L T 453 15 Cr I J 13 22 I C 157 When a 

person pleads guilty to a charge framed against him he ceases 
\pso facto to be an accused person The practice when there is a 
joint tnal of refusing to accept the plea of guilty and proceeding 
to try the accused in order that his confession may be taken 
into consideration, against his co accused is illegal That as he is 
no longer an accused he is a competent witness M lusuf 
35 C W N 490 

123 Same offence Sec 234 cl ('*) of the Cr P 
Code lays down that offences are of the same kind when they 
are punishable with the same amount of imprisonment under 
the same section of the Penal Code or of any special or local 
law The explanation inserted in this section by Act III of 
1894 has rendered obsolete those decisions in which it wa' held 
that the confession of an nbettor of one who was charged with 
attempt to commit the offence wis not eiidence against the 
principal The words imply same substantive offence Alageppan 
\\ eir 499 a Karuna 22 C 164 or same specific offence Badt 

7 M 579 Mohammed Weir 495 or an offence of the same 
definition Malapa Bw 14 Ind Jur N 19 Ntir Mohammed 

8 B 223 The expression same offence in S 30 means the 

identical offence and docs not mean an offence of the same kind 
The expression does not cover different offences in the same 
transaction by different persons Gour 32 C W N 1004 30 

Cr L J 475 Where two persons are accused of an offence of 
the ^ame definition arising out of a single transaction the con 
fe«sion of the one may be used against the other though it 1 
culpites himself through acts separable from those asen 
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to his accomplice and capable therefore of constituting a separate 
offcnct fn m that of hia accomplice A B were charged with 
delu cnng counterfeit coins to another under See 239 ^ ^ ^ ^ 

confessed that ht liaJ got the corns from B and at his request 
passed them on to se\eral persons held that A s confession "as 
admissible ■’gainst B Atir Mohammed S Bom 223 But "here 
there Is a joint trial of sc\cral accused persons under cntiren 
different sections of the IVna’ Code the confession of a co accused 
cannot be taken into consideration against the others /Iwri/J 
10 Bom H C R 4g7 Bala 5 B 63 Alagappan \\ eir 499 ^ 
Karuna 22 C 164 \\ here four persons "ere jointlj tried three 

for theft under Sec 380 I P Code and one for receiving stolen 
property under Sec 411 I P Code, held that the confessions 
of three persons "ho were charged under Sec 380 could not be 
taken into consideration against the other Btsh u i C \\ ^ 
35 ''here tbrte persons were tried jomtl) one for murder, 
another for abtttmg it and the third for conce'timg evidence 
of the murder it was held that the confession of the thir"^ accused 
could not be taken into consideration against the others 
10 Bom H C R 497 Bah 5 B 63 " hero at the commence 

ment of a joint trial the accused persons are charged under 
different sec 10ns but later on the chaige is altered so that all 
the prisoners are tried under the same section the confessions 
of the accused are admissible against each other Gobmda 
Bom H C R 278 A confc sion made bv \ co accused vd" 
B in a dacoity case is not a 'missible against B m a proceeding 
under S no Cr P Code though admissible a,^alIlst him in the 
dacoity case Maji uddtn 25 C " V 230 33 C L J 70 2 '* 

Cr I J 441 6r I C 703 

J 24 Confession The word must be construed 
meaning the same in this section as m the 24th and 25th ard 
26th sections Jagrup 7 A 646 The test S 30 intended should 
be applied to a statement of one prisoner proposed to be used 
’ ""cient bv 

offence 

persons 

against whom it is tendered In fact to use a popular and "cH 
understood phrase the confessing prisoner must tar himself and 
the person or persons he implicates with one and the same brusn 
Ganjra] 2 A 444 A statement must amount to a confession 
on the part of the maker vMth respect to the offence with "hicb 
all are charged before it can be taken into consideration acaii^t 
the other accused Mohesh 19" R Cr ifi Jaffar 19" ^ 
Cr 57 Beht 19 'V R Cr 67 Kukree 21 'V R Cr 48 
nan 21'V R Cr 53 Naga 23'V^ R Cr 24 Keshttb 25" _ 
Cr 8 Biijoo 25 \V R Cr 43 Amnia ro Bom H C R 49 / 



S 30 ] CONFESSION 189 

Daji bB Mulu 2 \ 646 ^^oorBux 6C 279 Ah Fojig 

22 C \\ N 834 Sttal 46 C 700 The statement of a person 
A ho ':a\s that he abetted i murder but unthdrew before it'- 
actual perpetrat! n. b\ his associites whom he savs he tried to 
dissuade from the offence on hi> part cannot be used as c\idei ce 
against his associite tried jointh with him for murder thou^jli 
this statement tal en with all other taidence m thi cast miglit 
Well seem to establish the case against the maker The inherent 
quaht\ of the statement must be that ol a confession beftre 
It can be u«cd against the others Amrita 10 Bom H C R 497 
The statement must amount to a distinct confession of the i ffence 
charged before If can be used against the others Daji 6 B 28h 
III Baijoo 2-) \V R Cr 13 (fol m S/ieroo '’5 Cr I J 1067 
81 I C 891 Righunalh 26Cr L J 1380 89 I C 51b) it wis 
held that the word confession was limited to a confession ot 
actual guilt But in other casts it has been held tliat the word 
includes not onh statements which amount to direct admission 


Fong 22 C \\ N 834 In Ntlhanla 35 \I 247 it was held that 
before the statement of an accused person could be taken into 
consideration against Ins co accused under this section it must 
amount to a confession tliere must be admission of the person 
making it or facts must be stated from which his guilt might be 
inferred The test is whether the person making tlic confession 
could have been convicted on that confession of the crime with 
Inch he and his co accused were charged Chum 22 Cr L J 
-60 60 I C f)bo It is not necessary that it should implicate 
the maker as fulK as the co accused No general rule can be 
laid dowTi md each case must be decided on its own facts An 
actual admission of guilt is not necessarj It is sufficient that 
the admission establishes constructive guilt Thus where an 
accused made a confession before the committing Magistrate 
as to robberv and the question was v\hether that confession can 


be taken i 

’ > r t . 

’ “■ ’■ *he cases 

of Ganjraj 


Judges 

held the 


iccuscd 

Suka 25 ( 


V state 


inent made bv an accused person which suggested an inference 
of guilt m ij amount to a confession though the person making 
the statement ma> dircctlv repudiate his participation in the 
crune Mhen it appears that the person was at all events an 
icccssorv prLsint at the commission of the crime it can be 
used against the co accused if sufficient corroboration is forth 
coming t/t Jiisodt 20 Cr L J 87 60 L J 426 53 I C 
(■91 Where two persons arc being jiothn tned for murd 
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and one of them made a confession which implicates hiinsell 
only of an offence under S 328 I P C held per Oldfield and 
Odgers J (Ramesam J diss) that it would be used 
against a co accused Mantcka 14 L \V 474 24 

L J 385 See Shxvahhai 50 B 683 p 193 But uhere 
an accused made a statement m which he carefully avoided 
saying that he took an> actual hand in the murder though he 
did state that he was one of the original conspirators and that 
ht was present and saw the murder being committed without 
attempting to interfere held the statement can not be considered 
against a co accused Hayat 23 Cr L J 561 68 I C 4 ®^ 

AIR (1922) Lah 119 4 L L J 41 A statement made bv 

an accused person that he and his co accused struck the deceased 
m exercise of their right of pnvate defence is in no sense a, 
confession and cannot be taken into consideration against the 
co accused Mania 26 Cr L J 531 6 L L J 434 85 f ^ 

371 AIR I9'’5 Lah 532 It is not necessary that the con 
fession should be one m which the maker of it persists up to and 
at the time of the trial Ah Fcong 46 C 411 22 C W N 

834 28 C L J 105 20 Cr L J 24 48 1 C 504 Such state 
ment will not be admissible when read as a whole it is consis 
tent with an attempt on the part of the maker of it to exculpate 
himself from the charge which has been or which is likely to 0® 
made against him [Ibta ) 

125 Made Sec 30 is not to be read as if the words ^ 
the trial vvere inserted after the word proved and the worn 

recorded substituted for proved Therefore a confession made 

at any time b> one of several accused persons under a ]omt 
trial for the same offence can be taken into consideration against 
the other accused person Tanga 14 Ind Jur N S 516 Where 
in a warrant ca«;e an accused pleads guilty to the charge and 
makes a confession on which lus conviction can be based his 
confessional statement is admissible against his co accused 
Ram Kissexi 29 Cr L J 835 in I C 387 AIR 192S Lah 
8S0 A statement made b> a co accused m the course of tna! 
m reply to questions under S 34'’ Cr P Code implicating an 

the other ac%.used 

been made nt anj 
But m this case 

Garth C J v\as of opinion that sec 30 did not applj to a con 
fc'ision made at the trial and he based his opinion on the ground 
tl at the word pro\ed in the section must refer to a confession 
made beforehand This section does not applj to the procedure 
where tie Judge asks questions and the accused gi\cs cxplana 
tions under a special section provided for that purpo'e Evidence 
must be tendered that on some previous occasion the accused 
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did in fact make a confession Mahadeo 25 Cr L J 303 76 

I C 1025 21 A L J 170 (i9'’3) A I R (A) 323 45 A 
323 the confessional statements of a co accused at the trial 
itself are not admissible in evidence Govinda 30 Cr L J 93-’ 
AIR 1929 Mad 285 In the case of a confession made before 
the trial it is not necessary that it should have been made in the 
presence of the other accused against whom it is offered m evi 
dence haltappa Weir 745 But where several persons were 
being tried jointly and the Sessions Judge when about to 
examine the prisoners required all but the prisoner under e\ 
amination to withdraw from the Court until his term for examina 
tion came round and convicted each prisoner chiefly upon what 
was said by his co prisoners during his absence from the court 
the High Court held the evidence so given was inadmissible 
Chandra 7 C 65 followed in Lakshman 6 B 124 Statement 
by prisoners m the absence of other prisoners whom it is intend 
ed to implicate thereby should have no weight except against 
those who made them Beptn 10 C 970 It is not necessary 
that the person who made the confession before the trial should 
continue to make it at the time of the trial to make it admissible 
against the co accused Ah Footg '*2 C W N 837 

126 Affecting himself and some other A statement 
made by an accused person may have the effects of (a) exonerat 
ing himself and implicating the co accused (b) implicating him 
sell to 1 lesser extent than the o accused (c) implicating himself 
to an equal degree with the co accused or Id) implicating himself 
t ? greater extent than tl e co accused 

(a) Stitements which arc self exculpatcrj are not a Imis 
Mble against co accused a< thev lad that implication of himself 
by the confessing person which is intended bj the Legislature 
to take th{ place as it were of the sanction of an oath or rather 
wl ich IS supported to serve as some guarantee of the truth of 
the accusat on against the other Balait 19 M R C 67 Where 
a person stated that he abetted a murder but withdrew before 
Its actual perpetration by his asso lates whom he tried to dis 
suade from the offence such a statement not being a confession 
of the offence on his part cannot be used as evidence against 
his co accused tried jointiv with him for murder An rtta 10 
Bom H C R 497 Where one set of prisoners made state 
mcnls jncsixojjisijag sjioiixcr set and fxcujpatm^ themselves 
such statements cannot be used against the prisoners of the 
second set Bunuaree •’i W R Cr 53 Srr aUo in this connec 
tion Ganjraj 2 A 441 Mula 2 A 646 \[ohesh 19 W R 
l6 hhuKree 21 W R 4S Baijoo '’o W R Cr 43 C 
6 B 28S ' 
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(h) \ statement which implicates the maker to a lesser 
extent than the co accused is not admi«‘;iblc agiinst the latter 
Before 1 confession of a person jomtlj tried with the prisoner 
can be taken into consideration against him it must appear 
that tilt confess on imphcatts the confessing person substan 
tialh to the same extent a>i it implicates the person against whom 
it IS to be Used in the commission of the offence foi which the 
prisoners are being jointly tried Belat ig U R Cr 67 So 
in Ganjraj 2 ^ 2-j4 Straight J observed— the test Sec 30 
intended should be applied to statement of one prisonei proposed 
to be Used in evidence as against another is to see whether it is 
sufficient by itself to justify the conviction of the person making 
it of the off nee for which ht is being jointly tried with th other 
person or pers ms against whom it is tendered In fact to u«e 
a popular and well understood phrase the confessing pnsoncr 
must tar himself and the person or persons lie implicates «dh 
one and the same brush See also Mulit 2 A 646 Chunihlt 
22 Cr L J 260 60 I C 6bo So in Batjoo 25 W R Cr 43 

Cdover J observed Neither can the statement of one prisoner 
be taken as evidence against another pnsoncr under section 30 
unless the parties are admittedly in pan deltcio when that is 
the confts mg prisoner implicates himself to tlie full as much 
as his CO prisoner whom be is criminating See also Mohesh 
19 \V R Cr 16 Pirhhtt 6 Cr L J 141 Sheocharan 26 
Cr L J 1537 go I C 485 21 N L R 88 AIR 1927 
117 But m Mohammei 8 B 2^*3 a statement bj the man 
who Was caught red handed which tended to reduce hts gu It 
to that ot a subordinate agent of the other was held tc be re 
levant against the other As regards the weight to be attached 
to the statement jt was obeerved A was caught red handed 
and his confession tends to reduce his guilt to that of a subordi 
nate agent of the appellant as pnncipil Such a confession wants 
in a great measure the intended guarantee of truth It is> self 
serving according to the idca^» of him who makf s it and cannot 
be relied upon 

(c) Under this section 3 confession which implicated the 
confessing person substantially to tlie same extent as it impl 
cates the person agumst whom it is to be ustcl m the commission 
of the offence for which the pnsoncis arc being jointlj tried may 
be taken into consideration against the other 

(d) So also can a statement be taken into consideration 
against persons other than the maker when the statement im 
plicates the maker to a greater extent \\hen A confessed 
having committed a murder at the instigation of B not then 
present held that the confe«-sion of \ is adtrt sibJe against B 
Gobinda ii Bom H C R 278 cases in N 12 j 
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\ statement made b\ n person accused of murder while 
in the custod\ of the polici that he had burned the cloth of the 
deceased and would show tlic police where he had done so though 
not a confessior of complete guilt so far as the charge of murder 
IS concerned i a direct admi si n of constnicfue guilt mas 
much as the burning of the clothes prmia ilv implies that the 
accused had taken part in the murder and was evidence for a 
consiction under S 2oi I P C Though the ordinary case 
contemplated b\ S 30 is ul ere the confessing accused directly 
implicates another a used as well asliimsclf there is no reason 
for holding that the section is limited to such a case ard does 
not also co\er a case where the confession indirectlj affects a 
CO ^.ccustd Shi ibfiai 50 B 683 27 Cr L T 1140 

127 Proved The confession must be proved strictly 
and shewn to have been taken m accordance with the Jaw but 
It is not ncces«ar> that the confession should have been made 
in the presence of the person against whom it is intended to be 
used It IS sul^cicnt if the statement is regularly put in evidence 
against him and he has a right to demand that it be strictly 
proved and shewn to have been in all essential respects taken 
and recirded as prescribed by law Chattier 24 W R Cr 42 
^^'here \ confession of one prisoner is fallen in the absence of 
the otl er prisoners and the latter have had no opportunity of 
denying or knowing vihat their cj accused has said such a con 
fession cannot be said to have been proved it is only after 
proper proof is given that such confession may be taken mto 
consideration against the others Lakshtnan 6 B 124 In 
yasin 28 C 689 the Court observed 'The accusation of N 
(one of the prisoners) may be considered against A (another 
prisoner) if that statement was put in evidence against him 
but as there is no allusion to it in the examination of this man 
it seems doubtful whether it was really put m evidence against 
him And if the confessmg prisoner denies having made the 
confession evidence must be given of the identity of the person 
making the cnnfes'iion for there is no presumption of law that 
a particul - - ’ '' ^ r, ^ 

cases in > 
vihere the 
under a 

DjjLvt. he. inn/ifaied. tha/. on. snmA. 'wtasi/in. a/yaised. di/L 

in fact make a confes'^ion Mahadeo 25 Cr L J 305 76 I C 

1025 21 A L J 179 (1925) A I R (A) 323 45 A 323 

128 Court This word mcludes not onlv the ludee 
in a tnal by a Judge and Jury but inclu 
Jury Ashulosh 4 C 4S3 

13 
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129 May take into consideration. "This section 
does not provide that such confession is evidence, still less 
does It say, that it may be the foundation of a case against an 
accused person The Legislature very guardedly says that »/ 
may he taken into consideration, and I think that the obvious 
intention < ” vas that, when, as against 

any perso his conviction, the truth 

or comple j the matter in question 

the circumstance of such person being implicated by the con¬ 
fession of one of those who are being jointly tried with him 
should be taken into consideration as boanng upon the truth 
or sufficiency of such evidence ' Per Jackson, J , jn Chander, 
24 W R Cr 42 S«cA s/a/ewirM/IS vithin the mean¬ 

ing of Sec 3 and could not therefore alone form the basis of a 
conviction Khandia 15 B 66 See also Ntrmal, 22 A 455 • 
7 Mad H C R App 15, Kahyappa Weir 741, Naga, 23 W R 
24 Ashutosh, 4 C 483 , Dtp Naratn 37 A 247, Laht, 38 C 
559 Lilaram, 25 Cr L J 1041 8i I C 817 20 L W 202 
(1924) AIR (M) 805 It IS not evidence against a co accused 
m the sense that a conviction on it alone can be supported, it 
could only be 'taken into consideration that is to say, it can lena 
assurance to other evidence, Banndra, 37 C 167, Dehendra, 28 

Cr L J 497 loi I C 881 It IS not to have the force of swom 

evidence Ntrmal 22 A 445 and it cannot be used as substan* 
ti\ e evidence Ram Mulla, Shomes Rep 44 Sapkii, 23 Cr L J 
129 63 I C 561 In Ashutosh 4 C 483 t«o of the Judges 

held that it is not sufficient to support a conviction, even if sup* 
ported by circumstantial evidence unless the circumstances 
constituting corroboration would if believed to exist, themselves 
support a conviction But the other learned Judges formingthe 
Bench did not take the same view (see in this connection Goburyn, 
31 Cr L J 881—125 J C 673 Nag) and m 22 A 445. the 
Judges did not agree with the contention of the counsel for the 
defence that the confession of a co-prisoner could not be used 
unless there was evidence which if believed amounted to proof 
against the accused So also in Rant, 19 M 482, where other 
evidence araounte ’ ' r 1 * 1 _ 

on the mght of 
it was held that 

a conviction for murder, but taken with the confession of the 
CO accused it was sufficient for that purpose The wording of 
the section (which is an exception) shows that the confession 
IS merely to be an element in the consideration of the endence, 
7 Mad H C R App 15, unless there is something more a 
conviction upon it uill be bad m law The words 'taken into 
consideration' mean taken into consideration for the purpose 
of arriving at a comhision of fact, and though a co accused s 



S 30 ] 


VALUES OF TESTIMONY 


195 


confe<«ton is not lechnicillj evidence within the definition 
gi\en in Sec 3 it inaj still be used quantum laleat for the basis 
of a reasonable inference Bo\aji 14 Ind Jur N S 384 This 
section only bestows a discretion upon the Court to take into 
consideration the confession of a prisoner against another Sadhu 
21 W R 69 and the Court must treat such confession of a co 
accused ^v^th suspicion Saphu 23 Cr L J 129 65 I C 561 
(fol Noni 38 C 559 15 C \V N 593 12 Cr L J 286 to 
I C 582 ) 

130 Respective values of the testimony of an accom 
plice and the confession of a co-accused The wording of 
this section shows that such a confession is merely to be an 
element in the consideration of all the facts of the case but does 
not do away wth the necessity of other evidence The statement 
of a CO accused is of less probafne force than the evidence of 
an accomplice for it is afflicted vvith all the inherent weakness 
of such endence and it cannot be tested as such evidence can 
be bj cross examination nor is it given under the sanction of 
an oath It is a general rule of practice that it is not safe fo 
convict upon the uncorroborated eiidence of accomplice and 
the confession of a co accused is even on a lower footing Con 
viction on such a confession alone has been held to be a case 0! 
no evidence and bad in law Gtddtgadu 33 M 46 (7 Mad 
H C R App 15 Afnbtgara X Mad 163 and Ashutoth 4 C 
483 F B referred to) Sie also Moheth 19 W R Cr 16 Laksh 
mayya 22 M 491 Doiajiva 10 B 231 Nga San 18 Cr L J 
774 41 I C 150 II Bur L T 140 U B R (1917) 1st Qr 
3 Sabit 20 Cr L J 497 21 Bom L R 448 5 Bom Cr Cas 
35 43 B 739 A«/«a 29 Cr L J 609 ti N L J 104 

AIK 1929 Nag 213 The testimony of an accomplice s subs 
-tantve evidence in the str ct sense of the term a conviction 
may legally proceed upon it without corroboration though the 
general practice of the court is to require corroboration (see Sec 
133 and ill b Sec 114) t s 

against «uch evidence fre 
corroborated or uncorrobor 

viction It is entirely otheivvisc wiii ut cu ues luii 01 «i to 
accused Anrim Dux 20 P L R Cr 37 See Ganaphl at 14 
Ind Jur N S 20 Bibiuban /hid 175 Dosa Jiba 10 B 231 
hrtshnabhat Ibid 3:9 Alagappan \\eir 74’ The corrobortr 
tivc evidence must be more ct^ent and should bt. more stnctlv 
od by tbt Court Ann when an accompi Cc gi'es evi 
iKncc as a watnc«s for a confes ion cannot be treated as of the 
simt valui as the ovidinct of an accomplice Gimpabhal an/e 



196 THE INDIAN EVIDENCE ACT, 1872 [ S 30 . 

according to English liw, Gangappa, 38 B 156 But See Sahl, 
ante 

131 . If there is no other evidence in the case such a 
confession will not sustain a ^conviction. A conviction 
based solely on the confession of co-accuscd is illegal Ashutosh, 
4 C 483 Amir 2 C W N 749, Ntkmtja, 5 C W N 294; 
■imbigara i M 163 following 7 M C R Ap 15, Lahshnmya, 
22 M 401, Ram, 1 A 675, N^rmdl 22 A 445, Khandui, 15 
Bom 66 Gangappa 38 B 156 If a prisoner was convicted 
upon such confession alone whether by a Jury or otherwise, and 
were to appeal to High Court, such a conviction ought to be 
set aside and a Sessions Judge trying such a case ought to direct 
the Jury to acquit, Ashutosh 4 C 483 But see Khert, 29 A 
434 4 A L J 310, where Richards, J remarked, "I can see 

no reason why a court could not legally convict an accused 
person on the unsupported evidence afforded by the confession 
of a co-accused At the same time I think it is verv seldom that 
a court would or ought to convict on the unsupported evdence 
afforded by the confes«ion of a co accused ' While admissions- 
which include confessions, arc by Sec 21 declared relevant and 
may be proved as against the persons makmg them, all that this 
section provides is that the court may take them into considera¬ 
tion against other accused persons This distinction of language 
IS significant, and shows that the court can only treat a con¬ 
fession as lending assurance to other evidence against a co-accusw 
and a conviction on the confession of a co accused alone would 
be bad in law, Laht, 38 C 559 

132 . Confession of co-accused must be corroborated by 
independent evidence both as to the corpus delicti and th& 
Identity of the person affected before it can be acted upon. 
The confession of one co accused is not corroborated by the 
confessions of other co-accuscd Takanah, 10 C W N notes 
XVI, Kaltyappa Weir, Lakshmaya, 22 M 491 A tainted 
evidence is not made better by being doubled in quantity, or by 
repetition, Biptn, 10 C 970, 19W. R Cr 19, 

19 W R Cr, 57, Sadhu, 21W R Cr 69, Koonjo, 2Q W E 
Cr I, Malappa Bin, 11 Bom H. C R 19'’. Where 
there are two sets of evidence, each of which requires corrobora¬ 
tion before it can be acted upon, one can not be taken to corrobo¬ 
rate the other and the two sets cannot be joined together to 
justify any court m acting on such evidence Evidence brought 
m under Sec. 288 Cr P Code cannot be accepted as proper 
corroboration of a confession made to a Magistrate and retracted 
at the Sessions trial specially where that confession was not 
voluntary, Joiah, 27 C. 295. The corroboration must be by 
independent evidence, Koonjo, 20 W. R. Cr. i; Jaffar Alt, ^9 
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R Cr ’4 -ishiitosh 4C 4S3 Ram Saran 8 A 3(6 Dosa 

Jiba 10 Bom •’31 Alagappan Bah ^\el^ 74-’ bluroo _5 

Cr L J 10O7 81 1 C 891 19^4 \ I R {N) 78 \ confession 

of t CO accused is not held to be corroborated bj the statement 
of persons uho admit being cogni ant of the crime but took no 
means to prevent cr disclose it the evidence of such persons 
bemg no better than the evidence of accomplices Chundo 24 
\\ R Cr 53 And tJie cirroboration b\ independent evidence 
must be regarding both the identification of the persons whom 
these confessions implicate as well as the facts thej state 
Mohesh 19 U R Cr 19 Bt dhu iB 475 Malappi Bin ii 
Bom H C R 196 haltayappi Wcir 741 Ram Saran 8 A 
306 Dosa Jiba 10 B ->31 Laht 38 C 559 Nothing is easier 

for a man than to narrate events with accuracj and >et more 

so when coming to describe the acts of a particular person to 
change his personahtv so as to e\c«lpatc a guiltj friend and to 
implicate an innocent person or an enrmv Facts which do not 
show the connection of the prisoner with the commission of the 
offenc 
in wh 
show 

Btpin 10 C 970 following hauab Jan 8 W R Cr 19 And 
the corroboration by independent evidence must be with regard 
to all the persons implicated by the confession for its corrobora 


B 143 The corroboration ought to be of the kind that not only 
confirms the general story of the crime but also unmistakablv 
connects the co accus d with tlie crime Jauat 19 Cr L J 275 
44 I C 17c) 19 P \V R 1918 Ci 70 P L R 191S The 
confession is not strengthened by the fact that it is supported 
by other confessions whether these have been made m such 
circumstances as to preclude the theory that there has been con 
nivance between the parties making the confessions or not hga 
Po 27 Cr I J 743 95 I C 71 4 R 45 

133 Nature of corroboration necessary WTat would 
be a sufiici nt corroboration must depend on the circumstances 
of each particular ca«c Ashutosh 4 C 483 and each cas must 
Air oiT nS'm-viT •frinV rmf mrCorr r9> sirppir^' jirribgavs iVy 

otiur cases GobardI in 9 \ Maikn Lai 2o A 133 Where 

the ccrrobaration consi ted of the statement of viitnesscs which 
though gu n t to su picion wire conbistent with the innocence 
of the accu iJ h'll the corroboration fell far short of what is 
rcquirid to support a conviction Babur Ah 19 C W N 5*^4 
Tilt confes ion of the accused would ^ • 
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Baijoo 25 W R Cr 43 so also the evidence of independent 
"ind reliable eye-witnesses In cases of corroboration by cif 
cumstantial evidence it has been held that if the other evidence ' 
tends to a conviction or constitutes a strong Prma faice case, 
then it would be sufficiently corroborative, Chmtder 24 W R Cr 
42 Naga 23 W R 24 In Ashuiosh, 4 C 484 two of the 
Judges held that corroboration by circumstantial evidence is 
not sufficient uni ’ 

would if believe 
But this view is 

which IS supposed to afford independent corroboration must be 
in Itself reliable and not doubtful evidence which is treated as 
reliable in consequence of the confessions otherwise it will not 
be independent corroboration secondly the value of the con 
lesstons of the accused against a co accused when these confessions 
are retracted is ver> low, Sabtl 43 B 739 20 Cr L J 497 

21 Bom I R 448 5 Bom Cr Cas 35 51 I C 657 The 

circumstances must be inconsistent with the prisoner s innocence 
If they are consistent with the prisoners innocence or can be 
explained away the\ are not sufficient corroboration Karoo, 

6 W R Cr 44 The possession 0/ property identified to be 
stolen property by the accused the mscovery of the same m 
his pnvate premises shortly after the offence if clearly proved 
and not otherwise explained is sufficient corroboration of the 
confession of a co accused in cases of theft dacoit> or 
dishonest receiving of stolen property Jaffar Ah 19 W R Cr 
57 Kaga 23 W R Cr 24 Ram Satan 8 A 306 Koottja, 
20 W R Cr I Chunder 24 W R C 42 Hardeita 5 N W P 
214 Dttsa Jtba 10 Bom 231 Krtsknabat 10 B 319 But the 
discovery of the stolen property in a tank near the house of the 
accused shortly after the murder or in the t ther places accessible 
to others is not suffic ent corroboration laffar Ah Hardaia 
Knsanabhai supra nor is the production b} the accused of 
stolen property some months after the crime sufficient corro 
boration of the confession of co accused that the accused commit 
ted house breaking Dasa Jtba supra The possession of pro¬ 
perty taken from a murdered person is not adequate coirobora 
tion cf the evidence of an accomplice charging such person in 
possession with participation in the murder though it would 
no doubt be corroboration of evidence that the prisoner par 
ticipated in a robbery or that he bad dishonestly received stolen) 
property Ramsaran 8 All 306 Presence of all the accused on 
the day of the murder near the spot where the dead body was 
afteiavards found, held not sufficient corroboration Jbtd 
see also Kahyappa Weir, 745 Absence from home on the night 
of the murder is Jio corroboration Bepm 10 C 970 Sudden 
flight after the occurrence is not considered to be of much weight. 
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Sorab Ray, 5 W R Cr 2S, Batjoo, 25 \V R Cr 43 But see 
also Gobardhan 9 All 528, where contrary views were held by 
different Judges The finding of the instrument of crime with 
marks alleged to be of blood a week after the occurrence is held 
to be slight corrcboration, Mahesh, 19 W R 16 Vliere the 
medical evidence supported the stoiy of the approver that death 
was due to throttling, it was taken as corroborabve of the ap 
prover’s storj as to the mode of death, but not as to the com¬ 
plicity of the accused who was named by the approver, Saihti, 
21 W R Cr 69 

133 (a). Corpus delicti Not only as to persons spoken 
of by accomplice must there be corroborativ e ev idence but, which 
is more important still as to the Corpus Deliclt, there must be 
some pnma facie evidence pointing the same way to make the 
evidence of an accomplice satisfactory As has been recognised 
in manj cases the man who charges another with the commission 
of a crime m which he •$ himself implicated requires corrobora¬ 
tion as to the particular person but still more as to the existence 
Itself of anj crime or of the particular crime CHahtr i Bom 
475 n A conviction based on the testimony cf approvers un¬ 
corroborated as to the identitj of the accused person cannot be 
sustained Budhu, i Bom 475 See also Laht 38 C 559 

134 Value of retracted confession of a co-accused 
A retracted confession should carry practicall} no weight as 
against a person other than the maker Yasiii 28 C 689 A 
rLtmcted confession In taken into consideration against 

porsoni jointh tried with the mak«.r thereof Maihi 20 A 133 
29 A 534 The Fvidcncc Act does, not make an> distinction 
between a retracted or unretracted confession Both arc equally 
admissible andmav be taken into consideration though it may 
be tint less weight would be attached to a retracted confession, 
Gour 32 C W N loo-i 30 Cr L J 475 \ retracted confes 

Sion cm bt used as corroboration of the statement of an approv er 
both ds agiinst tlie person making it and also as against hn co- 
accilsid Pratiip -7 Cr I | 6 Lah 415 AIR ic)25, 

L 605 A confc Sion midt bifore a ci'se comes up for tnal but 
\\ith<lrav\n at till timeofth* trni would still be admissii 1 against 
the other accused undvr this section l/iAo»g ’2 C \\ '' S34 
rjii rtirictcd confession of an accused ptrton mav be sufficient 
corroborition of the approvers storv a'l agunst him«e!f but not 
i« It, unst a CO accused Palin 20 Cr L J 18S 12 P \\ R 
1910 30 I C O04 To plaCL an\ nhance on a rttracted con- 
fe-Mon agdinsl a co accused would bv. most unsafe LaUt 38 C 
530 Tilt wcrtl confession in S jo cvmot be restneted to one 
tint has not bevii retracted and once a confession n proved it 
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Ba po 25 W R Cr 43 so also the evidence of independent 
and reliable eye witnesses In cases of corroboration by cif 
cumstantial evidence it has been held that if the other evidence 
tend"? to a con\iction or constitutes a strong pnma fatu case 
then it would be sufficiently corroborative Chunder 24 W R Cr 
42 Naga 23 W R 24 In Ashutosh 4 C 484 tuo of the 
Judges held that corroboration by circumstantial evidence is 
not sufficient unless the circumstances constituting corroboration 
would if believed to exist themselves support a convicticn 
But this \iew IS not accepted in Rant ig M 482 The evidence 
which IS supposed to afford independent corroboration must be 
m Itself reliable and not doubtful evidence which is treated as 
reliable m consequence of the confessions otherwise it will not 
be independent corroboration secondly the value of the con 
lessions of the accused agninst a co accused when these confessions 
are retracted is very low Sabtl 43 B 739 20 Cr L J 497 

21 Bom L R 448 5 Bom Cr ^s 35 5 r I C 657 The 

circumstances must be inconsistent with the pnsoners mnoeence 
If they are consistent with the prisoners innocence or can be 
explained away fhet are not sufficient corroboration Karoo, 
6 W R Cr 44 The possession of property identified to be 
stolen property by the accused the disco\er> of the same m 
his private premises shortly after the offence if clearly proved 
and not othenvise explained is sufficient corroboration of the 
confession of a co accused m cases of theft dacoitj of 
dishonest receiving of stolen property /rtjfnr Alt 19 W R Cr 
57 Naga 23 W R Cr 24 Ram Saran 8 A 306 hoonja 
20 W R Cr I Chunder 24 \V R C 42 Hardeua 5 N ^ 
214 Dasa Jtba 10 Bom 231 KrtshnadaC ro B 319 But the 
discovery of the stolen property in a tank near the house of the 
accused shortly after the murder or in the tther places accessible 
to others IS not suflic ent corroboration faffarAh Hardeita 
Knsanahhat supra nor is the production by the accused of 
stolen property some months after the crime sufficient corro 
boration of the confession of co accused that the accused commit 
ted house breaking Dasa Jtba supra The possession of pro¬ 
perty taken from a murdered person is not adequate corrobora 
tion cf the evidence of an accomplice charging such person in 
possession with participation in the murder though it would 
no doubt be corroboration of evidence that the prisoner par 
ticipatcd in a robbery or that he had dishonestly received stolen 
property Ramsaran 8 All 306 Presence of all the accused on 
the day of the murder near the spot where the dead body wa*’ 
afterwards found held not suffiaent corroboration fhtd 
see also Kahyappa V eir 745 Atsence from home on the 
of the murder is no Corroboration Bepin 10 C 970 Sudtwn 
flight after the occurrence is not considered to be of much v\ eight. 
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Sorab Ray 5 W R Cr 28 Batjoo 25 \V R Cr 43 But see 
abo Cobardhan q All 528, where contrary views were held by 
different Judges The finding of the instrument of crime with 
marks alleged to be of blood a week after the occurrence is held 
to be slight corrcboration Mahesh ig W R 16 ^Vhere the 
medical evidence supported the story of the approver that death 
was due to throttling it was taken as corroborative of the ap 
prover s story as to the mode of death but not as to the com 
phcit} of the accused who was named by the approver Sadhu, 
21 W R Cr 69 

133 (a) Corpus delicti Not only as to persons spoken 
of b\ accomplice must there be corroborative ev idence but which 
IS more important stiU as to the Corpus Dehelt there must be 
some pnma facie evidence pointing the same vay to make the 
evidence of an accomplice satisfactory As has been recognised 
in many cases the man who charges another with the commission 
of a crime m which he s himself implicated requires corrobora 
tion as to the particular person but still more as to the existence 
Itself of any crime or of the particular crime Chaiur 1 Bom 
475 n A conviction bi<ed on the testimony (f approvers un 
corroborated as to the identity of the accused person cannot be 
sustained Bud/iu t Bom 475 See also Laltl 38 C 559 

134 Value of retracted confession of a co«accu6ed 
A retracted confession should carry practically no weight as 
against a person other than the maker Yastn g8 C 6S9 A 
retracted confession maa be taken into consideration against 
ptr-» ins jomtU tried with the maker thereof Afatbu 20 A 133 
29 A 534 The Evidence Act does not make any distinction 
between a retracted or unretracted confession Both are equally 
admissible andma> be taken into consideration though it may 
be that less weight would be attached to a retracted confession 
Goiir 32 C W N 1004 30 Cr L J 475 A retracted confes 

Sion cm be used as corroboration of the statement of an approv cr 
both a against the person making it and also as against his co 
accu cd Pratap -’7 Cr I I 5rj 6 Lah 415 AIR rg'^S 
I 605 A confc Sion made before a cabC comes up for tnal but 
withdrawn at the time ofthe fnaf would sti/l be admi sill against 
the other accused imdir this, section IhPoong 22 C \\ N 834 
fh rttractea' conil^sion oi*an accu etf persorr may 6if 
corroboration of the approvers storv as against himself but not 
as a^urist a co accused Pallia 20 Cr L J 18S i-* P V R 

1919 49 I C C04 To place anv nliance on a retracted c 
fission against a co accused would be most unsafe Lalil 
559 The word confession in S 30 cannot be restneted 
tint has not been n.tricted and once a cc 
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mi\ be taken into consideration Bat the High Coiirfs in India 
ha\>. hid doun nilc'. of eudtnce niuch desene all re%ercnce of 
la« conMction founded on the confession of a co accu-ed 
cannot be sustained Gtttt^a/>pa 3S B 156 15 Bom L R 975 

2 Bom Cr C ffoJ A/uitniia. 15 B 66) Such a confes'^ton does 
not constitute the independent etidence of corroboration of the 
statement of an approver which is required to bise a conxnction 
thi.reon Httbba ii Cr L J 71 r2 O C 418 4 I ^ 

In considering the guilt of a co-accused no probatne ^'aIue cart 
be attached to a statement of an accused person made before 
the ^lagistnte but retracted it the Sessions Court, Rjghunatb, 

26 Cr I J 13S0 bg I C 516 air 1926 N I19 A re¬ 
tracted confession should cam practicalJv no weight a-« against 
a peison other than the maker. Bisesuixr 26 C \V N loio 
Such a confe<isicn e^en if eeniiine is not a safe basis for a con- 
Mction Pala 29 Cr f J 267 AIR 1928 Lah 329 

135 . Secs. 30 and 27 5 r<' N 114 “II the confee-uon 
IS excluded bj sections 24*26. but there is discfverj’ under S 

27 then so much of the «ho|e. as leads •mmcdintcK to thi dis* 
oxer\ being admi'‘'ibff thereunder is admi«5ible under S 3 ° 

against both if it is a confession on the part of the 
maker and aHtCfs him'df and «ome other co*accused, 
but not othinvise a confession parih (Ranin, 3 B i~) 
admissible against the maker under S 27 is admissible 
under S 30 against his RIlow prisoner onh when the 
admissible pare ts a conftssion of the mnkcra 
and affects hini*elf and th» co-accused as agauiat wh'>rn it is 
considered If the admissible part is a confession' and 'affects 
both persons it cannot be first rejected against co-pn*oncr B 
on the ground that the whole conle-sion wub unduK obttined, 
and then tint \er> part admitted as agunst the maker A 
the ground ol discoi erv but sf ould be admitted under S 30 against 
both, Bis/a/n, 2 E J 53 2 Cr L J 22 , though on tiktog 

it into consideration no weight should be attached to it, as against 
B. unless it was suf/icicntJi corroborated, and the mere di** 
co\er\, though it might be sufficient for the coniiction of A 
would not generalh, of itself apart from other evadence to show 
B’s complcitv, corroborate A , sufficienth as to B's being con¬ 
cerned in the offence" Woodroffe Sth Ed 303 confession 
of the Iimitcil kind allowable b\ S 27 mai be taken into con* 
sideration agamst a co accused, S^tiab/ia$, 27 Cr L J ti 4 ®' 
97 I C 660 50 B 6S3 A direction to the Jurj to take into 

considtralion a confession of one accused agunst another accuscu 
IS a mi'direction when such confes-aon is not (he immediate cru-^ 
of the di'Cticrj of some fact rcle\ant as against such other 
accused 31 M 127 iS M L J 66 
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135 A Adm ssion by one accused not admissible 
against others Where m a counter information before the 
Police one of the accu<^ed made an admission that all the accused 
were present at the occurrence held that the evidence is admis¬ 
sible against the accused who laid the information, but not against 
the others Haeir ir Cr L J 96 5 I C 315 ii C L j 

301 14 C W N 493 

135 B Sec 30 and S 110 Cr. P. Code. The confession 
ot a CO acru'id was held to be inadmissible against other accused 
persons the pro\isions of S 30 not being applicable Amirulla, 
22 C \\ N aoS Persons who are jointly proceeded against 
under S 117 Cr P C cannot be said to be jointlj tned for the 
sam<- offence and this section is inapplicable Sarju 41 A 231 
49 I C 654 

Sec. 31. Admissions are not conclusive proof 
of the matters admitted, but they 
E.1 “ estoppels under 

asy estop the provisiODs hereinafter contained 

136 This section is best illustrated by the following obser 
\ations of Bajk) J in Heane 9 B & C 577 "There is no 
doubt but that the express admissions of a party to the suit, or 
admission implied from hts conduct are evidence and strong 
evidtnci. against him but we think that he is at liberty to prove 
that •.ucli admissions were mi«takcn or were untrue and is not 
estopped or concluded bv them, unless another person has been 
induced by them to alter his condition m such a use the party 
IS eitoppcd from disproving their truth with respect to that 
pcr'on (ind those claiming under him) and that transaction , 
but as to third persons he is not bound It is in well established 
principle of law that estoppels bmd only parties and pnvics and 
not strangers 

Sec. 32 . Statements ttntten or verbal, of re- 
ca ch in which facts made by a person who 

statement of rcioant IS dead, Of wlio cannot be found, or 
S’’of c’JJnof" EE " >'» ■'“ breome incapable of gmng 
found etc is reie c\idencc, OF ttliosc attendance can- 
not be procured without an amou 
of dch\ or c\pencc which, under the circumsta 
of the cabc, appears to the Court unreasonab 
themsehes relevant facts in the followine- 
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(1) When the statement is made by a person as 
to the cause of his death, or as to 
\^•hen It relates to ^nv of the circumstances of the 
° transaction which resulted in his 

death in cases in which the cause of that person's 
death comes into question 

Such statements are relevant whether the person 
who made them was or was not at the time wnen 
they IV ere made under expectation of death and 
whatever mav be the nature of the proceeding m 
which the cause of his death comes into question 


(2) When tlie statement was made by such 
person m the ordinary course of 
Or IS mad^ in business and m particular when it 
consists of anv entry or memoran¬ 


dum made by him m books kept in the ordinary 
course of busmess, or m the discharge of pro 
fessional duty or of an acknowledgment written 
or signed by hun of the receipt of money, goods, 
securities or property of any kind or of a document 
used m commerce wntten or signed by him or of 
the date of a letter or other document usually dated, 
wntten or signed by him 


(3) When the statement is against the pecuniary 
or proprietary interest of the person 
of making it, or when, if true, it 

would expose him or would have 
exposed him to a cnminal prosecution or to a 
suit for damages 


(4) When the statement gives the opinion of any 
f such pei^n to the exi'^tence 

as to public right <«• of any public right or custom or 

general in- 

terest, of the existence of wmen, 
if It existed, he would have been likely to be aware, 
and when such statement was made before any 
controversy as to such nght, custom or matter has 
arisen ' ' 
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Or relates to exi: 
teace of relationshjp 


(5) When the statement relates to the existence 
of any relationship* [by blood, mar¬ 
riage or adoption] between persons 
as to \vhose relationship* [by blood, 
marriage or adoption] the person making the state¬ 
ment had special means of knowledge, and when' 
the statement \\ as made before the question m dis^ 
pUte \va« raised 


(6) When the statement relates to the existence 
of any relationship* [by blood, mar- 
or deed^efatm *to adoption] bctwccn pcrsons 

” deceased, and is made m any 
mil or deed relating to the affairs! 
of the famil} to which an\ such deceased person 
belonged, or in any family pedigree, or upon any 
tombstone, family portrait or other thing on which 
such statements arc usually made, and when such 
statement ^\as made before the question in dispute 
w as raised ' 


(7) When the statement is contained in any, 
Or in document Other documcnt which 

relating to transaction relates to any such transaction as 
IS mentioned insertion 13, clause(«) 

(8) When the statement was 
Or >=■ made by made by a number of persons, and 

several persons and j r i ^ 

expresses feelings ro expressed leelings or impressions on 
levant to matter m thciF part relevant to the matter 

ouestion •», 

in question 


IllHStrcUtom 

{a) The question i*. «hether A was murdered b\ B , or A 
tiled of injuries receucd m a transaction in the course of which 
she was riMsIied The question is whether she was ravished 
b> B cr 

The question is whether A was killed bj B under such 
circumstances that a suit would he against B b> \ s widow 

'These words in s 3J els (sJ and (6) were inserted b> the In 
Evidence \ct Amendment Act (18 df 187 ) s 2 Cenl Acts \cil II 
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Statements made by A as to the cause of his or her death 
referring respectively to the murder the rape and the ac^^ion 
able ^^ro^g under consideration are relevant facts 
( 6 ) The question is as to the date of A s birth 

An entry in the diar'v of a deceased surgeon regularly kept 
in the course of business stating that on a given day he attended 
As mother and deluered her of a son is a relevant fact 

(c) The question is whether A was in Calcutta on a given day 

A statement m the diary of a deceased solicitor regularly 
kept m the course of business that on a given day, the solicitor 
attended A at a place mentioned in Calcutta for the purpose 
of conferring with him upon specified business is a relevant fact 
(«?) The question is whither a ship sailed from Bombay 
harbour on a gu en da) 

A letter written b) a deceased member of a merchant s firm 
by which she was chartered to their correspondents m London 
to whom the cargo was consigned stating that the ship sailed 
on a given day from Bombay harbour is a relevant fact 

(e) The question is whether rent was paid to A for certain 

land 

A letter from A s deceased agent to A saying that he had 
received the rent on A s account and held it at A s orders is a 
relcv ant fact 

(/) The question js whether A and B were legally married 
The statement of a deceased clergyman that he rnarned 
them under such Clrcum^tarlces that the celebration would be 
a crime is relevant 

{g) The question is whether A a person who cannot be 
found wrote a letter on a certain day The fact that a letter 
written by him is dated on that day is relevant 

(/») The question is what was the cause of the wreck of a 

ship 

A protest made by the Captain whose attendance can not 
be procured is a relevant fact 

f») Tlie question is whether a given road is a public vvuy 
A statement by A a deceased headman of the village that 
the road was public is a relevant fact 

( 7 ) The question is what was the price of grain on a certain 
day m a particulir market A statement of the price made 
by a deceased banva in the ordinary course of his busmcas is a 
relevant fact 
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{k) The question is whether A who is dead was the father 

ofB 

A statement by A that B was his son is a rele\ant fact 

(/) The question is what was the date of the birth of A 

A letter from A s deceased father to a friend announcing the 
birth of A on a given day is a relevant fact 

(m) The question is whether and when, A and B were 
mamed 

An entrv in a memorandum book bj C the deceased father 
of B of his daughter s marriage with A on a given date, is a re 
levant fact 

(n) A sues B for a libel expressed m a printed caricature 
exposed in a shop window The question is as to the similanty 
of the cancature and its libellous character The remarks of 
a crowd of spectators on these points may be proved 

NOTES 
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Stitcmcnts m'lcle bj \ is to the ciuse of Ill's or her tlcnth 
referring rrspccti\ilj to the murder, the npe nnil tlic notion- 
abli nnrong iinilcr consuUrition ire rilcvnnt facts 
(i) The question is is to the date of A * birth 

An entrv m the dnrv of 1 dectasisl surgeon regulirlj kept 
in tlic course of business stiting tint on 1 given di\ he ittendtd 
As mother ind delivered Iitr of 1 son is i relevant fact 

(r) The question IS whether V vv is in Cilcutti on 1 given daj 
V stuimint in the dtirv of 1 deensod solicitor, regularl) 
kept III till, course of business that on i given dij, the solicitor 
attended \ at i place mentioned m Calcutta for the purpo e 
of conferring with him upon specified business is 1 relevant fact 
(rf) Thi question is whether a ship sailed from Bombaj 
harboui on igivendaj 

A Utter wnttin In a deceased numlnr of a merchant s firm 
b) whicli she was clnrtereil to their corre'spondcnls in I onclon 
to whom the cargo was coiKigncd stating tint tlie «hi/> sailiu 
on a given da\ from Uonibaj harbour i» a relevant fact 

(r) llu qiustion i' whetlur rent was paid to A for ccriun 

land 

\ letlir from As deccisid agent to A sajmg that he had 
ncvivid till relit on A s account and held it at A s orders is a 
rclev int fact 

(/) Ihe question is whither \ md It were Kgillv married 
Till statement of a d ciasid eUrgvman that he married 
them under such circum tvncts that tin celebration would I 
a crime is relcv int 

te) The question is whet/ur I a pirson who cannot 
found wrote i letter on a certiiu dav Ihi fact that a Icttir 
wnttin bv him is dated on tint di\ is relevant 

(/i) Ihc question is %\lnt was the call e of the wreck of a 

ship 

A jirotist made bv the Captain veliose attendance can not 
bcprocuriil is a reli v ant fict 

(1) Ihi quistion i< whether a gum roid is a public wu 
\ stitiiuciit bv \ a deceased headman of the vilhgi that 
tlie roul was pul>hc is a nlivant fact 

(7) Tlie question is what w »s tin price of grain on a cirtam 
dav m a particular mirkit \ stitemiut of iJio jirice unde 
b) a deci isid banv i in the ordmarv course of lus hiisinei' is 1 
relcv ant fict 
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(k) The question is whether A who is dead was the father 

of B 

A statement bj A that B was his son is a relevant fact 
(/) The question is what was the date of the birth of A 
A letter from A s deceased father to a friend announcing the 
birth of A on a gi\en day is a relevant fact 

(»n) The question is whether and when A and B were 
married 

An entr\ in a memorandum book by C the deceased father 
of B of his daughter s marriage with A on a given date is a re 
!e\ant fact 

(n) A sues B for a libel expressed in a printed caricature 
exposed m a shop window The question is as to the similarity 
of the cancature and its libellous character The remarks of 
a crowd of spectators on these pomts may be proved 


NOTES 

137 PnmcpU 

138 Verbal 

139 Person 

140 Dead 

141 Cannot be found 

142 Incapable of gmng evidence 

143 Delay and expense 

144 Clause (i) Principle on uhtek such stalemenls are 
admitted 

144 (<j) Difference betueen English lau. and Indian laic 

145 V alue to be attached to these declarations 
X46 Competency 

147 Subject matter and form of the declaration 

148 Proof of dying declaration —admtsst&fe 

149 Inadmissible 

150 Clause (2) Principle 

151 Difference betueen the English lau> and the Indian law 
151 (a) Personal knouledge 

151 (fc) Contemporaneousness 
151 (c) Ccltaterat mailers 
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152 Value 

153 Ordinary course of bttstness 

154 Extrinsic proof 

154 (^) InadmissibU 

T 55 Clause (3) Statement against tnleresl Principle 

156 Interest 

157 Extrinsic proof 

158 Value 

159 Clause (8) 

137 Principle As a general rule oral evidence must 
be direct (Sec 60) It maj happen howcser that a witness 
who if present before the court could give hi» direct evidence, 
la dead or cannot be found or has become incapable of giving 
evidence m consequcn.ee of phvsteal or mental injury or disease 
or It mav be that his attendance cannot be procured wthout 
an amount of delay and expense which having regard to the 
ciicumstances of tKe case it would be unreasonable to incur 
and It may be that the witness has made a statement either 
written or verbal with reference to the relevant fact under 
such circumstances that the truth of the statement may be pre 
sumed The law here dispenses with direct oral evidence of 
ti A fiot -in 1 TT ♦! f « 4— «. provided by cross 

Hows that state 
statement being 
11 be 
leral 
pro 

visions of this section arc exceptions to the rule which excludes 
hearsa> 

138 Verbal Inatmlon-idvatgeofinurdcr it transpired 
that the deceased shortly before her death was questioned by 
several persons as to the circumstances in which the injuries 
were mflictcd on her She being conscious but unable to speah 
nodded her head in answ ers to those questions put to her, held 
b} the Tull Bench CMahmood J dissenting) that the questions 
and the answer-’fahen together might propcrij be regarded os 
\crbal statements made bv a person ns to the tauSeoflns 
denth and therefore they were admissible under See 3'’ Tin- 
wordu-^cdib verbal which means by v\ords It la not necessary 
that the word should be spoken If the word oral had been 
used then of course onij it would have been confined to word 
spoken Iw mouth Abdulla 7 A 385 signs arc verbal vState 
menls sadhu 49 C 600 26 C \\ N 4I+ AIR {1922) 

Cal 409 25 Cr L J 529 
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Gestures Gestures made in ansiver to questions put are 
clearl} evidence under this section but the interpretation 
of gestures IS for the Court alone and opinion of iMtnesses as to 
the meaning of such gestures is not evidence Chandrtka i P 
401 3 Pat L T 771 AIR (1922) Pat 535 The state 

ment should be a true record 01 what in point of fact occurred and 
should bear on its face the questions put and the nature ot the 
gesticulations made in response The officer who recorded the 
statement should be called as a witness 2 P R Cr 1886 

139 Person Person does not include persons Where 
a statement written or verbal is made by several persons 
and one or more of them is or are dead then the statement of 
the deceased person or persons is evidence even though the 
survivors is or are not called and he or they are withheld 
without any reasonable excuse that may be a matter for 
legitimate comment by the other side Chandra 26 C 236 

3 C W N 88 

140 Dead The death of the witness must be strictly 
proved unless the other side admits it Gogala 12 W R Ci 80 

141 Cannot be found Where there was nothing on 
the record to shew that by ordinary care and the use of ordi 
nary means the witness could not have been produced the 
evidence was reiected Mowjan 20 W R Cr 69 Lucky 24 
W R Cr 18 See aho notes under Sec 33 Enquiries and 
answers tendered to the Judge to shew reasonable search for 
an absent witness arc admissible m evidence (Phip 206) 

142 Incapable of giving evidence See notes under 
Sec 33 

143 Delay and expense notes under Sec 33 

144 Clause (J) Principle on which such statements 
are admitted When a man is dying the awful position in 
which he is placed is held by the law to be a sufficient guarantee 
for his vencitj and therefore the tests of oath and cross 
examination are dispensed with under such circumstances The 
maxim of the hw is Memo morUunts prcsimitnr mtnUr %—a man 
will not meet his maker with a lie in his mouth (Norton p 177) 
The grounds of admission arc —(i) death (2) necessit} for the 
Victim being generally the only eyewitness to such crimes the 
exclusion of his statement would tend to defeat the ends of 
] istice and (3) the sense ol impending death which creates a 
sanction equal to the obligations of an oath (Phip p 299) See 
aUo Tenoo 15 W R Cr li 

144(a) Difference between English law and Ind 
Jaw Under the English law such statements are adm 
onij m trials for murder or man slaughter and when mad 
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a sen'^e of impending death to prove the circumstances of the 
crime Under the Evidence Act such statement is admissible 
whether the person who made it was or was not under a sense 
of impending death and it is admissible in all cases civil or cn 
minal whatever may be the nature of the proceedings pro\ided 
the cause of the death of the person is m question Btssoranjan, 
6 W R Cr 75 The terms of the S"C are very explicit Of 
course the death of the person whose statement is sought to be 
put in should have ensued in both the cases before it can be 
admitted If the person survives after making the statement 
then it can onlj be admissible under Sec 157 of the Evidence 
Act to corroborate his testimony Ram Sattu, 4 Bom L R 434 

145 Value to be attached to these declarations 
Though these declarations are entitled to great weight, it 
should always be recollected that the accused has not the power 
of cross examination—a power quite as essential to the elicit¬ 
ing of the truth as the obligation of an oath can be, and that 
where a witness has not a deep sense of accountability to bis 
maker feelings of anger or revenge or, m the case of mutual 
conflict the natural desire of screening bis own misconduct, may 
affect the accuracy of his statements and give a false colouring 
to the whole transaction Moreover the particulars of the 
violence to which the deceased has spoken are likely to have 
occured under circumstances of confusion and surprise cal¬ 
culated to prevent their bemg accurately observed, and leading 
both to mistakes as to the identity of persons, and to the omission 
of facts essentially important to the completeness and truth of 
the narrative Taylor p 639 Also the security afforded by 
the terror of punislunent and penalties for perjury does not 
There is also the danger of the statements being misunderstood 
and misreported Imphcit rebance cannot in all cases be placed 
on the declarations 01 a dying person, for his body may have 
survived the powers of his mind , or his recollection, if bis senses 
are not impaired, may not be perfect or for the sake of ease, 
and to be rid of impoitunity of these around him, he may saj, 
or seem to say, whatever they choose to suggest Ibtd Under 
the English law it is essential to the admissibility of these de¬ 
clarations that (i) the declarant should be in actual danger of 
death when he made the statement, (3) that he should be a«arc 
of his danger at the time and abandoned all hopes of recovery, 
and (3) death should have ensued The third condition is as 
necessary under this section as under the Enghsh law -But 
though the other two conditions do not affect the admissibility 
under this section, yet they should be considered m estimating 
the weight to be attached to such declarations in particular 
cases, Tenoo, 15 W R Cr ii , Norton, 179 z8o A t ustworthy 
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dying declaration made by a deceased person m full possession 
of senses and pro\ed b> the clearest and most reliable evidence 
to be e\actK in the words of the person making it and corro 
borated M surrounding circumstances is sufficient to support 
a conviction for murder Kanm q Cr L J 156 4 P W R Cr 

15 lie 100 (Ilashtm q P R Cr 1900, Samtruddin, 8 C 
211 dist) A d>mg declaration must be taken in its entirety 
To accept a portion and reject the rest is entirely out of the 
question there must be absolute guarantee of the accuracy 
of the record and the truth of the entire statement before it can 
be acted upon The weight to be attached to a djing declaration 
depends not upon expectation of death but upon the circums 
tanc ind surroundings under which it was made and very 
much also upon the nature of the record that has been made of 
it so that It almost alwajs becomes 1 question of fact as to 
whether it should be relied or not Premauando 29 C W N 
735 5’ C 987 42 C L J 2^7 26 Cr L J 1256 88 I C 

looo It IS unsafe to convict on the uncorroborated djing de 
claration spociallj in the Punjab Duhhshtsh, 26 Cr L J 800 
86 I C 826 AIR 1925 L 549 

Ca ts are not uncommon in this country of false depositions 
bein" made bj djing men and it is unsafe to convict an accused 
of m rdcr on the dying declaration of the deceased person when 
no motive lias been shown for the crime, and there is no reliable 
evidence to imphctte fhe accused, Madupta, s M L T 217 
4 I C ri27 II Cr L J 193 A dying ueclaration made at a 
time when the person making the same was well aware of the 
fact that the accused had been named as the actual assailant 
does not cirrj any weight, Muzaffar, 2S Cr L J 114 99 

I C 322 A djing declaration if it is inconsistent with the other 
prosecution evidence is useless Shah Dm, 4 I C 993 20 

P W R 1909 Cr II Cr L J 131 Where the foundation 
of piosecution case was a d>ing declaration made to «;ome private 
persons and the charge contained no caution to the jury as re¬ 
gards 1116 weight and the efficacy to be given to a djmg declara¬ 
tion of this ciiaracter Held, that some such caution should 
undoubtedly have been laid before them and their attention 
should have been drawn to the question of how far the other 
ficts. and surrounding circumstances proved in evidence might 
be said to support the truth or otherwise of that declaration 
TliQ cas/i was. «ewt {os reUial SasAv 34 C W N 792 

1'16 Competency and credibility The declarant 
mu t h kvc been competent as a witness under section 118 of this 
Act if living If he was not a competent witness under the terms 
ofthit section his dying declaration cannot be admitted His 
crcdibilitv may be confirmed or impeached m the same manner 

14 
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a sense of impending death, to prove the circumstances of the 
crime Under the Evidence Act such statement is admissible 
whether the person who made it \«is or was not under a sen«e 
of impending death and it is admissible in all cases, civil or cn 
mmal whatever may be the nature of the proceedings provided 
the cause of the death of the person is m question, Bissoranjaft. 
6 W R Cr 75 The terms of the S®c are very explicit. Of 
course the death of the person whose statement is sought to be 
put in should have ensued m both the cases before it can be 
admitted If the person survives after making the statement 
then it can only be admissible under Sec 157 of the Evidence 
Act to corroborate his testimony Ram Sallu, 4 Bom L R 43'^ 

145 Value to be attached to these declarations* 
Though these declarations are entitled to great weight, Jt 
should always be recollected that the accused has not the power 
of cross examination—a power quite as essential to the elicit 
ing of the truth as the obligation of an oath can be, and that 
where a witness has not a deep sense of accountability to hJS 
maker feelings of anger or revenge, or, m the case of mutual 
conflict the natural desire of screening his o\vn misconduct, may 
affect the accuracy of his statements, and give a false colouring 
to the whole transaction Moreover the particulars of the 
violence to which the deceased has spoken are likely to hav« 
occured under circumstances of confusion and surprise, cal¬ 
culated to prevent their being accurately observed, and leading 
both to mistakes as to the identity of persons, and to the omission 
of facts essentially important to the completeness and truth oi 
the narrative Taylor p 639 Also the secunty afforded by 
the terror of puni'^hment and penalties for perjury does not 
There is also the danger of the statements being misunderstooU 
and misreported Implicit reliance cannot in all cases be placed 
on tbe declarations of a dying person; for his body may have 
survived the powers of his mmd, or his recollection, if his sensed 
are not impaired may not be perfect, or for the sake of ease, 
and to be rid of importunity of these around him, he may saj. 
or seem to say, whatever they choose to suggest Ibtd Under 
the English law it is essential to the admissibility of these dc- 
clarations that (i) the declarant should be in actual danger 01 
death when he made the statement, (2) that he should be aware 
of his danger at the time and abandoned all hopes of recovery, 
and (3) death should have ensued The third condition 
necessary under this section as under the English law But 
though the other two conditions do not affect the admissibility 
under this section, yet they should be considered in estimating 
tbe weight to be attached to such declarations m particular 
cases, Tenoo, 15 W R Cr 11, Norton, 179, 180 A trustworthy 
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dying declaration made by a deceased person m full possession 
of senses ind proved by the clearest and most reliable evidence 
to be exactlv in the words of the person miking it and corro 
borated b\ nrr lunding circumstances is sufficient to support 
a conviction for murder Kanm g Cr L J 156 4 P W R Cr 

15 z I C LOO {Haslitm g P R Cr rgoo Satntneddm 8 C 
211 dist) \ dying declaration must be taken in its entirety 

To accept a portion and reject the rest is entirely out of the 
question there must be absolute guarantee of the accuracy 
of the record and the truth of the entire statement before it can 
be acted upon The weight to be attached to a dying declaration 
depends not upon expectation of death but upon the circums 
tance ml surroundings under which it Was made and very 
much also upon the nature of the record that has been made of 
It s tl at It almost always becomes 1 question of fact is to 
whether it should be relied or not Preii anaitdo 29 C W N 
73^ 5 ^ 9S7 42 C E J 247 26 Cr L J 1256 881 C 

1000 It IS unsafe to convict on the uncorroborated dying de 
clciration specially in the Punjab Duhhshish 26 Cr L J 890 
t>6 I C 826 AIR 1925 L 549 

Ca es are not uncommon in this country of false depositions 
bein" made by dying men and it is unsafe to convict an accused 
of m r ler on the dying declaration of the deceased person when 
no motive has been shown for the crime and there is no reliable 
evidence to implicate the accused Madapba 5 M L T 217 
4 I C 1127 II Cr L J 193 A dying declaration made at a 
time when the person making the same was well aware of the 
fact that the accused had been mmed as the actual assailant 
does not carrv any weight Mu affar 28 Cr L J 114 99 

I C 3-’-’ A dying declaration if it IS inconsistent with the other 
pro ecution evidence is useless Shah Din 4 I C 993 20 

P \\ R 1909 Cr II Cr L J 131 Where the foundation 
of pros cution case was a dying declaration made to some private 
persons and the charge contained no caution to the jury as re 
gards t! c weight and the efficacy to be given to a dying dcclara 
tion of tl IS character Held that some such caution should 
undoubtedly have been laid before them and their attention 
should hive been drawn to the question of how far the other 
ficts and surrounding circumstances proved in evidence might 
fi 'laid to support the truth or otherwise of that declaration 
The CISC was sent for retrial Sashx 34 C W N 792 

146 Competency and credibility The declarant 
mu t h ivc been competent as a witness under section 118 of this 
Act if li\ mg If he was not a competent witness under the terms 
of that section his dying declaration cannot be admitted His 
cfcdibilitv may be confirmed or impeached in the same manner 

14 
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a sense of impending death to pro\e the circumstances of the 
crime Under the Evidence Act such statement is admissible 
whether the person who made it was or nas not under a sense 
of impending death and it is admissible in all cases civil or cn 
minal whatever maj be the nature of the proceedings provided 
the cause of the death of the person is in question, Bissoraftjan, 
6 W R Cr 75 The terms of the S-'C are ver} explicit Of 
course the death of the person whose statement is sought to be 
put in should have ensued m both the cases before it can be 
admitted If the person survives after making the statement 
then it can onlj be admissible under See 157 of the Evidence 
Act to corroborate his testimon> Ram Sadu 4 Bom L R 434 

145 Value to be attached to these declarations 
Though these declarations are entitled to great weight, it 
should always be recollected that the accused has not the power 
of cross examination—a power quite as essential to the elicit 
mg of the truth as the obligation of an oath can be, and that 
where a witness has not a deep sense of accountability to his 
maker feelings of anger or revenge, or, in the case of mutual 
conflict the natural desire of screening his own misconduct, may 
affect the accuracy of his statements and give a false colounag 
to the whole transaction Moreover the particulars of the 
violence to which the deceased has spoken are likely to have 
occured under circumstances of confusion and surprise cal¬ 
culated to prevent their being accurately observed, and leading 
both to mistakes as to the identity of persons, and to the omission 
of facts essentially important to the completeness and truth of 
the narrative Taylor p 639 Also the security afforded by 
the terror of punishment and penalties for perjury does not exist* 
There is also the danger of the statements being misunderstood 
and misreported Implicit reliance cannot in all cases be placed 
on the declarations of a dying person, for his body may have 
survived the powers of his mind . or his recollection, if his senses 
are not impaired may not be perfect, or for the sake of ease, 
and to be nd of importunity of these around him he may say, 
or seem to say vvhatever they choose to suggest Ibtd Under 
the English law it is essential to the admissibility of these de 
clarations that (i) the declarant should be in actual danger of 
death when he made the statement, (2) that he should be aware 
of his danger at the time and abandoned all hopes of recovery, 
and (3) death should have ensued The third condition is as 
necessary under this section as under the English law But 
though the other two conditions do not affect the admissibility 
under this section, yet they should be considered m estimating 
the weight to be attached to such declarations in particular 
cases, Tenoo, 15 W R Cr n, Norton, X79 180 A t ustworthy 
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dying declaration made by a deceased person in full possession 
of sense;, and pro\ed bj the clearest and most reliable evidence 
to be e\actl\ in the words of the person making it and corro 
boratecl b\ 'urroimding circumstances is sufficient to support 
a comiction for murder Kanm q Cr L J 156 4 P \V R Cr 

15 lie 100 {Hashun 9 P R Cr igoo SamtruddiH 8 C 
211 dist) \ djing declaration must be taken m its entirety 

To accept a portion and reject the rest is entirely out of the 
question there must be absolute guarantee of the accuracy 
of the record and the truth of the entire statement before it can 
be acted upon The weight to be attached to a dying declaration 
depends not upon expectation of death but upon the circums 
tanc \nu surriundings under which it was made and very 
much also ipon the nature of the record that has been made of 
It that It almost alwa)s becomes a question of fact as to 
whethir it should be relied or not Prmaitai do 29 C W N 
73^ 5’ C 987 42 C L J 247 26 Cr L J 1256 88 I C 

1000 It lb unsafe to convict on the uncorroborated djing de 
clarati n sp ciallj in the Punjab Bukhshtsh 26 Cr L J 8go 
86 I C 826 AIR 1925 L 549 

Ca es iro n>i uncommon m tins country of false depositions 
beui" made bv Ijing men and it is unsafe to convict on accused 
of m rler in the djmg declaration of the deceased person when 
no motne has been shown for the crime and there is no reliable 
evidence to implicate the accused Madappa 5 M L T 217 
4 I C 1127 II Cr L J 193 A dying declaration made at a 
time when the person making the same was Well aware of the 
fact that the accused had been named as the actual assailant 
does not carrj any weight Muzaffar 28 Cr L J 114 9D 
I C 322 * with the other 

prosecution C 993 20 

P \\ R I be foundation 

of prosecution case was a djing declaration made to some private 
persons and the charge contained no caution to the jury as re 
gards "the weight and the efficacj to be given to a djing declara 
tion of thib character Held that some such caution should 
undoubted)> ha\t been laid before them and their attention 
should have been drawn to the question of how far the other 
facts and surrounding circumstances proved in evidence might 
bt said to support the truth or otherwise of that declaration 
The case was «ent for retrial Sashi 34 C W N 792 

146 Competencj and credibility The declarant 
must have been competent as a witness under section 118 of this 
Act iflmng If he was not a competent witness under the terms 
of that section liis djing declaration cannot be admitted 
crcdibihtj maj be confirmed or impeached m the same m 

14 
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as that of a witness Thus h>s declaration may be corroborated 
or contradicted bj an\ previous statement made by bim, an 
his credibihtj maj be impeached b} evidence of his bad character 
or previous conviction (Set Phip 300) ^ ^ 

a dying declarnfion is made bj any of the persons declared oy 
Sec 118 poit to be incompetent to testify, it will be inadmissible 

It IS admissible in. favour of the accused as much as against 
him Scatfe 1 M d. R 551 

147 Subject-matter and form of the declaration 
The declarations are only admissible to prove the causes and 
circumstances of the death and not previous or subsequent 
transactions, although these may be relevant to the issue, such 
independent transactions being excluded as not falling vvithm 
the principle of necessity on which such evidence is received 
Nor must they, in general, include matter inadmissible from the 
mouth of the witness, e g, hearsay or irrelevancv Opinions 
m favour of a prisoner or othennse admissible from the mouth 
of a witness eg as to identity are admissible The declarations 
should be complete conveymg the vvbole of what the declarant 
intended to say, an unfinished statement, or one which the 
declarant intended but was prevented from, qualifying, being 
inadmissible The actual words of the deceased must be 
and not merely their substance, and if questions were put, both 
these and the answers must be given to enable the court to see 
how much was suggested by the examiner and how much spon¬ 
taneously produced by the declarant, (R v Mitchell, vj Cox 
C C 503) Phip 300—3ot Where the statement was not a 
continuous statement by the dying person but was elicited m 
answer to one or more questions, the document to be really oi 
any use should have clearly set out the exact questions put and 
the answer made to them, Mathura 6 C W N 72 A declara¬ 
tion should be taken down in the exact words which the person 
who makes it uses, in order that it may be possible from those 
words to arrive precisely at what the person making the 
claration meant When a statement is not the ipstssima verba 
of the person making it but is composed of a mixture of ques¬ 
tions and answers there are several objections open to its 
reception in evidence which it is not desirable, should be open 
m cases in wh ch the person has no opportunity of cross examina¬ 
tion In the first place the questions may be leading questions, 
and in the condition of a person making a dying declaration 
there is always very great danger of leading questions being 

t , . . t. _ f II Vi-ndeo 

»such 
what 
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the answer so as to dibCo\cr how much was suggested by the 
examining Magistrate and how much was the production of the 
person making the statement {Mttchell 17 Cox 503) Prema 
nando 29 C W N 738 52 C 9S7 42 C L | 247 26 Cr 

L J 1256 88 I C 1000 The decorations of the deceased 
are admissible only as to matters to which he would have been 
competent to testif} if sworn jn the cause They must there 
fore, in general narrate facts onij and not mere opinions and 
they must be confined to what is relevant to the issue But it 
is not necessary that the examination of the deceased should 
have been conducted after the manner of interrogating witness 
in the cause, though any departure from this mode may affect 
credibibty of the declarations Therefore in general it is 
no objection to their admissib lity, that they w ere made in answer 
to leading questions or obtain^ by earnest solicitation {Smtth, 
10 Cox 82. Fagenl 7 C d. P 238) But where a statement, 
ready written, ivas brought by the father of the deceased to a 
Magistrate who accordingly went to the deceased, and inter 
rogated her as to its accuracy paragraph by paragraph it was 
rejected, by the Judge who remarked that m the state of langour 
in which djmg persons generally are, their assent could easily 
be got to statements which they never intended to make if they 
were but ingenuously interwoven by an artful person with state¬ 
ments which were really true Fi/rgeroW, 1841 Ir Cir R 168, 
Taylor, 637, 638 It is no objection to the admissibility of a 
declaration that it was intended to be made as a deposition 
before a Magistrate but it proved to be inadmissible as such 
{R V Woodcock, I East P C 356) Phip. 301 The declaration 
need not be on oath, nor is the presence of the accused necessary 
It may be either oral or written see Abdulla,'/ A 385 supra The 
report made by a deceased to the police of an assault upon him 
by the accused (who were being tned for his murder) on the 
previous day in connection with a dispute was admissible, 
Chuntlal afiCr L J 1121 681 C 353, 7 N L J 144 The 
fact that tlio declarant has lingered for some dajs after making 
the declaration does not render a dying declaration inadmissible, 
ThaKura, 30 Cr L J 65 10 L L J. 463 

148. Proof of dying declaration —admissible It 
must first be proved that the declarant is dead, and the onus 
of such proof IS on the person who wishes to give the statement 
m evidence sec 10 j lU, (a) And both the prosecutor and the 
accused arc entitled to use it If the declaration is taken in 
presence of the accused and as 1 formal deposition according 
to the provisions of the Cnmmal Procedure Code then if the 
declarant die, it is admissible in e^ndcnce wnthout an> further 
proof (Sec So), Bala ii M L T 214 22 L J 435 13 
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as that of a witness Thus his declaration may be corroborated 
or contradicted bj anj prcMous statement made by bim, an 
his credibiht} ma> be impeached bj esndcnce of his bad characte 
or previous conMCtion (See Phip 300) See post S 15° * 

a djing declarahon is made by any of the persons declared oy 
Sec 11& pobt to be incompetent to testify, it will be inadmissioie 

It is admissible in favour of the accused as much as against 
him Scaxft, i M & R 551 

147 Subject-matter and form of the declaration. 
The declarations are onlj admissible to pro\e the causes and 
circumstances of the death and not previous or subsequen 
transactions although these may be relevant to the issue, su^cn 
independent transactions being c'ccluded as not falling vvntn^ 
the principle of necessity on which such e'udence is received 
Nor must thej in general, include matter inadmissible from the 
mouth of the witness, e g , hearsay or irrelevancy Opinions 
m favour of a prisoner or otbennse admissible from the mouth 
of a witness eg , as to identity are admissible The declarations 
should be complete conveying the whole of what the declarant 
intended to say. an unfinished statement, or one which tne 
declarant intended but was prevented from qualifying, being 
inadmissible The actual words of the deceased must be 
and not merely their substance and if questions were put, both 
these and the answers must be given to enable the court to see 
how much was suggested by the examiner and how much spon¬ 
taneously produced by the declarant, (R v Mitchell, 17 
C C 503) Phip 300—301 Where the statement was not » 
continuous statement by the dying person but was ebcitcd ih 
answer to one or more questions, the document to be really oi 
any use should have clearly set out the exact questions put ano 
the answer made to them, Mathura 6 C W N 72 A decliira' 
tion should be taken down m the exact words which the person 
who makes it uses, in order that it may be possible from those 
words to arrive precisely at what the person making the d^ 
claration meant When a statement is not the tpstssvna verc^ 
of the person making it, but is composed of a mixture of ques¬ 
tions and answers there are several objections open to its 
reception in evidence which it is not desirable, should be open 
m cases in wh ch the person has no opportunity of cross examina¬ 
tion In the first place the questions may be leading questions, 
and m the coudition of a person making a dying declaration 
there is always very great danger of leading questions beii^ 
answ ered without their force and effect being fully comprenende 
In such circumst inces the form of the declaration should be sue 
that It would be i.ossibIe to see what was the question and what 
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the answer so as to disco\er how much was suggested b> the 
e\amining Alagistrate and how much was the production of the 
person making the statement {Mttchetl 17 Cox , 503) Prema- 
nanio 29 C U N 738 52 C 987 42 C L | 247 26 Cr 
L J 1256 88 I C 1000 rile declarations of the deceased 

are admissible only as to matters to which he would ha\e been 
competent to testif} if sworn in the cause They must there¬ 
fore in general narrate facts onlj and not mere opinions , and 
the> must be confined to what is relevant to the issue But it 
IS not necessary that the examination of the deceased should 
ha\e been conducted after the manner of interrogating witness 
in the cause though any departure from this mode may affect 
credibility of the declarations Therefore in general it is 
no objection to their admissib htj that they were made m answer 
to leading questions or obtained by earnest solicitation [Smith, 
10 Cox 82 Fagent 7 C & P 238) But where a statement, 
ready written was brought by the father of the deceased to a 
Magistrate who accordingly went to the deceased and inter¬ 
rogated her as to its accuracy paragraph by paragraph it was 
rejectee ^ c state of langour 

in whic sent could easily 

be got to make if thej 

were but ingenuouslj mterivoven by an artful person with state¬ 
ments which were really true Fitzgerald, 1841 Ir Cir R i68 , 
Taylor 637, 638 It is no objection to the admissibility of a 
declaration that it was intended to be made as a deposition 
before a Magistrate but it proved to be inadmissible as such 
(R V Woodcock, I East P C 356) Phip 301 The declaration 
need not be on oath nor is the presence of the accused necessary 
It may be either oral or wntten sec./IW«//<2, 7 A 383 supra The 
report made by a deceased to the police of an assault upon him 
by the accused (who were being tned for his murder) on the 
pre\ious da> in connection with a dispute was admissible, 
Chunilal 26 Cr L J 1121 881 C 353, 7 N L J 144 The 
fact that the declarant has lingered for some dajs after making 
the declaration does not render a dying declaration inadmissible, 
Thakwa 30 Cr L J 65 10 L L J 463 

148. Proof of dying declaration —admissible It 

must first be pro%ed tint the declarant is dead, and the onus 
of such proof ib on the person who wishes to gne the statement 
10 evjxhv?rA w JOj jJJ fa) And both Ihc juDsecutor and the 
accused are entitled to use it If the declaration is taken in 
presence of the accused and as a formal deposition accordin 
to the pro\ isions of the Criminal Procedure Code then if 1 
declarant die it is admissible m caidcnce without ana fur 
proof (Sec 80), Dala ii M L T 214 22 M L J 43 
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Cr L J ^68 15 I C 308 But if It IS not so taken then it must 

be proved in the ordinary wav bj caJhng the person who heard 
jt made as well as b\’ the person who recorded it, Karuppan 
ib Cr L J 759 I C 359 Even if what was stated was 
taktn down in writing bv some one and signed by the dcceasea 
that would not debar a witness who heard the statement from 
proving It rndtpindentlv of the writing And ordinanlj it would 
be de-'irablc to have on record what the witness is able to re¬ 
produce from memory what he heard the deceased state in 
addition to the writing Bala ante The djing statement of a 
deceased person must be taken in the presence of the accused, 
if not so taken the writing cannot be admitted to prove the state 
ment made The statement maj be proved in the ordmary way 
by a person who heard it, and the writing may be used for the 
purpose of refreshing the witness’s memorj, Samxruddin, 8C 
an , Daulat 6 C W N 921. Maihtira, 6 C W N 72 The 
document by itself cannot be admitted in evidence unle's it was 
signed by the person making the declaration Bhaguan, lo 
N L R 19 15 Cr L J 243 23 I C 195 The relevant fact 
to be proved is the statement made by a deceased person ad 
missible under this section, and that statement is not the docU" 
ment made by the Magistrate, but the verbal statement made 
by the deceased person, Malhura, 6 C W N 72 The de¬ 
claration must be proved by the Magistrate though he is himself 
the committing Magistrate or by some one else who heard it made. 
Dying declarations are not covered bv the provisions of Chap 
JCLI Cr P C Ghazt. 18 I C 883 239 P L R 1912 ATgn Po. 
20 I C 220 14 Cr L J 396 6 Bur L J 68 The declara¬ 
tion of a dying person albeit made on solemn affirmation before 
a Magistrate who was not. however, the committing Magistrate, 
and signed by him, is not admissible in evidence without legal 
proof that the deceased made such a declaration, Fata il Bom 
H C R 247 Such a declaration is inadmissible in evidence 
until It IS proved by the recording officer, Panchit, 34 C 698 
XI C W N 666 VVhere a dying declaration is recorded by a 
Magistrate the oral statement of the deceased, and not the record 
of It, IS evidence and such precise statement must be proved by 
the person who recorded or heard it made Sec 91 of the Evidence 
Act has no application to such a document, Goundas, 36 C 657 
13 C \V N 680 (fol 8 C 2n, 6 C W N 72) In this case the 
deceased presented a petition of complaint before a Magistrate 
who examined him and recorded his statement in compliance 
with the provisions of Sec 200 Cr P Code and sent him to hospital 
where he subsequently died The recorded complaint which was 
admitted in the lower court vinthout examining the Magistrate 
was held to be a dying declaration, but as the Magistrate was 
not examined, it was excluded But a petition of complaint 
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vhich %vas prepared b\ a m hunr and sworn to b\ t im as correct 
was admitted m e\id nee as a daing declaration The Magis 
trate ma% either speak to the words us d b\ the deceased after 
refreshing his memorN from the writing made b\ himself or he 
maj sa> that the writing contains the exact \ ords used bv the 
deceased A statement made to and recorded b\ a police officer 
m the course of an in\ csligation maj be admissible tn evidence 
if pro\ed b% the officer m whose presence the statement was made 
Lachmi zg->2 Pat 159 '>3 Cr L J 218 3 Pat L T 398 

AIR (i9'>2) Pat 40 Where a dying declaration is recorded 
in the presence of a witness and it was read over to the deceased 
in the presence of the witness and was admitted by him to be 
corrcctand the watness was examined held it was sufficient proof 
of the statement without calling the Magistrate who recorded it 
Balarani 49 C 358 24 Cr I J 221 (fol in Pratap 27 Cr L J 
215 92 I C 167) The written record of a statement made 

to a police officer in course of an investigation is inadmissible 
(S 162 Cr P Code) But oral evidence of such statement whether 
taken down in writing or not is admissible M Pillar 35 M 
397 Notes of a police officer relating to a dying declaration 
unless signed b} the declarant can only be used for refreshing 
the memory of the officer Bhagh.an 23 I C 195 15 Cr L J 

243 10 N L R 19 Where one R was convicted and sen 
fenced on a charge of dacoity and the most material evidence 
against him was a statement m the nature of a dying declaration 
made to a police officer by one F who received wounds during 
the dacoitv and who died before the trial commenced and the 
medical evidence was that death of F was due to pneumonia 
the High Court held that in the absence 0/ evidence to prove that 
the death of F was caused or accelerated by the wounds re 
ceivcd at the dacoitj or that it was the transaction which re 
suited in his death liis declaration ought not to have been re 
chived in evidence Rudra 25 Bom 35 The report made bj a 
d“ cased to the police of an assault upon him by the accused 
(who was being tried for his murder) on the previous day in 
connection with a dispute is admissible in evidence Chiimlal 26 
Cr L J 1121 881 C 353 7N L J 144 S 32 covers not onI5 
d>ing declarations stnctly so called le statements bv a 
djing person as to the mjuncs which have brought him to that 
condition or the circumstances under which tho«e injuries came 
lo Iv bof t! is wide enough to include «tatements made 

b> a deceased person to another before receiving the injuries 
as to the circumstances under which he was accompanjnng the 
accused to the place where the murder was committed i 
bliat 50 B 6S3 27 Cr L J 1140 If a d^nng declaration has 

not been recorded m wnting oral evidence of what the deco «ed 
said IS admissible Hanmnadu \\eir 755 Stn imcnis ns to 
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Cr L J 468 15 I C 308 But if It IS not so taken then it must 

be proved m the ordinary wav by calling the person who heard 
It made as wtil as by the person who recorded it, Karuppan 
t 6 Cr L J 759 31 I C 35g Even if uhat was stated was 

taken down in writing b\ some one ind signed by the deceasea 
that would not debar a witness who heard the statement from 
piovmg It mdcpendenth of the writing And ordinanly it would 
be desirable to have on record what the witness is able to re¬ 
produce from memory what he heard the deceased state m 
addition to the writing Bala ante The d^ing statement of a 
deceased person must be taken in the presence gf the accused, 
if not so taken the writing cannot be admitted to prove the state 
ment made The statement ma> be proved m the ordinary way 
b> a person who heard it. and the writing may be used for the 
purpose of xetreshing the witness's memory, Saffiiniddin, 8C 
211 Daiilat 6 C W N 921 Malhtira 6 C \V N 72 The 
document b> itself cannot be admitted m evidence unless it was 
signed bv the person making the declaration, Bhagwetn 
N L R 19 15 Cr L J 243 23 I C 195 The relevant fact 
to be proved is the statement made by a deceased person ad¬ 
missible under this section, and that statement is not the docu¬ 
ment made by the Magistrate, but the verbal statement made 
by the deceased person. Mathura 6 C \V N 72 The de 
claration must be prov ed by the Magistrate though he is himself 
the committing Magistrate or by some one else vvho heard it made 
Dying declarations are not covered by the provisions of Chap 
XLI Cr P C Ghuii. 18 I C 883 230 PER 1012 Ngrt Po> 
20 I C 220 14 Cr L J 396 6 Bur L J 68 The declara¬ 
tion of a dying person albeit made on solemn affirmation before 
a Magistrate who w'as not, however, the committing Magistrate, 
and signed by him, is not admissible in evidence without legal 
proof that the deceased made such a declaration, Fata, ii Bom 
H C R 247 Such a declaration is inadmissible in evidence 
until It IS proved by the recording officer, Panchu, 34 C 698 
II C \V N 666 \Vhere a dying declaration is recorded by ^ 
Magistrate the oral statement of the deceased, and not the record 
of it, IS evidence and such precise statement must be proved by 
the peraon who recorded or heard it made Sec 91 ot the Evidence 
Act has no application to such a document, Coundas, 36 C 657 
13 C W N 680 (lol 8C sit. 6C \V N 72) In this case the 
deceased presented a petition of complaint before a Magistrate 
vvho exammed him and recori ’ 

with the provisions of Sec 200 C 
where he subsequently died T 

admitted in the lower court without examining the Magistrate 
was held to be a dying declaration, but as the Magistrate was 
not examined, it was excluded But a petition of complaint 
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which was prepared b\ a nu hunr and sworn to b> him as correct 
was admitted in evidence as a dying declaration The Magis¬ 
trate ma\ cither speak to the words used b\ tlie deceased after 
refreshing his memorv from the writing made b\ himself or he 
ma\ sa> that the writing contains the evjict words used by the 
deceased A statement made to and recorded bj a police officer 
in the course eif an investigation maj be admissible m evidence 
if proved bv the officer m whose presence the statement was made, 
/ achmi rf)->2 Pat 150 23 Cr L J 218 3 Pat L T 398 

A I R (1922) l‘at 40 Where a dying declaration IS recorded 
in the presi nee of a witness and it was read over to the deceased 
in the pnsence of the witness and was admitted bv him to be 
correct and the witness was examined held it was sufficient proof 
of the statement without calling the Magistrate who recorded it, 
Balaram, 49 C 358 24 Cr L J 221 (fol in Pratap, 27 Cr L J 
215 92 I C 167) The written record of a statement made 

to a police officer in course of an investigation is inadmissible 
tS 162 Cr P Code) But oral evidence of such statement whether 
taken down in writing or not is admissible M PtUat 35 M 
397 Notes of a police officer relating to a dying declaration 
unless signed by the declarant can only be used for refreshing 
the memorv of the officer, Bhaguan, 23 I C 195 15 Cr L J, 

243 10 N L R 19 Where one R was convicted and sen¬ 

tenced on a charge of dacoity, and the most material evidence 
against him was a statement in the nature of a dying declaration 
made to a police officer by one, F vvho received wounds during 
the d<icoit> and vvho died before the trial commenced, and the 
medical widcnce was that death of F was due to pneumonia, 
the High Court held that in the absence of evidence to prove that 
the death of F was caused or accelerated by the wounds re¬ 
ceived at the dncoity, or that it was the transaction which re¬ 
sulted in his death, his declaration ought not to hav'e been re- 
C'-ivod in evidence, Rudra 25 Bom 35 The report made by a 
de eased to the police of an assault upon him by the accused 
(who was being tried for his murder) on the previous day m 
connection with a dispute is admissible in evidence, C/iunj/fil, 26 
Cr L J 1121 881 C 353'7N L J 144 S 32. covers not only 
"diing declarations” strictly so called. \e, statements by a 
dvmg person as to the injuries which have brought him to that 
condition or the circumstances under which those injuries came 
to be inflicted, but it is wide enough to include statements made 
by a deceased person to .another, before receiving the injuries 
as to the circumstances under which he was accompanying the 
accused to the place where the murder was committed, 5 
Hai, 50 B 6S3 27 Cr L J 1140 If a dving declarv 

not been recorded m writing, oral evidence of wlnt tb 
said In admissible IlanumaJti, Wnr. 755 Sta 
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certain lU treatment conducing to suicide before the suicide 
Mas committed were held to be admissible Fau 17 Cr L J 
43S 35 I C 99S 20 P R 1916 Cr 47 P L R 1917 

Though a third class Magistrate is not competent to record 
the statement of a witness under S 164 Cr P Code jet the 
statement so recorded maj be a relevant piece of evidence as 
a dj mg declaration 31 Cr L J 79 120 I C 274 L 

149 Inadmissible The accused was being tried for 
abetting the forgery of a receipt filed b> the defendant m a civil 
case Before the trial K the person whose signature was forged 
died and could not be examined in the case The deposition 
of K in the civil suit was held to be inadmissible agamst the 
accused who appeared onlj as a vvitness m that case Radke, 
17 A L J 893 20 Cr L J 634 42 A 24 52 I C 394 
A statement bj a person sometime before he was attacked 
or injured cannot be admitted as evidence of motive on the part 
of the accused who is alleged to have murdered that person at 
some time subsequent to the statement and cannot be admitted 
in evidence as showmg that the accused murdered that person 
Nor IS such statement admissible under Ss 6 or 8 ante Autar, 
4 L 451 Cr L J 1140 AIR 1924 L 2:^3 

"" the police about 3 dicoity 

Q his capacity as assistant 
who were vvaiting for the 
daemts He made certain statements imphcatmg some persons 
as his companions /le/d that such statements were inadmissible 
as the object of the tnal was to ascertain whether certain persons 
were dacoits or not—a matter which had nothing to do with the 
circumstance of P s death The causes of his death came into 
question onlj indirectly and incidentallj Also the statement 
was inadmissible under S 320! 3 as when he made the statement, 
be could not have the slightest idea that he was going to be pro 
secuted Nga Te 6Bur L T 183 rq Cr L J 510 7L B R 
33 20 I C 990 

The statement of a djmg dicoit who died m consequence 
of injuriei received during the dauoity as to the circumstance 
of the dacoity resulting in his deatli is not admissible m evidence 
against the other dacoits Dannu 26 Cr L J 547 85 I C 

643 L R 5 A 201 Cr AIR r9'*5 A 227 See also Ritdra 
23 B 35 ('^ 148) 

150 Clause (2) Principle In the absence of aU sus 
picion of sinister mot ves a fair presumption arises that entries 
made in the ordmaiy routine of business arc correct since the 
process of invention impljing trouble it is easier to state what 
IS true than what is false that such entries usually form a link 
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in the chain of circumstances which mutually corroborate each 
other that false entries would be likely to bring clerks mtd* 
disgrace with their employers, that as most entries made in 
the course of business are subject to the inspection of several 
persons an error would be exposed to speedy discoverj {Taylor 
5th Ed 621) 

151 Difference between the English law and tlie 
Indian law Under both the statements may be verbal or in 
writing The leading Enghsh case on the subject is Pnee V 
Torrtrtgfon reported in Smith's Leading Cases This was an 
action for beer sold and delivered the plaintiff being a brewer 
In order to prove the delivery, it was first shewn that in the usual 
course of the plamtiffs business, the drayman came every night 
to the clerk of the brewhouse, and gave him an account of the 
beer delivered during the da}, which he entered in a book kept 
for that purpo'se to which the dravrnan set their hands An 
entry in this book which stated the dehicry of the beer in ques* 
tion, and was signed by a drayman vvhose signature and death 
were proved was allowed to be put in and was held to be suffi¬ 
cient to maintain the action, (Taylor 622) 

151(a). Personal knowledge. Under the English Law. 
The subject-matter of the entr> must have been within the 
direct personal knowledge of the person making the entry, 
Siurla, 5 App Ca, 623 It must be an entry not of something 
that was said, not of something that was learned, not of some¬ 
thing that was ascertained, b> the person making the entry, 
but an entrj of a business transaction done by him or to him 
and of which he makes a contemporaneous entry, Poliiii 12 Ch 
D 411 

But the Indian Law simply requires that entries m accounts 
should in order to be relevant, be regularly kept m the course 
of business, and, although it may be no doubt, important to 
show that the person making or dictating the entries had or had 
1 ‘ ’ . • # r stated this is a question, 

of evidence affects the value 
nee, Httnmanta i Bom 610. 
The fact that the declarant obtained lus information second 
hand though it may affect the weight, is no ground for 
excluding it 

In Ilamnattlit i Bom 610 certain broker's books were ten¬ 
dered 11 evidence The system on winch they were kept was 
that when atij wood received from A was to be sold, a servant 
of the broker, named K went to the builder, and made a memo 
tandum of the quantity weighed and sold He did not neces¬ 
sarily see the weighing, but the quantity of wood was certified 
to him bj the weigher, bv an agent of the contractor, and by 
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certain ill treatment conducing to suicide before the suicide 
was committed were held to be admissible Fatz 17 Cr L J 
438 35 I C 998 20 P R 1916 Cr 47 P L R 1917 

Though a third class Magistrate is not competent to record 
the statement of a witness under S 164 Cr P Code yet the 
statement so recorded may be a relevant piece of evidence as 
a dying declaration Changdt 31 Cr L J 79 120 I C 274 L 

149 Inadmissible The accused was being tried for 
abetting the forgery of a receipt filed by the defendant in a civii 
case Before the trial K the jjerson whose signature was forged 
died and could not be examined m the case The deposition 
of K in the civil suit was held to be inadmissible agamst the 
accused who appeared only as a witness in that case Radhe, 
17 A L J 893 20 Cr L J 634 42 A 24 52 I C 394 

A statement by a person sometime before he was attacked 
or injured cannot be admitted as evidence of motive on the part 
of the accused who is alleged to have murdered that person at 
some time subsequent to the statement and cannot be admitted 
in evidence as showing that the accused murdered that person 
Nor 16 such statement admissible under Ss 6 or 8 ante Auiar, 
4 L 451 25 Cr L J 1140 AIR 1924 L 253 

“ > the police about a dacoity 

in his capacity as assistant 
e who v\ere waiting for the 
dacoits He made certain statements implicating some persons 
as his companions held that such statements were inadmissible 
as the object of the trial was to ascertam whether certain persons 
were dacoits or not—a matter which had nothmg to do with the 
circumstance of P s death The causes of his death came into 
question only indirectly and incidental^ Also the statement 
was inadmissible under S 32 cl 3 as when he made the statement, 
he could not have the slightest idea that he was going to be pro 
secuted Nga Te 6 Bur L T 183 i4Cr L J 310 7L B R 
33 20 I C 990 

The statement of a d^ing dacoit who died in consequence 
of injuries received during the dacoity as to the circumstance 
of the dacoity resulting in his death is not admissible m evidence 
-igainst the other dacoits T)annu 26 Cr T J 547 ?i5 1 C 
643 L R 5 A 201 Cr AIR 1925 A 227 See also Rudra 
25 B 35 (N 148) 

150 Clause (2) pnnciple In the absence of all sus 
picion of sinister motives a/air presumption arises that enfri^ 
made in the ordmary routine of business are correct since the 
process of invention implying trouble it is easier to state what 
IS true than what is false that such entries usually form a link 
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person with liabtlitj, and require corroborition But no such 
corroboration is necessary with reference to entries relevant under 
this section Thej are m law sufficient evidence in themselves 
And if the entries arc relev ant under both the sections, then there 
IS no necessity for corroboration, Rampyarahat, 28 Bom 294 
The statement may be verbal or written The effect of the 
statement as to weight may be very different in the two cases, 
but both are equally rccei\able or relevant The words "and 
in particular ' in this section seem to point to the superior force 
of written 01'•r verbal siatem^nts Norton, 8th Ed 180 18r 

153 Ordinary course of business. The applicability of 
this clause depends on the exact meanmg of the words ‘course 
of business In using this phrase the Legislature intended to 
admit statements made durmg the course, not of any particular 
transaction of any c\ceptional land such as the execution of a 
deed of mortgage, but of business and professional employment 
in which the declarant was ordinarily or habitually engaged 
, 1 . *1. - —utinc 

< e de 

i iulla 

deed 

■ that 

that 

the mortgage deed itself is a statement made m the course of 
business and it cannot be any body’s business, trade or pro 
fession to cxccutt mortgage deed. Ibid But the business re 
ferred to may be of a temporary character, Sheonandan, 13 
C W N 71 lie 376 

Illustrations (i), (c), (d), (g), (A) (7) of this section and (6) 
(c) of See 21 refer to this clause Compare the use of this ex¬ 
pression m Ss 16, 47 and 114 of this Act The words "public 
and private business occur m Sec 114 Ill F of that section 
refers to the public business of a post office The words 'private 
busmiS's' would apparently apply to a case similar to ill (a) of 
See 16 "If the expression was meant to include the dealings 
of a private individual apart from his avocation or business, 
different language would have been used ’ Woodroffe, Sth Ed 
p 332 Thus though the recitaU in a mortgage deed were held 
to be not admissible under this section yet where the question 
was whether a deed of conveyance bore the mark of the defendant 
and the document was attested by a deed writer who was dead, 
the statement of the deed vmter in the document that this mark 
was tliat of the defendant, was held to be admissible under this 
clause on the ground that it has been made by* him in the ordi¬ 
nary course of business Abdulla, 4 B 690 
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the purchaser The mt.morandum so rnacle was taken by E 
in the evening to the brokers shop and an entry was made m 
the brokers account book bj his cierk A The lower court 
rejected the evidence under the Engijsh rule But the High 
Court Judges admitted the evidence and remarked the Indian 
rule of evidence {Sec 32 c 2 and See 34) simply requires that, 
entries in accounts should m order to be relevant be regularly 
kept in the course of bu' ■’ ’ * 

important to shew a per 
or bad not a personal k 

question which according to the Indian rule of evidence affects 
the value and not the admissibility of the entries 

l 5 J(b) Contemporaneousness Under the English law 
The entry should have been made contemporaneously i « at 
or near the time of the act But under the Indian Law, the 
fact that the statement was made after a considenble time 
though It may affect it> weight ik no ground for excluding it 
Dy Coimm^sioner of Bara Banh \ Ram Pershad 27 C 118 Raja 
Peary 9 C \\ N 421 

151 (c) Collateral facts Under the English Law The 
declaration must have been made in the discharge of a duty 
to a third person a mere personal custom not involving res 
ponsibibty is not enough thus to prove the purchase of shares 
for a client an entrv made by a deceased stock broker in bis 
day book that he had bought the shares for Ins client ismadmis 
sible there being no duty to make the entries Massey 13 Ch 
D 538 And the dedanticns are only tdence of thoprease 
facts that it was the writers duty to record and not of other 
matters which though conttined in the same statement were 
merely collateral thereto (Phip 27x273) But under the Indian 
Law, the stTtement or entry in order to be admissible 
must relate to a relevant fact and it woild appear to make no 
difference so far as the question of admissibil fy is concerned 
whether the fact is connected with the performance of a duty 
or IS merely an independent collateral matter ^Vhether this 
fact naturally finds a place in the narrative what is the nature 
of its connection with the fact the statement of which was a 
matter of duty and whether this connection was such as to 
raise a presumption of accuracy of information or observation 
must however fie qcfe»tm/is a? mrparfmctf nr cstimstMff 
weight due to such evidence when it relates to collateral matter 
merely (Field cited in ^\oodro^Ie p 309) A post morievt 
report made by a doctor who has since died is admissible under 
S 32 Cl 2 Mohan 26 Cr L J 551 8^1 C 647 A I R 19^5 4 i 3 

152 Value tntnes m books of account relevant only 
under S 34 shall not alone be sufficient evidence to charge any 
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the purchaser The memorandum so made was taken by K 
in the evening to the brokers shop and an entry was made in 
the broker s account book bj his clerk A The lower court 
re)ected the evidence under the English rult But the High 
Court Judges admitted the evidence and remarked the Indian 
rule of evidence (Sec 32 c 2 and Sec 34) simply requires that 
entries m accounts should m order to be relevant be regularly 
kept in the course of business and although it may be no doubt 
important to shew a person making or dictating the entries had 
or had not a personal knowledge of the facts stated this is a 
question which according to the Indian rule of evidence affects 
the value and not the admissibilitj of the entries 

151(b) Contemporaneousness Under the English law 
The entry should have been made contemporaneously * u at 
or near the time of the act But under the Indiaa Law. the 
fact that the statement was made after a considerable time 
though it may affect its weight is no ground for excluding it 
Dy Comviissiofier of Bara Baitkt \ Ram Per$had 27 C Ii8 
Ptary 9 C W N 421 

151(c) Collateral facts Under the English Law The 
declaration must have been made m the discharge of a duty 
to a third person a mere personal custom not involving res 
ponsibihty is not enough thus to prove the pur^aso of shares 
for 1 client an entrv made by a deceased stock broker in his 
day book that he had bought the shares for his client is inadmis 
sible there being no duty to make tlie entries Massey 13 Ch 
D 558 And the declanttcns are only evidence of the precise 
facts that it was the writers dulj to record and not of other 
matters which though contained in the same statement were 
merely collateral thereto (Phip 271 273) But under the Indian 
Law the statement or entry in order to be admissible 
must relate to 1 relevant fact and it would appear to make no 
difference so far as the question of ndrnissibi] tj is concerned 
whether the fact is connected with the performance of a duty 
or is merely an independent collateral matter Whether this 
fact naturally finds a place in the narrative what is the nature 
of its connection with the fact the statement of which was a 
matter of duty and whether this connection was such as to 
raise a presumption of accuracy of information or observation 
must however be questions of importance m estimating the 
weight duo to such evidence when it relate® to collateral matter 
merely (Field cited in Voodroffep 309) A post mortem 
report made by a doctor who has since died is admissible under 
S 32 Cl 2 Mohan 26 Cr Lj 551 8^1 C 647 ig-’S A 413 

152 Value Entries in books of account relevant only 
under S 34 shall nt t alone be sufficient cv idence to charge any 
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person with Iiabilitj and require corroboration But no such 
coiTobordtion is necessar\ with refcrenceto entries relevant under 
this section Thej are in law sufficient evidence m themselves 
And if the entries are relevant under both the sections then there 
IS no necessity for corroboration Ratnpyarabat 28 Bom 294 
The statement may be verbal or imften The effect of the 
statemmt as to weight may be very different in the two cases 
but both are equally receivable or relevant The words ‘ and 
in particular in this section seem to point to tlie superior force 
of viritten ov r verbal statements Norton 8th Ed 180 181 

153 Ordinary course of business The applicability of 
thi chuse depends on the exact meaning of the words course 
of bu mess In using this phrase the Legislature intended to 
admit statements made during the course not of any particular 
transaction of any exceptional kind such as the execution of a 
deed of mortgage but of business and professional employment 
m which the declarant was ordinarily or habitually engaged 
The phrase was apparently used to indicate the current routine 
of business which was usually followed by the person whose de 
claratron It is sought to introduce Ningawa 23 B 6 $ Abdulla 
nl C 854 In the ordinary course of business a mortgage deed 
contain^ recitals of the boundaries of land mortgaged But that 
would not make the recitals evidence as it cannot be said that 
the mortgage deed itself is a statement made m the course of 
busines't and it cannot be any bodys business trade or pro 
fes on to execute mortgage deed Ihtd But the business re 
ferrui to may he of a temporary character Sheonandan 13 
C \\ N 71 lie 376 

Illustrations (c) (rf) (g) (/i) (7) of this section and (i) 
(c) of Sec 21 refer to this clause Compare the use of this ex 
pression m Ss 16 47 and 114 of this Act The words public 
and private business occur m Sec 114 111 F of that section 

refers to the public business of a post office The words private 
business v\ould apparently apply to a case similar to ill (a) of 
See 16 If the expression was meant to include the dealings 
of a private individual apart from his avocation or business 
different language would have been used Woodrolle 8th Ed 
p 3'’2 Thus though the recitals m a mortgage deed were held 
to be not admissible under this section yet where the question 
was whether a deed of conveyance bore the mark of the defendant 
and the document was attested by a deed v\riter who was dead 
the statement of the deed writer in the document that this mark 
wis that of the defendant was held to be admi sible under t 
clause on the ground that it has been made by him in the o 
narv course of business Abdulla 4 B 690 
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154 Extrinsic Proof Extrin«ic evidence must be given 
bj the party tendering this e\idence to prove the declarants 
death etc and where the statement is written the handwriting 
of the declarant and the ordinary course of business Phipson 
272 

154 (a) Inadmissible Statement made by a person m 
ordinary course of gossip and not in ordinary course of business 
IS inadmissible Thus i statement by a midwife to her paramour 
that she had seen the birth of a female child and that the ac 
cused pressed the child s throat and killed her js not admissible 
under this clause Ajodht 56 I C 582 21 Cr L J 487 10 
N L R 30 As to the admissibility of this statement set 
N 156 The prisoner was charged with forging and using as 
genuine a forged railway receipt for the purpose of obtnming 
from the E I R Co certain goods which had been entrusted to 
the Company to be carried from Delhi to Calcutta The prosecu 
tion sought to prove the delivery 0/ the goods to the Ry Co 
by putting in a letter from the consignor at Delhi to his partner 
in Calcutta advising the despatch of the goods The letter ''as 
held to be inadmissible Tartm 9 B L R Ap 42 

155 Clause 3 Statement against interest —Principle 
The fact that the declaration offered is against the interest of 
the person who made it affords a sufficient guarantee for ils 
veracity (Norton 182) Confession of an accused who is dead 
implicating himself and an accomplice is admissible under this 
clause and not excluded by ill ( 5 ) to S 30 Ngo Po 15 
Cr L J 300 U B R Cr 1906 The statement of an accomplice 
incriminating himself and exonerating another from is 
admissible in evidence after his death under this clause Sk 
Shafi 31 Cr L J 661 (Nag) fol Umra 26 Cr L J io-»o 6 ^ 
45 "here the statement of an accomplice implicating himself 
and the appellant to the police was admitted in evidence after 
his death 

156 Interest Both oral and written declarations are 

admissible The inaccuracj uath "Inch oral statements are 
repeated or reported makes them less satisfactory but that is an 
objection to their credibility and not to their reception The 
leading English case oa the subject is Iltgham \ ^ 

Smith L C 348 m "hich it'vasheld that an entrj bj a deceased 
accoucheur of the payment of his charges for attending a con 
finement is evidence of the date of the child s birth Phip 205 
Under the English Law statements made by deceased persons 
against their proprieforj or pecuniary interests are admissible 
but not statements which would expose them or would have 
exposed them to criminal prosecutions or suits for damages 
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But under this Act such statement is admissible, see UI (f) The 
declarations must have been against interest at the time they 
were made it is not enough that they might possibly turn out 
to be so Smith 2Q B 326 (fol in Mohammad, 26 Ct L J 1308 
89 I C 252 I L C 193 AIR 1926 L 54) And the de¬ 
clarations are e\idence not only of the precise fact against in¬ 
terest but of aU connected facts (not against interest) which are 
necessarv to explain or are expressly referred to by the declara¬ 
tion—and whether contained in the same or other documents, 
Taylor 3 Ch D 605 Thus accounts are admissible, some of 
which charge the declarant other connected items discharge 
him or e\cn show a balance in h»s favour, Phip 264, Taylor 
on Ev cited in Gohtnda 21 Cr L J 769 16 N L K 9 58 

J C 449 Such declarations are evidence although the declarant 
had no personal knowledge , and although they were not made 
contemporaneous!} with the facts stated, and although the 
declarants had motive to misstate the facts These circumstances 
affect the weight but not the admissibility of the evidence, 
Phip 264 The declarations arc usually proved by written 
entries 'Such entries are not the less receivable because the 
same fact ma> be proved by evidence of another description 
Thus in Highman v Rtdgway, the evidence of the entry of the 
accoucheur would not have been rejected, because the evidence 
of a midwife who was present might have been forthcoming, 
though this may seem at first sight to militate against the rule 
that the best evidence shall alone be received The entry of 
the accoucheur would not have been receivable if he himself 
had been forthcoming, because then his testimony on oath would 
have been superior to his entry vvhich was not on oath , but the 
rule that the best evidence must alwa>s be given applies to the 
qualtlv and not the qiianlity of evidence, and a fact may often 
be prosed b} independent tcstimonj, notwithstanding there 
ma> be two distinct wa>s of provang it Thus the mere fact 
that there had been a written receipt given for money, vmII not 
preclude the proof of pivmcnt bj oral witnesses who saw the 
payment (Norton p 185) Confession of an accused person 
who is dead implicating himself and an accomplice in a crime 
IS admissible under this clause, and is not excluded bj ill (6) to 
see 30 , Ng(z Po 5 Cr L T 300 U B R Cr 1906 

Ihe statement is admissible as evidence not onlj of the 
precise fact which is against interest, but of all matters mvohed 
or knit up with the statement It is admissible not onlj against 
the person who made it but also against persons mentioned or 
referred to therein provided that the refertnee to such third 
persons is not foreign to that portion of the statement which 1 
agunst tlie interest of the declarant Mohammad, 26 Cr L 
1308 89 I C 252 1 L C 193 
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A mortgage deed by a deceased person being against his 
interest a recital m it that the property uas unencumbered is 
relevant under this clause \\hen a document of this Jcindi* 
tendered in evidence it is not to be divided into parts and the 
part which is m favour of tha person mnKing it rejected and that 
which IS against his interest accented Govtnda 21 Cr L J 
709 16 N L R 0 58 I C ^jg(foI Leslamond 22 \\ R 231) 

Rut this clause cannot be extended and stretched m suchav^ay 
as to admit an incriminating statement against himself and 
another person which was made by him after the charge had 
been preferred against hint such person hav ing died 
before the trial Atshat 25 Bom L R 248 Where 
a mjdwifc made a statement to her paramour that she had wil 
nc^sed the murder of a new horn babe but died before the Magis 
ft-nal enquiry /t^/d that the statement is relevant under this 
clause as the statement if true would have exposed her to a 
criminal prosecution for intentionally omitting to give jnforma 
tion of an offence which she was under S 44 Cr P Code legallv 
bound to give 1 /f Ajodht 21 Cr L J 486 56 I C 582 to 
N I R 30 

Inadmissible See Uga Te (N 149) 

157 Extrinsic Proof Extnnsic proof must be gi'en 
of the declarant s death etc and that the statement was cither 
made written or signed by him or if made or written by another 
that It was authorised Phip '*64 

158 Value If the statement happened to be recorded 
In a document it must naturally possess greater value than when 
It depends upon the evidence of a witness who purports to have 
heard it The court 111 each ease will ako hav e to consider whether 
or not the statement in question bears on its face the appearance 
of truth and also the circumstances under which it came to he 
made and whether or not the deceased person had a motive m 
making it or an object in naming the particular person whom 
he charges With complicitv in the crime m question 

'’6 Cr L J 1308 89 I C 252 I L C 193 

1 59 Clause 8 Statement written or verbal made 

by a numbt,r of persons and expressing feelings or impressions 
on thejr part relevant to the matterin question arc relevant ana 
may bt prmed b\ the testimony of i>ersons other than those who 
made tlicii^v ben sucli persons arc dead etc (Held 144) ”^0 

meaning of ti\chi se is that when a number of persons assemble 
together to give Vent to onecoTimta statement which statement 
expres'^es the feeling'' or impre 10ns made in their mind at the 
time of thtir making it that •'tatement may be repeated by the 
Witnesses and is evidence Rim /?«// 23 R Cr 38 T» is 
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clause relates to the expressions of feelings not of an individual 
but an aggregate of individuals ns the shouts of a mob tlie ex 
pressioos of a crowd, and the evidence is receivable on account 
of the impossibility of procuring the attendance of all the indi 
viduaL who compose such mob or crowd or aggregate of persons 
{Norton 200) Thus on a prosecution on a charge of conspiracy 
to procure crowds to assemble to inspire terror in the com 
munity evudence of constables that several persons had complain 


cannot be admitted under this clause Rnm Dull 23 W R Cr 
38 Where the question was whether a picture called the Beauty 
and Beast * was a hbelfous porfmt of A and hi< wife B the ex 
clamations of recognition by persons looking at the picture m 
an exhibition were admitted as evidence DuBosl 2 Camp, 512 
Cook (1830) 4 M & P 99 

Sec 33. Evidence given by a witness in a )udi- 
Reievaney of certain cial proceeding, Of bcforc any person 
evidence for proving m authonzed by law to take it, IS 
Ih^teSh 5i isftTthS relevant for the purpose of pro- 
stated ving, in a subsequent judicial pro 

ceeding, or in a later stage of the same judicial pro¬ 
ceeding, the truth of the facts which it states, when 
the witness is dead or cannot be found, or is incapable 
of giving evidence, or is kept out of the way bv the 
adverse party, or if his presence cannot be obtained 
without an amount of delay or expense which under 
the circumstances of the case, the Court considers 
unreasonable 
Provided— 

that the proceeding was between the same 
parties or their representatives in interest 

that the adverse party in the first proceeding 
had the right and opportunity to cross examme 

that the questions m issue were substantially 
the same in the first as in the second proceeding 
Explanation —A criminal trial or mquiry shall 
be deemed to be a proceeding between the prosecutor 
and the accused within the meaning of tins section 
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817 The grounds of admission should he stated fully and 
clearl\ to enable the High Court to judge of the propnetj of 
admission Motijau 20 W R Cr 69 

161 What it proves The evidence is admissible for the 

purpose of proving the truth of the facts which it states either 
in an entireh neu judicial proceeding or in a subsequent state 
of the “^ame proceeding A\oodroffc 8th Ed 347 But the 
distinction betv'cen the use of previous statements under this 
section and that under other sections of the Act eg Secs 21 
32 145 157 159 should be carefull3 noted 

162 Evidence given in n judicial proceeding etc For 
the meaning of the expression judicial proceeding see notes 
under Sec i Oral evidence is as receivable under this section 
as when it has been re 't * „ tTv 

aoi) But the eviden 
have been recorded in 

with respect to a deposition in a judicial proceeding the provisions 
of Or x 8 rr 5 6 of the Civil Procedure Code were not com 

plied with such deposition was held to be inadmissible in evidence 
on a charge of giving false evidence based on such depositJOU 
Moydeb 6 C 763 But see also Etahi 45 C 825 and the cases 
discussed there In Bogra 34 M 141 it was held that a deposi 
tion which had been signed bj the witness and admitted by him 
to be correct was admissible in evidence even if it was irrcgu 
larly taken though it was open to him to prov e that it was m fact 
incorrect See Ratrta 3 B 48 (N 160} See cases m N 264 

162 (a) Before arty person authorised by law— Such 
as a commissioner arbitrator coroner Where a witness gu'® 
evidence in a proceeding before a Judge or Magistrate who had 
no jurisdiction and which was thus pronounced to be ccrawi 
judtes such evidence was held to be inadmissible Rawa 3 
48 Bti(a 27 Cr L J n68 97 C 752 7 L 396 27 P E R 
447 AIR 1926 L 5®2 The British Consul at Zanzibar is a 
person authorised by law to take depositions and so evidence 
recorded by him m a preliminary entmiry in a murder case was 
held admissible in the trial before the Bombay High Court 
Dosa^-i^ 334 

l 62 (b^ S 350 Cf P C and S 33 The provisions of S 
33 are in no way affected by S 350 Cr P C Lekal 8 L 57 ^ 
If It IS sought to tender a deposition of a witness under S 33 
It must first b** proved that the deposition was read over to the 
witness in compliance with S Cr P C Darghat 53 C 

499 \ 
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163 . Contradiction. The credit of the declarant may be 
impeached jn the same way as that of a witness who had 
denied m cross examination the imputation suggested Stephen 
Art Ij5 

164 How to pro^c the deposition Where the statements 
of the witnesses are required b> Uw to be taken down, thej can 
be generaUj proved by the production of the original records, 
Ss 57 cl 7 8o & 91, or by certified copies, Ss 74 76 77, 79 
But where the law either does not require the statements of 
witnesses to be reduced to writing (S 263 Cr P Code) or merely 
requires the sub-itance of the evidence of witnesses (Ss 264 355, 
Cr P Code) to be recorded such statements ma^ be proved either 
bv anv ptr'jon who will swear from his own memorj, or by notes 
taken at tlit time b> any person, eg judge counsel or reporter, 
Doncaster 3 Taunt 262 Morgan 6 Cox 107 Bird, 5 Cox 
IX, who will swear to thiir accurac> or possiblj from the neces 
sitv of the case and bj consent bj the judge s notes When 
nothing of importance turns on the precise expression used it 
will be considered sufficient if the viitness can speak with ccr- 
tamtv to tilt substance of what was sworn in the former trial 
(Wooiroffe 349 Phip 419) Where a note of the evidence 
has httn made by a reporter or shorthand.wnter, he could, of 
couTsu Use the note to refresh his mcmor>, and from such a source 
a sliorthand vvritcr might be able to swear to the very words " 
(Norton 202) A certilied cop> of the deposition of a witness 
would not come in by itself, in any case it would bo necessary 
to adduce evidence proving the identity of the person who gave 
the deposition, Uraja, 30 C W N 254 

165 Objections The evidence is open to the same 
objections in the subsequent tnal as if the witness had been 
personally present thereat (Taylor 54^. 549) . rg as to leading 
questions licarsay or statements of the contents of unproduced 
documents (Phip 41920) And where in a deposition admitted 
under this section some of tlie questions were unfairlv framed 
and some of the answers staled were opinions and suspicions, 
held such answers were inadmissible and must be excluded, 
Ramchander ig B 749 

166 When the witness Is dead. The death of the 
witnca'j must first be strictly proved before the deposition can 
be put m evidence Gogale 4 B L R App So Tor presumption 
as to life and death, tee Ss 107 and loS 

167 Or cannot be found It must be shevvm lha 
reasonable exertion has been made to find the witness, Lne 
24 W R Cr 19 . Lukhun, 31 W R Cr 56, Nochat, 5 C 

15 
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Mu u z \ 64t> anc whe e there wa* nothin® on the reco’ii 
to hew that the mtce conli not have been pro<Jnce<i b' the 
u^e o* o-TLnar\ m-^an* th*^ <i*po-x ion vm. rejected 
,o \\ R. tr 69 The » atemeat of the d-^Ianmt himself la his 
p-enoo. exammatioa that he was going to leave the place can 
not be taken a p oof ih^t he has pat bn pcrpo-'e into eiecctwa 
Prcc r ;• C >.V P 631 ^^'he^e ■soaimons could not be «erved on a 

witne at the place whe’e he wna bvma: and on enqcin-’'’ in bn 
name 'Xla^e his whe’^aboats could not be ascertained 
that h- d'^po iciQS befo e th- comnuttm® Ma®i-trate was ad 
rn.-v tb?^ R ck -1 7 C 4_ \Mier“ in a Se^^on. tnal the witne^ e^ 
eximined befo e the comnuttm" ila<n.tmte (Ld not attend and 
the trul had to b.=‘ adjourned and though f-e h «cranionses we*" 
o'd-'-ed to be Lmed the witC'^'C^ d-d cot anpear on the nert 
da\ ard the ions Jad»e admi ted their d-^posit.ons before 
the Mamstrate m evidence k^J that the depositions should cot 
ba'e been admitted and the ^ ions Jcd^e «honId have u'C'd 
warrant, to enio-ce the atecdance of th- witaessc' D si 
Mc/tjfrrtfd _ Cr L J 3tS \anJ' K V> \ non (1903) • 
A. L J 390 Anjwers to enqc.nes a.^ cot admi-nble to prove 
tha* the witc*^s is ab-oad (Tavl''*" Ss 473) bet th-^v are ce’ta^v 
rece \'able to p’nie that diLjeat bet cnsccce^^el search has been 
made for the witnes Reck j 7 C 4a AATiere no warrant bis 
been p'odcced and co evidence ts on th* reco-d that ecd^avoers 
have be-n mad* to se’ve warrant on a witnes* a m*re smtement 
bv the pobce Kar a t-x C 6ot O' bv the public p*o ecutor, 
30 il 449 that a warrant his been n'med n no eu£aent 
prx»* that a wim*ss canno* be found. Where a witness wa^ 
esammed m the commictic® Jlagutrate s Court but at the Se-«s ''n> 
trial h* was not axmilabl* and the police oficer in char^ o^ th* 
case < a»ed on ®ood authontv befo'e th* Se«''ioas jed^e that 
enqum* had be*n made about tb* whereabouts of th* witness 
but he could not be traced ke'd evidence n^htly admitted. 
It was inipo«^ib^e to lav down anv hard and fa.t rule fo- the 
appLcaUon of this section Each ca_e ruus* depend upon its 
own facts and the matter was e««entiaEv on* fo* the eaerci-e c' 
discretion on th* part of th* Sermons Judge, Je*t 57 C 24*' 
16 S Incapable of giving evidence The iscapacitv cu-* 
be o a pe'minent and no* of a temporarv bind and when 
a witness is proved to be incapable giving evidence the court 
has no d.>cretion a. to admittmg ht» d-*po^itioa- Bat where 
th* ab^nc** a wi n*« i> carnal o- du* to a terupo’nrv catne 
the coa-t ha* «uch a dL«cTetiaa if hi* p’e«erce canno be obtained 
widiout an amoun* of d*U\ or expense wfucb cnd-*r the circum** 
tance^ the court comi'^ers cn'easo"afcIe Pi^arv 4 C L. R 5 *^ 
* If the deg^ 0^ be s^ch that the"^ i> co p-obafcd-ti of 
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the witness ever 1 ’ • 

admissible (Taj It 

vent his attend , 

L R I C P 699 deciding that the xvords 'permanent sickness 
or infirmity were to be thus construed), but if the indisposition 
be merelj temporary, the proper course is not to admit the evi- 
dence but to postpone the trial. Saiage, 5 C & P 143. in uhich 
the depositions of a uoman about to be confined were rejected " 
Phip 418 419 In a later case the Calcutta High Court held 
that the incapacity need not be of a permanent kind, Asghiir, 
8 C L R 124 6 C 774 but this is an obiler, as it was not neces¬ 
sary to decide that question in the case Woodroffe p 533, note 
14 There must be precise evidence as to the nature of illness 
and the incapacity of the witness to attend —it is not sufficient 
that certain of the witnesses stated that he was ill and confined 
to bed Asghur 8 C L R 124 6 C 774 If a witness became 
insane after giving his deposition, it wnJl be admissible. Doe, 7 
C & P 617 Where a witness is alleged to be ill and unable to 
attend the doctor if any, who is attending him should be ex¬ 
amined on oath to prove his conditions, and a certificate from a 
doctor, without his sworn testimony is no legal proof of the 
condition of the witness Taylor S 488 That it is absolutely 
necessary to examine a qualified medical practitioner before 
evidence of a witness too ill to attend can be admitted under 
S 33 cannot be laid down as a proposition of law, SA‘ Altjan, 
31 C W N 908 (But m this case the witness had been cross- 
examined in the lower court and the Judges held that the accused 
had not been prejudiced) And where the attorney on being 
examined stated that the witness lived 23 miles off and that he 
had seen him that morning in bed with his head shaved, the 
evidence was rejected, the Judge remarking "the evidence no 
doubt IS as strong as it can be, short of that of a medical man; 
but the case may be easily argued of a person extremely un 
willing to appear as a witness and so well feigning himself to be 
ill as to deceive any but a medical man" Phtlhps, l T S. P 105 
Where a doctor proved that the witness might have been brought 
before the court without danger to life, but he was suffering 
from paralysis, which disabled him altogether from giving 
evidence, his deposition was admitted, TFiIsob, 8 Cox C C 
■453 

169 . Or is kept out of the way by the adverse partj. 
The proposition that if a witness be kept out of the way by the 
adverse party, his former statements on oath will be admissible, 
rests chiefly on the broad principle of justice, which will not 
permit a party to take advantage of his own wrong Taylor, (S 
479 ) In a case where three prisoners were indicted for felonj, 
a witness for the prosecution v\ IS proved to be absent thr 
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the procurement of one of them the court held that his deposi¬ 
tion might be read in evidence as against the man who had kept 
him out of the way, but that it could not be received against the 
other two men, Scaipe, 20 L J M C 229 17 Q B 238 

170 Delay or expense. The following in the judgment 
ofWhite, J in Pyan, 4 C L R 504 will best elucidate the point 
There the point was raised that evidence of a witness was im¬ 
properly admitted bv the Sessions Judge The learned Judge 
remarked We have to determine whether the judge exercised a 
proper discretion This is to be governed bv three considera¬ 
tions—the delav the expense and the circumstances of the case 
The evidence «hews that the delav that would have been oc 
casioned b> waiting till Mr C (witness) could be produced as a 
witness was probablj about a fortnight As regards the ex¬ 
pense if bv that word is meant expense of obtaining C's atten 
dance which la the natural meaning of the word wlien taken m 
onnection with the context there would have been no expense 
worth mentioning, for C lived or was stajmg within a short 
distance of the court It is contended however, that the ex¬ 
pense contemplated by section 33 is not confined to that meaning 
but also includes the expense which would be incurred if the 
alternative course of adjourning the trial had been adopted, 
There are some dicta of Phear J in the case of Ltdhutt Santhal^ 
” ■" nfion 

at even 
ibscrv e, 

“I come now to the circumstances of the case Of these one 
of the chief, which the judge has and ought to weigh is the nature 
and importance of the statements contained in the deposition 
It would be unreasonable to incur much delay and expense where 
the facts spoken to in the deposition are of the nature of formal 
evidence for the prosecution or supply some link m the cas^ for 
the prosecution as to which little or no dispute exists or are 
facts to which other witnesses speak besides the deponent and 
which witnesses are produced at the trnl On the other hand 
it might be reasonable to submit to much delav and considerable 
expenses, when the evidence of the deponent is vntal to the suc¬ 
cess of the prosecution, or has a very important bearing upon the 
guilt of the accused " WTiere the Sessions Judge excused the 
attendance of a witness, and admitted his evidence on the ground 
that the presence of the witness could not be obtamed without 
an amount of expense which under the circumstances of the case, 
he considered unreasonable, also the inconvenience to the wd* 
nesses, and the fact that the evidence does not concern the 
accused personally, having reference to the identification of the 
handkerchief, the judge held that the inconvenience to witnesses- 
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was ro ground allowed under sec 33 and the question of the 
identification was a most material one m the case and 

the amount cf expense which the Judge put at R< 500/ was 
n< t at all unreasonable under the ciroumstances of the case 
considering that the entire case rested on the evidence of these 
witnesses and rejected the e\idence Burke 6 A 224 See also 
Jacob 19 C 113 It is onl\ in extreme cases of dela} and e\ 
ptnse that the per onal attendance of witness should be dis 
pensed with !/«/« 2 A 646 If there is nothing of a special 
nature to stand m the wa\ the case should be adjourned to the 
next sessions to procure the attendance of the witnesses Lakhiin 
21 \\ R Cr 56 The eMdence of an absent \Utness cannot 
proptrh be admitted unless it is prosed that bj ordinary care 
and the use of the ordinarj means the witness could not have 
been procured and that reasonable search had been made for him 
Mouja'i 20 \\ R 09 Lucky 24 W R 19 But where the 
witnesses were at a considerable distance from the place of trial 
and their attendance was not easily procurable their deposi 
tions were admitted Ratna 3 M 48 ' 

170 (a) Evidence taken on Commission, As to the 
admissibility of evidence taken on commission by the order of 
a Preaidtnc) Magistrate in a trial at the High Court Sessions 
See Dalee 6 C 532 Jacob 19 C 113 

171 Same parties If the parties to be affected are the 
same in both proceedings it is no objection that their relative 
positions were dirfercnt or that there were also others joined with 
citl pr Uri^A/ i A 5 . E 3 Pbtp 417 Where S was a witness 
in a cli irgc brought bj R against A and A was acquitted and 
sanction was gutn to prosecute R for bringing a false charge 
and b for perjur} held that S being merely a witness and not a 
pirtv in the original case evidence taken m that case was not 
idmissible m the case against him Rama 3 48 Where D 

produced a receipt in a ci\il suit purporting to ha\e been signed 
b> K ind Kh an attesting witness to the receipt gave evidence, 
but K declared it to be a forgerj and the court found it to be a 
forgerv and sanction having been given, both D and Kh were 
prosecuted and m the criminal case K having died his evidence 
in the civil suit w-as admitted against both held that the de 
no ition of K in the suit is evidence against D but not against 
Kii hadhe 42 \ 24 \dmissibilit> of the statement when the 
pirti Wert the same see Debt 20 Cr I J 62j 52 I C 38® 
See in tins connection Mamm 27 B 626, Isrt 8 A 672 

172 Right and opportunity to cross-examine 
must bav o been both the right and opportunitj to cro« 
by the adverse pvrtj in the former procce- 
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IS not essential that he should have exercised that right He 
might have voluntarily abstained from, or waived the absence 
of an opportunity for cross-examination {Phip ,ji8 ) If, for 
example, notice has begn given to him of the time and place 
of an examination on commission, and he neither intimates any 
wish to cross examine, nor applies to the court to enlarge the 
time for that purpose, it will be presumed that he has acted 
advisedly and the depositions will be received If he had chosen 
not to exercise the right to cross examine, it is the same as if 
he had cross examined, Cazenove, i M & S 4 But there may be 
circumstances where, although a prisoner has the right, he has 
not the opportunity to cross eicamme, eg, where the witness 
IS at a great distance and the prisoner cannot go to that place 
and IS too poor to employ a pleader or too unfamiliar with 
the ways of the place to get legal help there. Ram, 19 B 
749 And the words ‘opportunity to cross examine’ do not 
necessarily imply that the actual presence of the cross-examin¬ 
ing party or his agent is necessary Deposition taken on com¬ 
mission in criminal cases although inadmissible under Chapter 
40 of the Criminal Procedure Code (Act X of 1882), may be 
admitted under Sec 33 of the Evidence Act, if the requirements 
of the proviso to that section have been complied with 
Quten whether the opportunity to administer cross intcrroga- 
tomes under a commission is an opportunity to cross-examine" 
Within the meaning of the proviso to Sec 33—so as to render 
the evidence taken on interrogatones admissible Ibtd To 
make evidence admissible under this section against an ac¬ 
cused person the fact that he had full opportunity of cross- 
examination if not admitted must be proved. Ram, 19 Bom 
74Q, Moujan 20 W R Cr 69 And the cross-examination 
must be complete and not partial so where a commission was 
returned after the witness bad been partlj, but before he had 
been fuJlv cross examined the evidence was held to be inadmis¬ 
sible 5 C W N CCXXX Opportunity means full opportu¬ 
nity I C \V N LXXX ^Vhe^e a witness who was not cross 
examined before the committing Magistrate died before the 
trial, held, his deposition was admissible as the accused had 
the right and opportunity of cross-examining Basattla 2 Bom 
L R 76 But in Ibrahtm, 17 C W N 230 14 Cr L J 7 °* 

It was held that the practice of postponing cross examination 
at the prehminarj enquiry should be considered in deciding 

to cross- 
doubted 

t him to 

recover a certain debt, produced a receipt purporting to have 
been signed by the plaintiff, showing that the debt had been 
discharged The plaintiff was examined as a witness m the 
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sQit and he deposed that the receipt was a forgery The 
prosecution of the accused was thereupon ordered but before 
the trial came off the plaintiff died and his statement in the 
cnil suit was held to be admissible in the criminal case, Debt, 
20 Cr L J 625 52 I C 385 Where the accused cross- 

examined a prosecution witness before the framing of the charge. 
It was no objection to the admissibihty of the deposition of the 
witness that he could not be cross examined after charge 
Lockley 43 M 411 As to evidence of medical witnesses see 
Jhubboo 8C 739 Rtdifig 9 A 720 hachtlt x8 C 129 Right 
to cross-examine witnesses in warrant cases before charge is 
framed see Sagal Samba 21 C 642 8 C W N 838 The 

deposition of a witness who dies before he is cross examined m 
full is not admissible Nursing 50 A 113 

172 (a) Value of WTiere there has been no cross exami 
nation even if the e\idence is admissible the evidentiary value 
IS verj small Ibrahim 17 C W N 230 14 Cr L J 

70 18 I C 406 

172 (b) Inadmissible Had no right to cross-examine 
but still cross-examined Evidence inadmissible In an 
appeal from a conviction of theft the Sessions Judge set 
aside the conviction and held an enquiry under S 476 (^r P 
Code In the course of that enquiry he examined the accused 
in the theft case and the complainant in that case cross examined 
him Subsequently m tiic trial for bringing a false charge against 
the complainant in the theft case the presence of the accused m 
the theft case could not be procured and his evidence in the 
enquiry held under S 476, Cr P C was admitted in exidence, 
held that the statement was inadmissible inasmuch as the 
complainant in the theft case had no right to CFOS': examine, 
the then accused as the proceedings before the Sessions Judge 
were held under S 47G, Cr P Code, Bahir l8 Bom L R 284: 
3 Bom Cr Cas 189 17 Cr L J 249 34 I C 969 

173 Questions in issue 'Although the Act in 
using the word questions in the plural seems to imply that it is 
essential that all the questions shall be the same in both the 
proceedings to render the evidence admissible, that is not the 
intention of the law The pnnciple involved m requiring 
identity of the matter m issue is to ’secure that in the former 
proceeding the parties ' * • 

aminmg and cro^s-exam a ■ n 

evidence IS adduced m w er ■ 

separate proceeding ma • 

common to both, the evidence to these common issues given in 
the former proceeding may (on Ihcconditions rncntioned m Sec 33 
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arising) be gjvcn in the subsequent proceedings Thus if m a 
dispute respecting lands anj fact comes directly in issue the 
testiraonj to that fact is admissible to prose the same point 
in another action betw cen the same parties or their pri\ les though 
the last suit relates to other lands {Tajlor 436) Ratna 3 M 
48 \\eir 756 Where a witness who was assaulted gave e\i 
dence in a preliminar} enquirv before the Magistrate against 
accused persons on a charge under Sec 325 I P Code but he 
having subsequentJi died of the injuries inflicted upon him 
graver charges were added and Ins evidence was admitted in the 
trial in the Sessions Court Pontifex J observed The question 
whether the proviso to Sec 33 ts applicable that is whether 
the questions at issue arc substantnll} the same —depends upon 
whether the same evidence is applicable although different 
consequences nn> follow from the same act Now here the 
act was the stroke 0/ a sword which thougJi it did not immediatelj 
cause the death of the deceased person jet conduced to bring 
about that result sulsequcfttJv In consequence of the person 
having died the gravitj of the offence became presumptivelv 
increased but the evidence to prove the act with which the 
accused was charged remained prcciselj the same Rockti 
7 C 42 A revenue official was charged with the offence of 
attempting to receive a bnbe from certain nivats who 
gave evidence for the prosecution and he was convicted 
He subsequent!} charge 1 the raivats wit) having conspired to 
bnbe him and in their tn tl their depositions m the previous case 
were admitted m evidence Samtappa 15 M 63 

174 Explanation The explanation is inserted to ex 
dude the objection which arises when depositions are taken m 
crimnal cases that it cannot be used in a subsequent proceeding 
for want of mutualit} or rcciprocitv because ihc Queen is the 
prosecutor m all criminal cases (Norton 205 ) The effect of the 
explanation seems to be that 1 deposition taken in a cnminal 
trial ma> be used in a ciVil suit nnd convcrselj provided that 
the conditions of this section arc fulfilled (Field 148) As to 
who is the prosecutor see Gaya 30 A 525 See aXso Foolkissort 
23 C 441 

175 Sec 13 of Act XIV of igo8 provides a special rule of 
evidence for the trial of offences under that Act 

Statements made under special circuinstan''es 
u Sec 34 Entries in books of account regularly 
kept in the course of business are 
Entf es m books of relevant whene\ er they refer to a 
matter into which the Court has 
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to inquire but such statements shall not alone be 
sufficient eMdencc to charge anj person \Mth liability 

IllustratiOft 

A sues B for Rs i ooo and sho%vs entries m his account 
books showing B to be indebted to him to this amount The 
entries are relevant but are not sufficient without other 
evidence to prove the debt 

176 The onlv limitation m Sec 34 is that statements 
contained in documents of this kind shall not be alone sufficient 
to charge anj one with liability Belait 22 W R 549 

177 Books of Account U'here in course of exirninwg 
a Witness Counsel tendered certain translated entries m a ledger 
and objection was taken on the ground that the entries pur 
ported to be copies of the cash book held the entries were 
admissible Meghraj 5 C W N CCLXXVIII The term 

book signifies a collection of sheets of paper bound together 
With t!ie intention that such binding shall be permanent 
Unbound sheets of paper in whatever quantity though filled up 
With one continuous account are not a book within the meaning 
of this section Also a book which merely contains entries of 
Items of which no account is made at any time is not a book of 
account Tor purpose of admissibility cash books ledgers 
and day books are equal though they may difter m the weight 
to be given to each Mukund 23 I C 893 When accounts 
are ong nally written in rough slips of paper and after an inter 
val are <.nterod in regular books the latter cannot be rejected 
in evid nee on the mere ground that the entries in them were 
not made regularly from dav to dav Mnngh ii I C 93 

178 Kept in the regular course of business See notes 
under S 32 cl 2 N 153 It would be giving a too limited 
meaning to this section to hold that books of account 
regularlv kept in the course of business means books entered up 
from day to day or from hour to hour as transactions take place 
The time of making the entnes may affect the ^alue of them but 
should not if not made from day to day or from hour to hour 
make them entirely irrelevant ftamprasad 4 C N 147 P C 
(ovimihng 4 B 576) In order that books may be regularly 
kept in the course of bu<iness they must be kept in accordance 
With a uniform practice in the current routine of business 
of the person to whom they belong The particular method mav 
affect their val 10 as evidence Ramcfandra 19 I C 534 T* 
where a person used to enter all his receipts and all the ad 

he made to his m a khalta book and the amlahs 
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submit furds embodying the expenses incurred by them and these 
used to be regularlj checked bj him and he used to prepare his 
monthly and other accounts from the books and Juris, 

held that these accounts haxing been kept in the course of busi 
ness were admissible under this section even though the khaiia 
books were not produced Peary g C W N 421 

Copy An account book though a copy of another account 
book will be admissible in cxidencc if it is copied and kept m 
the ordinarj course of business Mating Stl 42 I C 117 

179 Value Witness can refresh his memory from 
the entnes but they do not carry the matter an> further Imdad 
8 A 120 set notes under Sec 32 cl 2 N 152 Entnes relevant 
only under this section are not alone sufficient to charge any 
person with liability corroboration is required But where 
accounts arc also relevant under S 32 (2) they nre m law suffi 
cient exidence m themselves and the law does not as in the case 
of accounts under S 34 require corroboration Entnes may be 
relevant under both sections and where this is so it is clear that 
inasmuch as they are relevant tinder S 32 {2) the necessity 0* 
corroboration prescribed under s 34 does not arise Rampyar^ 
28 B 294 In a case of criminal breach of tnist their Lordships 
remarked So far as payment of money was deposed to by wit 
nesses who pmd it or was evidenced by the prisoner s written 
receipt the entries in the account books could be taken as cor 
robontive evidence But the remaining entnes m the account 
books could not rightly be used regard being had to the terms 
of the Evidence Act to fix criminal liability upon the prisoner 
until there was substantive evidence independent of them 
tending to show that he had received the moneys which were the 
subject of them Hurdeep 23 W R Cr 27 

180 Absence of entries Absence of an entrv is relevant 
under Secs g or ii of this Act See also Sagartnull 4 C W N 
CCVII Gangaram 19 C W N 611 

181 Proof—Personal knowledge Such entnes being by 

themselves relevant it is not necessary that the parties making 
them should be cited as witnesses They may be proved by 
some persons competent to speak to the facts stated therein 
Entries m accounts should in order to be relevant be regularly 
kept in the course -«/iA,bt 

important to shov 

tries had or had 
this IS a question 
affected the valu 
Hantimanla i B 610 
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Sec. 35. An entry m any public or other official 
Reiev»cyoi entry m book. register OF rccord, Stating 


public record made 
performance ol duty 


a fact in issue or relevant 
fact, and made by a public ser¬ 
vant in the discharge of his official duty, or bv any 
other peison in performance of a duty specially 
enjoined by the law of the country in which such 
book, register or record is kept, is itself a relevant 
fact 

182 What IS a public document "It is an established 
rule of law that public documents are admitted for certain pur¬ 
poses What a public document is within that sense, is of course 
the great point which we have now to consider It should 
be a public enquiry a public document, and made by a public 
officer I do not think that ‘public there is to be taken m the 
sense of meaning the whole world I think an entry in the books 
of a manor is public in the sense that it concerns all the people 
interested in (he manor But it must be a public document 

and It must be made by a public officer I understand a public 
document there to mean a document that is made for the purpose 
of the public makmg use of it, and being able to refer to it It is 
meant to be where there is a judicial, or quasi judicial duty to 
enquire as might be said to be the case with the bishop actmg 
under the writs issued by»the Crown That may be said to be 
quasi judicial He is acting for the public when that is done, 
but I think the very object of it must be that it should be made 
for the purpose of being kept public, so that the persons con¬ 
cerned in It may have access to it afterwards *’ per lord Black¬ 
burn m Sturla 5 A C 641 There is no definition of 'Public 
Document in this Act, but reference ma> be made to Secs 74, 
79 of this Act and Sec zi I P Code The list given of public 
servants in See 21 I P Code is not exhaustive for the purpose 
of this section as there are certain \cts winch declare that the 
officers appointed under them arc to be deemed 'public servants' 
eg census officers (Act XVII of 1894). (Records of census are 
not admissible in esidcnce m proceedings under chapters 13 or 
30 of the Criminal Procedure Code, see Sec 12 of that Act) , 
registering officers appointed under Act VI of 18S6 In the case 
of entries made by public servants, they are admissible m evi¬ 
dence it they are made in the discharge of official duty But in 
the case of entries made by an> other person the duty to make 
the entry must be speciallj enjoined by the law of the counu 
But thej both must be made in performance of official ■’ 
Whereas in England, delay in making the entry makes it 
missiblc under this Act it only affects the weight but 
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admissibility Under this section -vU public or officnl books 
&c will f<iU under it will also come consular and notarial cer 
tificatLS log books and anj books which railwaj and other 
companies are required by law to keep Norton 208 

182 (a) First Information Report A First Information 
Report IS an official record made by a. public servant m 
the discharge of his official duties and is admissible m 
evidence under this section By itself however the 
report would onl} prove that a certain person had made 
that statement and the contents of the report ma} be 
used as corroborative evidence It cannot be used as a 
substantive piece of evidence in the case Mohm 26 Cr L J 
55t 88 I C 647 The First Information Report is not subs 

tanti'e evidence and can only be used to corroborate or con 
tra het a witness Ihrahtm 8 L 605 28 Cr L J 9S3 It is 

not a statement within the contemplation of S 162 Cr P 
C as It 13 not made in the course of an investigation However 
important First Information Reports may be the> do not prove 
themselves and have to be tendered under one or other of the 
provisions of the Evidence Act Azmuddy 54 C 237 28 

Cr L J 99 

183 Proof See Ss 76 to 78 post The entr% is 
evidenct though tlie person who made it though available is 
not called as a witness It is evidence although the person 
miking it has himself no personal know’ledge of the fact as where 
It 15 reported to him The statement in the entry is not con 
elusive of the matter stated therein and a person who is not 
himself a party to the making of it may give evidence m re 

buttal Lekhraj 5C 755 Where the entry is made b> a person 

who IS specially enjOmed by law to make it it shall be evidence 
of these matters only which it is his duty to record But entries 
of matters which there is no duty to record are madmisstble 
Lyall 14 App Cas 437 And the identity of the parties named 
in the entries must be proved independently for example m 
the case of an entrv from a register of marriage the registef 
affords no proof of tlit identity of the parties some evidence of 
that fact must be given either by calling some one who wa^ 
present or by proof of the handwriting of the parties or by fh® 
help of photographs Tolsan 4 T & F X03 The mere simiU 
rity of names has been held sufficient evidence of identity {See 
cases cited in Phip 324 ) 

183 (a) Conditions of admissibility Three conditions 
must be satisfied (i) the entry that is relied upon must be one 
in any public or official book register or record (2) it must be 
-an entry stating a fact in issue or relevant fact (3) >t must be 
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made by a public servant in the discharge of his official duty 
or an\ other person in the performance of a duty especially 
enjoined by law Samar 23 C 366 

184 Of what facts are these entries evidence 
See Lyall N 183 An entry in a birth register kept by a com 
petent authority is relevant to prove the age of a person piovided 
it IS not suspicious But an entry in a vaccination register 
showing the age of the person vaccinated is m itself of no value 
It can be relevant to corroborate the vaccinators CMdence as 
to the age Husatna 7 I C 505 

184 (a) Report of a process server It is admissible m 
evidence to prove the facts reported by him Abdul 35 M 670 

185 Some specific cases A certified copy of an extract 

from a Register of Births and Deaths kept at a police station is 
admissible in evidence Sk Tome-uddert 22 C \V N 822 46 

C 152 

Cases in which entries m public books have been made ad 
missible by special enactments — 

Certified copy of an entrv regarding a birth death or mar 
nage (Ss 9 and 35 of Act VI of x886) 

Certified copy of an entry in a marriage register (S 80 of 
the Christian Marriage Act (Act XV of 1872) 

Register (f JIarrtages under the Parsi Marriage and Divorce 
Act (Act \V of 1863 S 8) 

Copies given under s 52 of the Indian Registration Act are 
admissible to prove the contents of the original documents (S 
57 of \ct \VI of 1908) 

Tlie < ffice copj of a declaration under Act XXV of 1867 is 
pnrt a facte evidence that the person whose name is subscribed 
t Slid declaration was printer or publisher or both of the work 
mentioned in the declaration 

S ig I f \ct XXI of i860 makes certified copies of docu 
ments of literirj scientific and charitable societies filed with the 
Registrar prnna facte evidence of the matters therein contained 
The register of deaths mentioned under para 367 of the Police 
"" entries made in it by a 

f Ills official duties are 
ection Zatbunntssa 53 I C 

i<)^ ■’•>0 C 124 

186 Absence of entries See N 180 The absence 
* f a person s name m a Iav\ list pubhshet! by authontj is prtti 
/icic ev ulencp until the contrarj is made to appear to sliow • 
such person is not entitled to practice H enham 1866 10 
222 Tavlor 1179 
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187 Inadmissible An cntr^ m the Chaukidari Register 
of Births IS not admissible m evidence under this section where 
there IS no evidence that it was made by a public servant in the 
discharge of his official duty or by anj other person in the per 
fornnnee of a dutj enjoined by the law of the country The 
register is kept by the Chaukidar who is an illiterate man under 
merelj departmental orders and it will be very dangerous to 
presume every entry in his register genuine merely because it is 
in his register and that register is produced from proper custody 
Mohanmed Jaffar 6 0 L J 577 21 Cr L J 22 54 I ^ 

166 22 0 C 250 An endorsement on the cover of a letter 

by a postal peon is at best a record of a statement of the peon 
and cannot be proved except by calling him as a witness unless 
the statement becomes admissible under S 32 (2) or S 33 
Such an endorsement is not admissible even as a statement by 
a public officer m the discharge of his dutx Govtnda 19 C W N 
489 '•o C L J 455 The entry must be m some book regis 

ter or record Jlere correspondence between officials is not 
meant /yoy awha 7 M L Jf 117 

Sec. 36, Statements of facts in issue or 
reletant facts made in published 
Eei=v.acy «(.tat. ^aps Or charts generally offered 
xnents n maps charts for public Sale OT in mapS Of 
plans made under the authority of 
Government as to matters usually 
represented or stated m such maps charts or plans 
are themselves relevant facts 

188 There are two kinds of maps and charts spoken of 
here vn —(i) published maps or charts generally offered for 
public sale and (2) maps and charts made under the authority 
of the Government The admissibility of the first kind depends 
on the ground that the publication being accessible to the whol* 
community and open to the criticism of all the probabilities nr® 
in favour of any inaccuracy being challenged and exposed 
(Field 16S ) The second kind includes Survey and Thak maps 
prepared under the authority of the Government But maps 
made for a private purpose eg by a Depury Collector for set 
tlement of the silted bed of a certa n river do not come withm 
this section Kanta 23 C 335 

(i) In Prahlad 2 B L R P C in their Lordships 
compared one of the maps m the suit with any good general 
map of India In R v Orton maps of Australia were put m 
evidence to shew the position of the various places where the 
accused said he had lived 
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(2) This section refers to maps prepared under the autho¬ 
rity of the Go%en«nent for public purposes onlj, and a party 
producing a map made under the orders of the Government for a 
pri\ate purpose must pro\e its accuracy, Kanla, ante And 
such maps being public documents may be proved by certified 
copies. Secs 74 77 post And the presumption with reference 
to these maps is as laid down m Sec 87 post and Sec 90 post 

189 . Value of Survey maps. A survey is a purely 
executive act Nabokumar, 9 C L R 309, and as it is required 
that Sun e> officers should seek the co operation of the parties 
interested m the measurement it is reasonable to presume that 
parties were present at and had notice of, the survey proceedings, 
^amnarain 9 W R 202 A suney map is good endence of 
possession at the time the survey was made Shamlal, 15 C 353 
As regards the question as to how far it is evidence of' title’ the 
following passage in the judgment of Field, J, in Nabokumar, 
9 C L R 307, clearly explams the matter “ a survey map is not 
direct evidence of title m the same way as a decree m a dis¬ 
puted cause is evidence of title, for the survey officers have no 
jurisdiction to enquire into or decide questions of title Their 
instructions are to lay down the boundary according to actual 
possession at the time, and this is ubat they do ascertaining 
such actual possession as well as they can, and, if possible, by 
the admissions of all the parties concerned A survey map is, 
therefore good evidence of possession according to the boundary 
demarcated thereupon and which may be taken to have been 
admitted by those concerned to be correct regard being had to 
what has been said about the nature of this admission m each 
particular ca«e A survey map is then direct evidence of 
possession and with reference to particular circumstances of 
each case the courts must deadc whether this evidence of posses¬ 
sion IS sufficient to raise a reasonable presumption of title ” 
The evidence furnished by these maps is not conclusive, and may 
be shewn to be wrong, but in the absence of evidence to the 
contrary they may be judicially received in evidence as correct 
when made Jugadtndra, 30 C 291, 44 C 328 Technically, 
maps prepared under the Survey Act are admissible as cv idence 
of possession but considering that it is the business of the 
surveyors to demarcate boundaries, such evidence has great value 
as regards the question of title A survey map is an official 
document prepared by competent persons and with such pubh- 
erfy ami notice to persons rateresteif as fu be ac&nrssrWe in«i 
\ aluable direct evidence of possession at the date of the sun ev 
Whether sudi evadence is sufficient to raise a presumption 
title has to be decided in each particular case, but when no 
have been taken to get an adverse entry in the map 
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the presumption would be reasonable Debendra, 31 C \V N 

419 

Sec. 37. When the Court has to form an 
opinion as to the existence of 
anv fact of a public nature, any 
ment'^as"To"facr*of Statement of it, made m a recital 
puwic “Lture Contained in any Act of Parha- 

tained mtertam \cts ment or in anv Act of the 
or noti ications Gov cmor General of India m 

Council or of "anv other legisla 
tne authont} in Brifisli India constituted for the 
time being under the Indian Councils Act, i85r, the 
Indian Councils Acts 1861 and 1892, or the Indian 
Councils Acts 1861 to 190(4, ' or m a notification 
of the Go\ ernment appearing in the Gazette of India, 
or in the Gazette of anv Local Government, or m 
any pnnted paper purporting to be the London 
Gazette or the Goicrnment Gazette of any colony or 
possession of the Queen is a relevant fact.* 

190 Pnncjple The general grounds of reception arc 
(i) that the statements and entries ha\e been made by the autho 
nsed agents of the public in the course of official dutj , and (2) 
that the facts recorded arc of public interest or notoriety It 
would not only be difficult but often impossible to prove facts 
of a public nature by means of actual witnesses examined upon 

oath (Phip 316 ) To pro\e that certain organised outrages had 
occurred in \anous parts of England recitals that the outrages 
had occurred contained in a public statute and also m a Royal 
Proclamation which offered a reward for the discorert of the 
perpetrators arc admissible Sutton 4 JI & S 532 Jbxd 317 
Official letters published m the Gazette of India and the Calcutta 
Gazette were admitted in evidence for shewing hostilities between 
the British Government and certain Iklohamedan fanatics c” 
the frontier Anieruddtn 15 \V R Cr 25 


Sec. 38. When the Court has to form an opi¬ 
nion as to a law of any countr>, 
anv statement of such law con 
tamed in a book purporting to be 
pnnted or published under the 


nelevancy oi state 
meats as to any laws 
contained in law 
books 


‘ The portion quoted has been substitnted by Act X of 1914 Sch I 
* The last portion of this section which was added by S s Act V of 
2899 has been removed bj Act X of 1914 Sch 11 
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authonty of the Government of such country and 
to contain any such law, and any report of a ruling 
of the Courts of such country contained jn a book 
purporting to be a report of such ruhngs, is 
rele\ ant 

How much of a Statement Is to be proved 

Sec. 39 . When any statement of which evi¬ 
dence IS given forms part of a 
wiiat evidence long®*’ Statement, or of a conver- 
to be given when sation or part of an isolated 
S“ira.'’do" document, or ,5 contained m a 
CTiment book or senes oocument which forms part of 
of letters or papers ^ book, or of a Connected senes of 
• letters or papers, evidence shall 
be gi\en of so much and no more of the statement, 
conversation, document, book or senes of letters or 
papers, as the Court considers necessary in that parti¬ 
cular case to the full understanding of the nature and 
effect of the statement, and of the circumstances 
under which it was made 

191 statement—'Whether the statement be m a 
Civil or Criminal proceeding (admission or confession), the 
whole ol It which contains the statement must be taken and read 
together It would be an unfair practice to extract what is 
against the interest of the declarant, while the very next sen¬ 
tence might contain a material qualification On the other 
hand great prolixity and waste of time might occur, if the whole 
of long rambling statements were to be introduce simply on 
the ground that the whole of the document or conversation must 
be before the court The Judge is therefore constituted in 
c' ery case the referee b> whose decision is limited the qtian- 
tit> of the document etc, containing the statement which shall 
be put in evidence His discretion is to be guided by the prin 
’ clear the 

nces under 
amed m a 

conversation it by no means follows that the judge should admit 
tla entire conversation The court would exercise a sound 
discretion in admitting only so much as explains or qualifies the 
statement (Norton 211) The prmciplc cn which this <ecti 
IS based IS that it would not be just to take part of a com 
tjon letter, etc, as evidence against a party without giv 
16 
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the part> at the same time thcjIienefit(of thc^entire rtsldue^-df 
he saw oj «TOte thqifame^qc^jision iQueen^t 
B feB 2^7 j , r-. 003 rijiif lo O 

I ♦ 1 |/j |7 I 

192 . * Documents TIic unole of a document^ maj, 

as a general rule, be read b> one partj when the other has 
already put jn e\adenceu partial etctract ^'BulHhls fhlJ tnll not 
warrant the reading of distinct entries in an accpjint or 

distinct paragraph m a newspaper unobnnettcd ^nth the parti 
cular entrj or paragraph lelicd on bv tlie Opponent, nor will it 
render admissible bundles of proceedings in baiiJ.juptcj, entries 
in corporation books or a senes of copies of letters inserted m 
a letter bock inerelv because the adiersarj has read therefrorrt 
one or more papers or entries or letters H aylor 732 ) ^^^lcn a. 
police olTicer refreshes his memorj from the specialt^arj, then 
the accused or hia agent is entitled to see only the particular 
entT} used and so much of the special dian as i> in the opinion 
of the Court neecssarj m that particular 1 matter to the full 
understanding of the particular er^trj used< and.; no t more 

19 A 390 I 11 / 1 n 1 

1 1 j / •) j 

193 . Coni'ersatioQ Similarly m the case of conversation 

when a part of it is relied on as an admission the ddverse patty 
can give in endence only $0 -much of the same tonversation 
as may explain or qualify the matter already before.the^Court 
(Tay lor 733 ) Proof on cross-examination, of a detached state¬ 
ment made by a witness at a former time does not authonse 
proof by the party calling that witness of all that he said at the 
same time but only so much as can be in some way connected 
wth the statement proved Thus in an action for malicious 
arrest for debt bad been 

a gift not a loa on cross 

examination th oath that 

he had repeatedly been insolvent and had been remanded by the 
Court He was 

plaintiff had not 
money was giver 
to this question 
"the jury would 
effect to It and 
no particle of pi 
tion '* Prtnee, 7 

*194 Letters \ pirtx may ,put in such letters as were 
ivfitten by his opponent viithout producing those to,which they 
were answers Or calling for their production (Taylor 734) p , 



.b A ‘ ^ 'I 

Ss 40 & 41 . ] RELEVANCY OF JUDGMENTS 24 a 

, - , • . . (',, ■ ■-rif 

' Judgments of Coui:ts of Justice, when-rele^v^nt.i > 

Sec. 40 . The existence'of’anjf'^iudgmeiit, order 
or decree,’which ’ by’la\v prevents 
Relevancy of judg- any CoUft frOmj taking,f,;£Ogni-- 

zailce of’a suit or holding a tnal, 
amt or tnal IS a relevant fact when the 

question Js wliether such Court 
ought to take cognizance,©/ ^uch suit or to hold such 
trial , ) 

P r.t k rt* 

Sec. 41 . A final judgment, order or decree of a 
competent Court, in the exercise 
Relevancy of cer- of probate, matrimonial, ad- 
'prSair’S'r'juri? uiiralty or insolvency jurisdiction 
diction ' which confers upon or takes 

away from any person any legal 
character, or which declares any person to be entitled 
to any such character, or to be entitled to any 
speafic thing, not as against any specified p^erson 
but absolutdy, is irelevant'when'{he ^ekisfence of 
any such legal character, or the’title of any such 
person to any such thing, is relevant. 

Such judgment, order or decree is conclusive 
proof— 

that any legal character which'it confers accrued 
at the time when such judgment, order or decree 
came into operation; , , 


that any legal character, to which it declares 
any such person to be entitled, accrued to that per¬ 
son at the time when such judgment, ’[order or decree] 
declares it to have accrued to that person ; 

that any legal character winch it takes away 
from any/such person ceased at the time from which 
such judgment, ‘[order 'or decree] declared' that it 
had ceased or should cease; . ’’ 

c These \>erd3lt» S wherever ^ur «erc inserted T 

Indian Evidence Act Amendment Act (i8 of 1873), S. 3, Ccnl Acts 
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and that aything to which it declares any person 
to be so entitled was the property of that person at the 
time from which such judgment, ’[order or decree] 
declares that it had been or should be his property. 


Sec. 42. Judgments, orders or decrees other 
than those mentioned in section 
41, are relevant if they relate 
to matters of a public nature 
relevant to the inquiry; but such 
judgments, orders or decrees are 
not conclusive proof of that which they state. 


Relevancy and 
effect of judgments, 
orders or decrees 
other than those men 
tioned in section 41 


Illustratfon 

A sues B for trespass on his land B alleges the existence 
of a public right of way over the land, which A denies 

The existence of a decree in favour of the defendant, »n a 
suit by A against C for a trespass on the same land, in which C 
alleged the existence of the same right of way, is relevant, hut 
it IS not conclusive proof that the right of way exists 

Sec. 43. Judgments, orders or decrees, other 
than those mentioned in sections 

40, 41 and 42 are irrelevant, unless 

the existence of such judgment, 
order or decree is a fact in issue, 
or IS relevant under some other 
provision of this Act 

Illtfstralfons 

(а) A and B separately sue C for a libel which reflects upoo 
each of them C in each case says that the matter alleged 
be libellous is true, and the circumstances are such that it i® 
probably true in each case, or m neither 

A obtains a decree against C for damages on the ground that 
C failed to make out his justification The fact is irrelevant as 
between B and C 

(б) A prosecutes B for adultery with C, A's wife 

B demes that C is A's wife, but the Court convicts B 
adultery. V 

Afterwards, C is prosecuted for bigamy m marrying B during 
A's lifetime. C Says that she never was A's wife 


Tudgmeots, etc 
other tbao those men 
tioned in sections 40 
to 42 when relevant 
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The judgment again<;t B is irrelevant as against C 

(c) A prosecutes B for stealing a cow from him B is con- 
V icted 

A afterwards sues C for the cow, which B had sold to him 
before his convnction As between A and C, the judgment against 
B IS irrelevant 

(d) A has obtained a decree for the possession of land against 
B C, B s son murders A in consequence 

The existence of the judgment is relevant as showmg motive 
for a crime • 

‘ (e) A is charged with theft and utlh having been previously 
convicted of theft The previous conviction is relevant as a 
fact in issue 

' (/) A IS tried for the murder of B The fact that B prosecut¬ 
ed A for libel and that A was convicted and sentenced is re¬ 
levant under section 8 as showing the motive for the fact in 
issue 


Sec. 44. Any party to a suit or other proceed¬ 
ing may show that any judg¬ 
ment, order or decree Which is 
relevant under section 40, 41 or 
42, and which has been proved 
by the adverse party, was deli¬ 
vered by a Court not competent 
to deliver it, or was obtained by fraud or collusion 


Fraud or coUusioa 
u obtaining ]udgm«at 
or incompetency of 
Court mav be proved 


195 . General remarks.—(a) “All judgments are conclu- 
• ■ * Judg- 

resumed 

• ■ conclu 

A . pmies 

or strangers) of its own existence date and legal effect as dis¬ 
tinguished fiom the accuracy of the decision rendered In other 
words the law attributes unernng ventv to the substantive as 
opposed to the judicial portions of the record Thus, where A 
has been tried and acquitted of a crime against B and afterwards 
sues B for malicious prosecution, the record m the criminal tnal 
IS conclusive evidence of A s acquittal, but it is no proof what¬ 
ever (bat A was innocent or that B was the prosecutor, or was 
actuated by malice, Legall v Tolleney, 14 East. 302 “So judg¬ 
ments are admissible when they are tendered to contradict 


1 This/f/usfra.idn was added to S. 43 by the Indian F 
(1872) Amendment Act 1891(30(1801 5 e Gent Acts Vol IV 1 
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Witness On t)ie tnal of tlie receiver the record of the acquittal 
of the thief was Iicid admissible to contradict the latter s test! 
mony that he had committed the cnrae {R v M Cite 
C C 120) 

(b) The judgment of a court of competent jun^dictidn is 

conclusive for the purpose of protMtmg^ the Judge who prd 
nounced and the officers who enforced it when actiri^ within 
the scope of then authority ^ ^ ^ 

(c) No judgment is evidence of the trulh of any m'^tter 

not directly decided or a necessary ground of the decision, thus 
it IS never evidence of facts which, come collaterally in question 
or were incidentally cognisable or can only be inferred by argu 
ments from the decision Phip 382—385 ^ 

196 Judgments m rem and in personam A judgment 
in rem is one which binds all the world and not only the parties 
to the suit m which it 'vas passed and them privies It belongs 
to positive law to enact what judgments shall have such a cha 
racter Accordingly Sec 41 of this Act declares that a judg 
ment m order to have this effect must have been pronounced 
by a competent court in the exercise of Probate Matrimonial 
Admiralty or Insolvency jurisdiction Such a judgment is 
conclusive of certain matters against all the world and not against 
the parties and their pnvies only On the other hand the judg 
ment »« personam (or the ordinary judgments between parties 
and m cases of contract tort or crime) of a court of competent 
jurisdiction is conclusive proof msubsequent proceedings between 
the same parties or their privies only of the matter actually 
decided but is no evidence of the truth of the decision between 
strangers or a party and a stranger except upon matters pf » 
public nature in which case however they are not conclusive 
evidence of what they state Ss 40 42 43 

197 Judgment barring Suits The law as to this in 
cnmrnal cases is laid down m Sec 403 Criminal Procedure Code 
A court ought (0 decide that a charge fjcndmg trial before him 
IS barred under that section without an investigation of facts 
put forward on behalf of the complainant 23 C \V N 543 

198 Relevancy of judgments of civil courts In 
criminal cases and vice versa In a suit bv A against the 
obligors of a bond the civil court held that the signatures of 
the obligors were not genuine and directed the prosecution of 
A for forgery On the trial of A before 1 jury the judgment 
of the civil court vvns put in evidence on behalf of the prosecu 
tion and its contents commented on by the Sessions Judge in 
his charge to the jury heM that the judgment vas improperly 
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received Technicall> it A\as inadmissible because it was not 
^ ’ les technically being the 

e prisoner on the other 
being the prisoner and 
the three defendants and furthermore it was not admissible 
on the substantial ground that the issues in the civil and criminal 
suits were not identical and the burden of proof rested oir 
different shoulders Gogun 6 C 247 Where a will had been found 
to be genuine by a competent civil court and probate granted 
it IS not open to a criminal court to find to the contrary or con 
V|ct any person of having forged that wall in the face of that 
finding b> 1 competent court It was also held by the High 
Court that the District Judge was wrong in holding that his 
action as a civil judge would proceed on the result of the criminal 
tnal inasmuch as the finding or judgment of the criminal court 
m that case would not be relevant in a case before the civil court 
Manjanalt 4 C W N CLWVI TIic judgment of a criminal 
court in a case of abduction convicting the defendant does not 
prevent the civil court from determining the question in a case 
brought by the fatlier of the girl for compensation for loss of his 
daughter s services in consequence of the abduction Rantlat 
4 A 97 In Raj human 23 C 610 Rampini J held that the 
Magistrate ought to deade the question of accused s criminality 
by himself and the judgment of the civil court could not be given 
in evidence m the cnminal prosecution for the purpose of es 
tablishvng the truth of the facts on which it wras based Ghose 
J however took a contrary view and observed that he was not 
prepared to hold that the judgment was inadmissible if the parties 
Were the same and the issues in the two cases were identical 
In a suit of damages for assault the factum of the assault must 
be proved in the civil court and the fact that the defendant had 
been convicted in a cnminal court is no evidence of the assault 
Alt Buksh 12 W R 477 But a plea of guilty in the criminal 
court ma\ be considered as evidence jn the civil case Thumhoo 
10 W R 56 \\ I ere a person cliargcs another with having 

forged a pr mi< r\ note and denies having ever executed any 
promissory note at all the evidence that a note similar to the 
one alleged to be forged was m fact executed by that person 
is not admissible nor even would a judgment founded upon such 
note be so P/ahhudas ii Bom H C R 00 Tlie accused was 
charge 1 vnth criminal breach of trust with reference to certain 
items Tlicro was a civil suit between the complainant and the 
accused regarding items involved m the criminal case ambng 
others The civil suit was decided in the accused s favour 
that where the civil liability was determined by 0 con 
court the judgment of that court would be the best e' 
of the cnil rights of the parties and was relevant and ao 
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jn evidence MarAur 41 B r 18 Bom L R 185 3 Bom Cr 

cas 165 17 Cr L J 153 33 I C 633 Heaton J remarked 

*\\e cannot’ - ■ -am matters 

have been by a civil court 

of competer his principle there 

would be rare exceptions founded on possibly, the discovery 
of new cogent and important evidence A judgment of acquittal 
only decided that the accused had not been proved to be guilty 
bj the Crown of the offences with which he was charged To 
this extent only and no more is it to be taken as correct and 
conclusive in a subsequent civil proceeding pending between the 
parties the opinions and conclusions expressed in the judg 
ment being otherwise irrelevant and inadmissible in such pro 
ceeding D Weston 18 C W N x88 

Where a person is on his tnal on a charge of having given 
la'se endence the judgment m the proceeding in %vhich he is 
alleged to have given false evidence is not admissible in evidence 
against him Oates 25 Cr L J 177 76 I C 417 38 C E J 
163 (1924) A I R (C) 104 

Where the charge was one of forgery of certain kabuliyats 
and the District Magistrate admitt^ in evidence the judgments 
of two Civil Courts and 0/ the District Registar which suspected 
the genuineness of the kabuhvats in question htli that the 
Magistrate had no right to rely cn the judgments of the Civil 
Courts Tarapado 28 C W N 587 51 C 840 26 Cr L J 

117 83 I C 677 1924 AIR (Cal ) 639 

A decision of a Civil Court u admissible in evidence to dis 
prove an allegation on the truth of which the guilt of a person 
in a cnminal case depends Velayutham 24 Cr L J 33* 7 ^ 

I C 172 

198 (a) The following extract from the judgment of the 
Chief Justice in the Duchess of Kingston s case (zo JHowells St®*® 
Trials 355 357) the leading English case on the subject vnll 
illustrate the principle of the relevancy of judgments The facts 
of the case were that the Duchess was indicted and tried in the 
House of Lords for bigamy in marrying the Duke of Kingston 
in March 1769 during the life tnne of her husband the Earl of 
Bristol The Duchess pleaded that in a suit for jactitation of 
marriage instituted by her against the Earl of Bristol in the 
Ecclesiastical Courts namely in the consistory court of the 
Bi^op of London it had been decreed and declared in February 
1769 that she was a spmster and that the Earl of Bristol had 
wickedly and mahciously boasted and publicly asserted (though 
falsely) that they were jomed and contracted m matrimony 
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and he was admonished to desist Irom such boasting and as 
setting of such alleged marriage It was submitted on behalf 
•of the prosecution that such decree of the ecclesiastical court 
was not bindmg on the Crown and did not estop the prosecution 
from proving that in fact there \vas a lawful marriage as alleged 
■at the date of such decree His Lordship remarked Proceed 
mgs m matters of crime and speciallj of felony fall under 
different considerations first because the parties are not the 
same for the Kmg in whom the trust of prosecuting public 
offences is invested and which is executed by his immediate 
orders or m his name by some prosecutor is no party to such 
prcceedmgs in the ecclesiastical court His Lordship held that 
such decree did not estop the Counsel for the Crown from prov 
mg the marriage in an indictment for polygamy and even ad 
mittmg such sentence to be conclusive upon such indictment 
the Counsel for the Crown might be admitted to avoid the effect 
of such sentence by proving the same to have been obtained by 
fraud or collusion OJckIc s Leading Cases on Evidence 24—27 
199 The grant of Letters of Administration though it 
■operates as a judgment i» ron under the provisions of this sec 
tion and presupposes the non existence of a SV lU is no bat to 
the prosecution of a person under S 477 I P C of having con 
cealed a Will of tl e deceased Malt 27 Cr L J 1230 97 I C 
10S4 4 R •’51 

Opinions of Third Persons when Relevant 
Sec 45 When the Court has to form an opi 
nion upon a point of foreign law. 
Op n on of cTpc ts or of scicnco Of art or as to iden 
titj of handwriting ‘[or finger 
impressions] the opinions upon that point of persons 
speaally skilled in such foreign law science or art 
*[or in questions as to identity of handwriting] ‘for 
finger impressions] arc relevant facts 
Such persons are called experts 
Illustrations 

(a) Tl e question is whether the deatl of A was caused by 
poison 


Th -* « ^ 

in S 45 

Acts Vol r 

includes VI p •» 

* These word< in S 45 were inserte I b) the Indian Ev 
Amendment Act (i 3 of 1873) S 4 G«nl Acts \ ol II / 
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The opinions of exp'‘*‘*c o »y. t. —• ’ 

the poison by which A 1 
( 6 ) The question is 
Urn act was by reason 
knowing the nature of tf 
either wrong or contrary tofnw t 

the s3Tnp 

tarn mind and 

whe rs persons 

incapaoic ol knowing the nature of the acts which they do or 
ofiknowmg that what they do is e ther wrong or contrary to Jaw 
are relevant 

(c) The question is whether a certain document was written 
by A Another document is produced which is proved or ad 
nutted to have been wntten b> A 

The opinions of experts on the question whether the two 
documents were written by the same person or by different per 
sons are relevant 


Sec 46 Facts not otherwise relevant are rele 
vant if thev support or are in 
w-r*. s—, > consistent with the opinions of 
opmexperts when such opinions are 
relevant 


Illustrations 

(a) The question is whether A was poisoned by a certa n 
poison 

The fact that other persons who were po soned by that 
poison exhibited certain symptoms which experts affirm or 
deny to be the symptoms of that poison is relevant 

{b) The question u* whether an obstruction to a harbour is 

caused by a certain sea wall 

The fact that other harbours similarly situated in other 

pects but where there were no such sea walls began to 
obstructed at about the same time is refevanf 

NOTES 


200 Expert teshntany 

201 Opinions of experts when admissible 

202 Competency and credit 
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203 Examxnalton of expert witnesses {Speciallyj^Iedical) 

{a) Form oj the question 

(b) T alue 

(c) Chemical examiner s report 

(i) Opinion of experts—\ alue of—conflict of opinion 
(c) Magistrate pronouncing on medical questions 
(e) Magistrate pronouncing on medical questions 
without expert assistance 
if) Tracker s evidence value of 
(g) Footprints 
(A) Palm impressions 

204 Subject of expert testimony 
(a) Foreign law 

(A) Science and art 
(c) Handwrtlittg 

205 Basis of expert testimony coneernittg handwriting 

206 M ho are experts 

207 On uhat subjects experts in handwriting can testify 

208 Standard with u kick to compare 
(a) Other writings 

209 Comparison by experts 

210 Value of expert testimony 
2IX Finger impressions 

(а) Value of 

(б) Taking of finger print in Court 
212 Not admissible 


200 Expert testimony —The definition of the term is 
given m se^ 45 The phrase expert testimony is not applicable^ 
to all species of op men evidence A ^Mtncss is not giving ex 
pert testimony who without any special personal fitness or 
special intelligence simplj testifies as to the impressions pro 
duced on ms mind or senses b> that which he has seen 6r heard 
□nd which can only be described to others b} giving the im 
prcssion produced upon the witness Neither is a person giving- 
expert testimony strictly speaking when he is testifyang as 
to matters which required no pecol ar infe 1 gence and concern 
mg which any person is qualified to judge according to his c 
portunitiLS of observation Expert testimony properly be^. 
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With testimony concerning those "branches of busmess or oc 
cupations where some intelligence and habits of observation must 
be combmed with some practical expenence" .. An expert is 
one who is skilled m any particular art trade, or profession, being 
possessed of peculiar Imowledge concerning the same Rogers 
1—'2 


201 . Opinions of experts, when admissible The 
opinions of witnesses possessing peculiar skill is admissible 
ever the subject-matter of enquiry is such that inexpenenceu 
persons are not likely to prove capable of formmg a correct judg 
ment upon it without such assistance. m other words, when i 
so partakes of the nature of a science or art, as to require a 
course of previous habit or study in order to the attainment 0 
a knowledge of it and that the opinions of witnesses ciimo 
be received when the enquiry is into a subject matter, the 
of which is not such as to require .any particular habits of 
m order to qualify a man to understand it To warrant t 
introduction of expert evidence the subject of the enquiry mus 
be one relating to some trade, profession, science or art in wtuc 
persons instructed therein by study or expenence may be sup¬ 
posed to have more skill and knowledge than jurors of a'crag 
intelligence may be presumed generally to have Rogers, 2a 
23 Taylor, nth Ed S 2418 The question whether the suo 
ject-matter of enquiry in a particular case is of such a 
that it does not lie within the common experience of all 
common education so that the testimony of experts is admissioic 
in evidence is a question which must be determined by the 
Thus, a medical man cannot testify as to the possibility of a rape 
committed in a particular maimer desenbed by the prosecutri^ 
as no peculiar knowledge of the human system was necessa^ 
to answer it It is a mere quesficn of rcJatiie strength or 
meal possibility, which an athelete or a mechanic could ha' 
answered as well as a physician and every man upon the juf/ 
as well as either, Rogers 29 The opinion of an expert 
be asked upon mere abstract questions of science having u 
proper relation to the facts upon which the jury arc to pass.P 
IS his opinion admissible when based on merely speculative oa' 


Iota 33. 34 

202 . Competency and credit The right of a witncs 
to give expert testimony depaids, upon either the 
penence of the witness with respect to the subject under 
gation, or his previous study and scientific r^arch concemuB 
the same, and sometimes on both combined Certainly 
has neither made a study of the subject on which his opinion^ 
desired, nor had any expen«ice m relation to same, ca 
allowed to give expert testimony concemmg it, althougn vu 
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subject under investigation relates to science and the witness 
IS a scientific man Of course, no exact test can be laid down 
by which one can determine with mathematical precision how- 
much skill or experience a witness must possess to qualify him 
to testify as an expert That question rests withm the fair 
discretion of the Court, whose duty it is to decide whether the 
expenence or study of the witness has been such as to make his 
opinnn of any value. Rogers, 53 Tlie competency of an expert 
should be sheivn before his evidence cai be takei, Jarat Kumart, 
39 C 24‘) The competency of the expert is a preliminary 
question for the judge and is one upon which, in piactice, con¬ 
siderable laxity prevails Though the expert must be skuled 
by special study or experience, the fact that he has not acqiured 
his knowledge profes lonally goes merely to weight and not to 
admissibility Stlverlock 1894 2 Q B 766 Thus, unqual fied 
p'actitioners hospital students, and dressers have been pei- 
mitted to testify as medical experts on question' of hand writing 
also not only specialists out post office officials lithographers, 
and bank clerks have been permitted to testify as experts 
{Coleman, 6 Cox 163), as well as a solicitor who had for some 
years given considerable attention and study to the subject and 
had several times compared handwriting for purposes of evidence. 
{S%lverlock sup Phip 366 ) The competency of an expert may 
be challenged by cross examination or by evidence of other 
experts who give contrary opinions on the facts His credit 
may be assailed by eliciting in cross examination that he is 
interested or corrupt or has expressed a different opinion at 
other times or he has been convicted of a criminal offence 
Independent evidence may be given to prove these facts, if he 
denies them His credit may be impeached in all the ways 
allow ed by Secs 146 153 and Sec 155 either by cross exami¬ 
nation or by the e\ idcnce of independent witnesses 

203 Examination of expert witnesses (Specially 
medical) The opinion of Lord Chief Justice Tindall delnered 
in the House of Lords in the celebrated Me Naughten Case is very 
important m this connection The question lastly proposed by 
your Lordships is can a medical man cont ersant with the disease 
of insanity, who never saw the prisoner previous to the trial, 
but who was present dunng the whole trial and the examination 
of all the witnesses be asked the opinion as to the state of the 
prisoner s mind at the time of thecommission of the alleged crime, 
or hib opinion whether the prisoner was conscious at the time of 
doing the act that he was acting contrary to law, or whether he 
was labouring under any and what delusion at the time’ In 
answer thereto, we state to your Ixirdships. that we think 
medical man, under the circumstances supposed, cannot 
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the questions are not 
which case suih bMt 
ar 4 admitted or not 


only and the tacts are not in dispute aj^o %ihenjtne wuness p 
personally acquainted ^Mth the facts of the case,^e.g, where a 
medical expert has made a personal examination of the uterus 
of a deceased ^voman , it was proper to ask him^ ""What, in your 
opinion, caused the death of the person from «hom the uterus 
V, as taken ?" But in all other cases, it is n^cessarj in the examina¬ 
tion of all such Witnesses, that questions should be so framed 
’ ' stimony 

0 draw 
ito,pass 
mg that 

an expert should not be asked a question in such a manner as 
to cover the very question to be subrmtted to,tbq jury. A 
question should not be so framed as to permit the wtness to 
roam through the evidence for himself, and gather the facts as 
he may consider them to be proved and then state his conclusions 
regarding them The question to an expert witness, -'Vhat is 
your opinion based upon the testimony adduced at, the trial, as 
to the sanity or insanity of the defendant at or before ithe tuue 
of the alleged shooting”, was held to be improper as the truth 
of the testimony not being Admitted, the question involved the 
determination of its truth bv him, Rogers 61-64 fu such cases 
in order to obtain the opinion of a witness, on matters jnot de¬ 
pending upon general knowledge, but on facts not testified to 
by himself, one of two modes is pursued either the jwitness is 
present and hears all the testimony or, the testimony is sumiued 
up in the question put to hun, and in either case the question 
' ^ * ' ‘ fied 

| 15 > 

ion 

■ Dce 

ned 
1 IS 
in 

evidence’ And if framed on the assumption of certain facts 
Counsel may assume the facts m accordance with his theory of 
them It not being essential that*he should state the facts as they 
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exist '“Thfe-^e^J meaning of the word ihypothettcal is that 
it Supposes, assumes something for the tune being Each side 
man issue of facts, has its theory of what is the true state of iacts, 
and assumes that it can prove it to be so to the sati«faction of 
the jury, and so assuming, shapes hypothetical questions to 
experts accordingly, CovUy v 83N Y 464 Inputting 

a hypothetical question to the witness Counsel maj in nis dis¬ 
cretion, assume all the facts elicited in evidence or only those 
which fit m with his theory and which the evidence has 3 tendency 
to proVe Alsd a question should be allowed which assumes 
facts which the evidence neither proics nor tends to prove, 
provided Connscl in putting the question declare that they will 
bv subsequent testimony supply the necessary evidence to war¬ 
rant the kets so assumed When this course is pursued if such 
testimony is not afterwards given it would be the duty of the 
court to strike out the answer to the question Ibtd 64 68 On 
the cross examination of the witness Oiunsels are not similarly 
restneted, and they are entitled to ask question whch tend 
to test the accuracj \eracitj or credibility of the witness by 
injuring his character although the facts concerning which he is 
questioned may be as to the mam issue, irrelevant and col* 

’ ’ ' ‘kill and accuracy 

questions perti- 

, m such questions 

have been testified by witnesses or net, such questions may 
assume facts or theories having no foundation in the evidence 
Ibid 79 80 

203 (a). The form of the question The form of the 
question should be such as not to give the witness an occasion 
or opportunity to decide upon the evidence or mingle his own 
opinion of the facts, as shown by the evidence, with the facts 
upon wluch he is to express a professional opinion , nor should 
It require the witness to decide upon the eWdence, in order to 
reconcile conllictmg facts ’ ' > ' 

ibe taken not to involve sb i 
the witness will be obliged 

puted facts, in order to give an answer ^^Tiere the evidence 
IS at all voluminous and where it 13 not entirely liarmonious, 
It IS improper to permit a question to be put which requires the 
>f what the evidence 
he evidence proved 
union, would all the 
true, indicate as to 
time of the cc 
s 69 was held to^ 

improi>er on the grounds that the witness might u * 
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the evidence to be radically different from what the jurors hearing 
the testimony understood it, and that it asked for an opinion 
based on the memory of the \wtness as to what the evidence was, 
and upon his conclusions as to what the evidence established 
But where the evidence consisted of the testimony of a single 
witness and there was nothing contradictory m it, an expert who 
heard it may be asked his opinion 'supposing the testimoney 
of the witness to be truthful The witness should in all cases 
have full information as to the ascertained or supposed state 
of facts upon which his opinion is based, and the Jury to properly 
estimate his opinion should have the means of knowing exactly 
on what his opinion is based The following is an illustration 
0/ the hypothetical question the question being the one pro* 
pounded by the defence to the experts m the tnal of Guiteao, 
Q Assuming it to be a fact that there was a strong hereditary 
taint of insanity in the blood of the prisoner at the bar, also that 
at about the age of thirty five years Iiis own mind was so deranged 
that he was a fit subject to be sent to an insane asylum, nlso 
that at different times after that date during the next succeeding 
five years, he manifested such decided symptoms of insanity, 
without simulation that many different persons conversing with 
him and observing his conduct, believed him to be insane, 
also that m or about the month of June 2881, at or about the 
expiration of the said term 0/ five years he became demented 
by the idea that he was inspired of God to remo\ e by death the 
President of the United States also that he acted on «hat he 
believed to be such inspiration and in the accomplishment of 
such a purpose also that he committed the act of shooting the 
President under what he believed to be a Divine Command which 
he was not at liberty to disobey, and which belief made out a 
conviction which controlled his conscience and overpowered his 
will as to that act, so that he could not resist the mental pressure 
upon him also that immediately after the shooting he appeared 
calm and as if relieved by the perfonnance of a great duty, slso 
that there was no other adequate motive for the act than the 
conviction that be was executing the Divine will for the 
of his countiy —assuming all of these propositions to be true 
state whether, in your opinion the prisoner was sane orinsaue 
at the time of shooting President Garfield ? Jbtd, 73-74 
the tnal of William Palmer for the murder of Cook by the ad- 
mmistration of strychnine. Dr T Nunnelly in the course of his 
examination as an expert for the defence said “I ha\e been 
present dunng the evidence given here as to the symptoms of 
Mr Cook I had previously read the portion of the depositions 
as to the scientific and medical part of the case Judging 
the symptoms as desenbed and confining myself to the 
evidence as to the scientific part of the case my opinion 
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IS that Mr Cook dzed from some convulsive disease I found 
that upon the difference of the symptoms described in the de 
position and on the evidence before the Court Thereupon 
Lcrd Cambell remarked This is not satisfactory we cannot 
ask ivitnesses what faith they give to the evidence of the w itnesses 
as contrasted with the depositions The witness s opinion ought 
to be based on the vtta toce evidence of the witnesses given 
durmg the trial Later on Cresswell J observed If I were 
to suggest a mode of meeting the thing it would be this—let the 
gentleman describe what he assumes to be the state of the de 
ceased s health at the time then the Attorney General maj say he 
IS not justified in assummg (Notable Trials) In Meher 15 C 589 
the prosecution called a doctor who was not present at the post 
mortem nor had anything to do wath the case and on his being 
put in the box the appearance of the body as spoken to by the 
doctor who performed the post mortem examination together 
with the signs spoken to by him as having been noticed by hint 
when making the examination were put to him and he was asked 
Upon these facts what in your opinion would be the cause of 
death ’ The defence objected to the question on the ground 
that it was one relating purely to medical science and was admis 
sible only when the facts were admitted and the facts in the 
particular case were not admitted The learned Judge allowed 
the question to be put Even in cases where the expert gives 
his opinion on facts within his personal knowledge it is always 
safe for him to state the facts on which he bases his opinion so 
that there may not be any misunderstanding as to the nature 
of the facts on which his opinion is based This is also necessary 
to enable the correctness of the opinion expressed to be tested 
by calling other experts and obtaining their opinion upon the 
same state of facts (Rogers 8a ) The evidence of the medical 
man who has seen and has made a post mortem examination 
of the corpse of the person touching whose death the enquiry 
is IS admissible firstly to prove the nature of the injunes which 
he observed and secondly as evidence of the opinion of an 
expert as to the manner in which those injunes were inflicted 
and as to the cause of death A medical man who has not seen 
the corpse is only in a position to give eiidence of his opmion 
as an expert The proper mode of eliciting such evidence is to 
put to the witness hypothetically the facts which the evidence 
of the other witness atUmpts to prove and to ask the witness s 
opinion on those facts A medical man in giMng evidence may- 
refresh his memory by refemng to a report which he has made 
of his post mortem examination but the report itself cannot be- 
treated as evidence and no facts can be taken therefrom Roghtmt^ 
9C 455 
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203 (b). Value. Tbe evidence of a medioal man or other 
skilled wtness, however eminent, as to what he thinks may cr 
may not have taken place under a particular comhmation of 
ciccurastancej, however confidently he may speak, is ordinarily 
a matter of mere opinion Human judgment is fallible Human 
knowledge is limited and imperfect, Ahmed, ri W R Cr 25 
"If there is any kind of testimony that is not only of no value 
but even worse than that, it is, m my judgment, that of medical 
experts The opinions of neighbours of men of good com¬ 
mon smse, would be worth more than that of all the experts m 
the country " per Judge Davis (quoted from the July issue 01 
the Journal of Delinquency, Vol IX No 4 Thos, J Orbison, 
"Expert Testimony " 

203 (c) Chemical examiner s report. Where there was 
strong direct e/idt.nce of the plice of a certain murder but no 
blood was detected by the chemical examination of the carlh, 
leaves an l gras* horn the alleged place of occurrence, held, that 
the negative effect of the chemical examiner’s report was not 
SjfTicient to rebut the strong evidence as to the place of occur- 
ron\,c, Hasumlla, 28 C W N 561 

203 (d) Opinion of experts, value of, Conflict of opinion. 
The opinion oi exparts i3 not bmdmg on the Jury, for it 
i» With the Ju y and not with the witnesses that the deter¬ 
mination of the else re^ts The weight due to the testimony 
of these Witn ,.ej is a matter to be determined by the Jury, and 
that weight will be p*oportionatc to the soundness of the reasons 
*. adJu'-'^d in its suoport Halt i C \V N 465 In the case of 
conflicting opinions of equally competent witnesses on a parti 
cular point the court ought to accept that opinion which is not 
in conflict with tnc direct evidence An opinion of expert ivit- 
ness not based on any mcxcnble laws of nature cannot be taken 
as d-'cisivo specially where there is direct evidence opposed to it, 
PUvdell, 27 Cr L J 977 96 I C 641 AIR, 1926 L 313 
203 (e). Magistrate pronouncing on medical questions 
without expert assistance "Fora mind untrained in medicine 
to attempt largely without tramed assistance • to ascertain 
what certain medicines were prcsciibed for and what should 
be prescribed for biliary colic bv reference to medical books is 
to my mind entirely un oundancl Ithink the conclusions are value¬ 
less Again to assume that the amount of arsenic contained 
in tie pre c jpticn would produce arsenical poison and collapse 
and unccnsciou nc,s is n conclusion tmpoisible to support with¬ 
out export cvjd'nc ”, Purna, 28 C W N 579 

203 (f) Tracker s evincnce, value of When the whole 
question of a p rson’s guilt in regard to a serious enme, surh as 
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murder, depends practically upon the bare words of a tracker, 
the court will not be justified m placing reliance upon his testi* 
mony as that of an expert, unless and until it is shewn to be 
clear, credible and consistent beyond all doubt and to be wholly 
incompatible upon any reasonable hypothesis wth the inno¬ 
cence of the accused, Gurdtt, ll Cr L J 82 4 I C 941 136 
P L R 1909 36 P W R 1909 Cr,SIC 239, Pa/a«a, 
24 I C 5S7 Javala, 27 I C 664, Btsseswar 71 1 C 497, 
Stmdar 56 I C 771 

203 (g) Foot prints Bepm, 2 C W N 71 Toot prints of 
shoes are not very valuable as there may be many other similar 
shoes, Indar 24 Cr L J 587 5 L L J 524 

203 (h) Palm impressions Where photographs of palm 
impressions are admitted in evidence the opinion of an expert 
as to points of similarity or dissimilarity is also admissible 
in evidence under this section Babulal 52 B 223 

204 Subjects of expert testimony (a) Foretgn law under 
See 38 Such law may be proved by the production of a book 
printed or published und®!-the authority of tlie Foreign Govern¬ 
ment This «ecuon lays down another way of proving such law, 
V12 , by witnesses skilled in it Tlic following persons amongst 
others have been held to be so skilled (i) A professional lawyer 
or the holder of an official situation which requires and there¬ 
fore implies legal knowledge, Sussex Peerage (11 C S. F 85, 
124), (2) A foreign judge barrister or solicitor practising in the 
courts of hts own country (Phip 364 365) 

{b) Science and Art These two words include all subjects 
on which a course of special studv or experience is ncceswry to 
the formation of an opinion and it is not neceiS'iry "that a 
speciality to enable one of its practitioners to be examined as an 
expert, should invohe abstruse scientific conditions *' “Art 
in its legal significance embraces every operation of human 
intelligence whereby something is produced outside of nature; 
and the term ‘science’ mcludes all human knowledge which has 
been generalised and systematized and has obtained method, 
relations and the forms of law " Every business or 

employment which has a particular class devoted to its pursuit, 
IS said to be an art or trade within the meaning of the rule As 
has been said by Pigot, C B "The subjects to which this kind 
of evidence is applicable arc not confined to classed and specified 
professions It is applicable whenever pecubar skill and judg¬ 
ments applied to a particular subject are leqmred to explain 
results, or trace them to thsir causes * (Rogers 24 25 ) 

Tlio most important evidence under this head in crimin"* 
trials IS the ciidence of the medical man His opinion is ad 
missible upon questions vnthm las own province, eg, » 
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the causes of disease or death, the effects of poisons, the con¬ 
sequences of wounds, the conditions of gestation {Phipson, 3^0) 
Also his endence is admissible in determining age and many 
other matters which always come up in criminal trials Another 
of his very important function is the detection of poison, 
blood and other matters by chemical examination A periisal 
of the Notable Trial Senes will show that m most of the cases 
the most important part was played by the medical ivitnesses 
in establishing the corpus dehett as well as many other important 
matters Regarding the trial of William Palmer, Sir J Stephen 
observes m his Introduction'—'one special matter on which 
Palmer s trial throws great light is the nature of evidence of 
Experts 

The opinions of engravers arc admissible as to impression 
from a seal those of officers of a fire brigade as to cause of a- 
fire those of post office officials as to post marks " Mechanics 
artizans and workmen are experts as to matters of techmecd 
skill in their trades and their opinions in such case are admissible 
Woodroffe 415 

(c) Hafiduniing Sec 67 lays down that if a document ^ 
alleged to be signed or to have been written wholly or m part by 
any parson, the signature or the handwriting of so much of th® 
document as is alleged to be in that person's handimting must 
be proved to be in his handwriting This proof except ir the 
case of documents covered by Sec go (w-here the law allows 
a presumption to be raised) may be effected by either a witness 
yvho has acquired personal knowledge of the handwTitmg of 
that person by one or other of the ways mentioned in Sec 47 
by experts m handwriting 

205 Basis of expert testimony concerning hand' 
writing. Calligraphic experts liavo for years asserted the possi¬ 
bility of investigating handwriting upon scientific principles, aijo 
the courts have consequently admitted such persons to tesfiw 
in cases of disputed handwriting It is claimed that experiment 

and obsersation base disclosed the fact that there arc certain 

general principles which may be relied upon m questions pet' 
taming to the genuineness of handwriting, for instance, it i’ 
asserted that m e\ory person's mannw of writing there i« a certain 
distinct prevailing character, which can be discovered by 
observation, and being once knosm can be afterwards applied 
as a standard to try other specunens of writing, the genuineness 
of which IS disputed (Rogers, 291) 

206 . Who are experts, (n) Witnesses who. by study occu¬ 
pation and habit have been skilful in marking .md distingiii!»hing 
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the characteristics of hmclOTiting are allowed to testifj as ex¬ 
perts And if the witness has really acquired actual skill and 
scientific knoi\ledge upon the subject of hand'vriting he is none 
the less an expert beouse he lias not happened to ha\e been in 
situations uhcrc his duty required him to distinguish between 
genuine and counterfeit handwiting 

(6) W’herc the a\ ocation of the witness has been such as 
naturally qualifies him to judge of handwriting the court will 
allow him to testify as an expert It is enough that he has 
been engaged in some business which calls for frequent com 
pansens, and that he has in fact been m the habit foi a length 
of time of making such compansons 

The following persons has e been allowed to testify as experts - 

1 Writmg engras ers accustomed accurately to examine 
the formation of letters m different handwritings and who have 
acquired «kiU from their occupation of making tngravings of 
handwntmgs 

2 Tellers and cashiers and other officers i f banks who have 
acquired skill in passing on the genuineness of signatures to notes 
and checks 

^ Post office clerks 

4 Book Keepers and cashiers of commercial houses who 
have had experience in the examination of handwriting to deter¬ 
mine Its genuineness 

6 A Uwver who had for some yoars given considerable 
attention and study to the subject and had several times com 
pared handwriting for purposes of evidence though never before 
testified as an expert R v S>fterlock 2 O B 766 Phip 764 
(Rogeis 292-298) 

207 On what subjects experts in handwriting can 
testify Experts may give their opinions upon the genuineness 
of a disputed handwriting vvhether ancient or modern after 
having compared it with specimens proved to the satisfaction 
of the judge to be genuine (Plnp 367 ) They mav also give their 
opinion on the question whether a writing is m a natural or 
simulated hand whether it appears more cramped and confined 
than the hand which the writer always wrote So when one 
writing crosses another an expert mav testify which in his opi- 
T.VW was Written first His opnnon has aHvi bttsi taken on the 
question whether certain words on a paper shown him were 
written before or after the piper w-is folded And m Cooper, « 
Moore P C 433 their Lord-Jiips of the Pnvv Council 
called an expert for the purpose of obtaining his opinion as 
whether a circumflex line, surrounding the names of the 
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to a will was made before or after the signatures (Rogers 300) 
Their opinions are admissible as to the probable date of an 
ancient writing (Tracy Peerage 10 C & F t54 191) or as to 
whether interlineations were written simultaneously with the 
rest of the document (Phipson 367) 

208 Standard with which to compare It is settled 
law that the one thing that is icquircd for the admission of the 
evidence of an expert witness as to handivnting is that the 
writing With which the companson is made unless conceded to be 
genuine should be proved b-'jond question of doubt to be that 
of the person alleged And when there is no comparison in open 
court before the accused with documents proved or admitted 
to be m his handivriting such evidence is inadmissible The 
English law (Statute 28 and 29 Vict C 18 S 8) lays down in 
express terms that the companson by a witness of the disputed 
writing for the purpose of giving an expeit opinion must be with 
any writing proved to the satisfaction of the court to be genuine 
See Cresmell v Jackson 2 F & F 24 i860 and Cohbet v 
mxnsUr 4 r 5 : r 490 1865 and though the condition is not 
expressly laid down m Sec ♦tv® r ^ is only 

a general section as to the wC jet 

it IS clearly indicated in th< where 

the comparison is assumed to be made m all cases wth a doco 
ment which is proved or admitted to have been written by tbc 
alfeged vvriter of the document in question Sures 39 C 0^ 
See also Pkoodee iz W R 272 Tlie question whether ine 
standard vmtings compared by the experts are properly proved 
IS a matter of great importance A bold statement by a 
Witness that they are m tlie handwriting of the accused without 
disclosing how he became acquainted with the accused s writing 
IS not legal evidence of any knowledge of accused s handwriting 
Venkata 36 M 159 II M L T 93 22 M L J 270 *3 
Cr L J 226 141 C 418 The wnluig offered as a standard " 
not aitoifted <0 be genuine must be proved genuine to tbo 
satisfaction of the court by positive evidence The g-enuinca^ 
of the wnting must be shown beyond doubt (Rogers 330 34 ® * 
Two obvious methods of proving the standard vvntin^ are /rst 
by the testimony of a vvitness or witnesses who saw the 
write it and second bj the party s admission when not 
by himself We do not mean to say that these are the only 
methods but only that the proof must be positive Hyde v iVoN 
folk I Iowa 160 But this IS modified in later cases and a 
mg IS held to be admissible as a standard of companson when 
the paper is conceded to he genmne or is such that the otni^ 
party is estopped to deny it or brtongs to the witness who was 
^mself previously acquainted with the handwntmg of the party 
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and exhibits the paper m confirmation and explanation of his 
testimony (Rogers 316317) The signature of a party to an 
afiidavit pleading or other procccdmg used by him in the cause 
may be used as a standard of comparison against him but is not 
evidence for that purpose in his favour Abbott Brief on Facts 
392 Papers which are not already in the case for other purposes 
may be nut in evidence for mere purposes of companson with 
a disputed wntmg prosnded the genuineness of such papers is 
proved to the satisfaction of the court Cf Sec 73 The rule is 
that an expert should hase before him in court the writings to 
he compared But when the ongin**! unting is lost and the loss 
has been clearly prosed the opinion of an expert has been 
received as to the genuineness of the signature to the lost in tru 
ment ho having examned the signature ptjoi to its loss and 
comparctl his recollection of such «ignaturc with the admitted 
genuine signature of the same person on papers already in the 
case As regards photographic copies they arc 1 ke other copies 
merely secondary evidence and cannot be used as equivalent 
to pnmarv esidenco But when the use of photograpl ic copies 
IS not objectionable as being an attempt improperly to use second 
ary CMdence as equivalent to primary CMdence magnified 
photographic copies of the wntmg in dispute and of admitted 
genuine writing of tl c same person have been reccised in evidonce 
competent preliminary proof has mg been made that the copies 
were accurate m all respects except as to size and colounng 
Copies made by a press or by a machine however exact they 
may be are not regarded as originals and in the ca'‘c of press 
copiesi though they are of the nature of facsimiles the spreading 
of ink on them often obliterates the fine lines of a handwriting 
though substantially preserving their original forms It is 
manifest such copies would be an unsafe standard (Rogers 
336 339 ) 

But photographic copies and photographic magnified copies 
of the disputed writing and of such genuine svritmgs as aie avail 
able by way of companson may be used as aids to assist the 
Jury m their conclusions 

208 (a) Other writings Writings not relevant to the 
cause may be received irrespective of the nilcs as to standards 
of comparison when offered not for the purpose of comparing 
handwriting as such but for the purpose of shewing identical 
or dissimilar usages of language such as charactenstic mistakes 
m spelling Abbott Brief on Facts «to6 

209 Comparison by experts The ordinary witness 
who lias acquir^ personal knowledge of another’s 
mav have formed m lus mind an exemplar of the 
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handwriting so that upon the presentation of a signature he can 
say by comparing with the exemplar in his mind whether it 
corresponds or not with the exemplar But an expert who has no 
personal knowledge and therefore no exemplar in his mmd has 
before him in juxtaposition the writing m dispute with other 
writings admitted or proved to be genuine and from a com 
panson oi such writings expresses an opinion uhether the wTit 
mgs « ere made by the same person Rogers 309 

The evidence of an expert witness as to handwriting is 
'’dmiasible only when there is comparison in open Court before 
the accused \vith documents prov^ or admitted to be m the 
handwriting of the accused Cressuell v Jackson (1806) 2 
F A r 24 Cohhett \ Kilmtnsler (1865) 4 F & F 990 Phoodtt 
(1874) 22 W R 272 ref to in Suresh 39 C 606 16 C W N 

«7'’ 13 Cr L J 289 14 I C 753 


210 Value of expert testimony No general rule 
can bo laid down to the effect that expert testimony is of great 
value or that it is of little value In some cases such testunony 
IS of great value in others it is entitled to little value while uj 
some cases it seems to be absolutel> valueless The valu* of 
expert testimony depends on a variety of circumstances which 
it is tie duty of the Jury to consider (Rogers 483) Perhaps 
the testimonj which least deserved credit vvith a Jur> is tlat of 
skilled witnesses These gentlemen are usually required to speak 
not to facts but to opinions and when this is the case it is often 
quite surprising to see with what facility and to what an extent 
their views can be made t< correspond with the washes or the 
interests 0/ the parties who call them They do not indeed 
wilfully misrepresent what (hej think but their judgments 
become 'o warped bj regarding the subject in one point of 'lew 
that even when conscientiouslj disposed the) are incapable 
of expressing a candid opinion Being zealous partisans their 
belief becomes s)non)’mous with Faith as defined hj the Apostle 
and it too often is but the substance of things hoped for the 
evidence of things not seen (Tavlor S 58 ) S« also an extnet 
from Lord Brampton s Reminiscences cited in 9 C M N 
TTie testimonj of experts is usually considered to be of slight 
value since they cannot be indicted for perjur) arc prov^ 
bially though perhaps unwittingly biased in favour of the side 
which calls them as well as ever read) to rega’^d harmless facts 
as confirmation of preconceived theories moreover sup^rt 
or opposition to giv en hypoth ^ ^ it fiO 

at will Tracy Peerage loC &F 


366) \i \1 alia iiCr L J 14 5 

judge quoted the follomng pxss-ige from ui 

the law of Expert and Opinion Fvidence 


i^wso 1 s l wi 
— The evidence 
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of the genuineness of the «ignature based upon the comparison 
■of handwTiting and of the opinion of experts is entitled to proper 
consideration and weight It must be confessed however that 
it IS of the lowest order of evidence or of the most unsatisfactorj 
character we believe that m this opinion experienced laymen 
unite with the members of the legal profession Of all kinds of 
evidence admitted in a court this is the most unsatisfactoiv 
It IS so weak and decrepit as scarcely to deserve a place in our 
system of jurisprudence and refused to convict the accused 
on the uncorroborated testimony of the handwriting expert as 
there was no marked peculiarity in the handwriting of the 
accused or anything rare m its style see also 2 All 

L I 444 Kali 9 Cr L J 498 6 A L J 184 2 I C 154 
Mohammed 20 Cr J J 534 51 1 C 774 Uohab 23 Cr I j 
74 65 I C 426 In a case of foigery a conviction should not 

he made on the mere evidence given by a comparison of hand 
Avriting bv an expert without substantial corroboration Venkata 
36 M 159 II M L T 95 22 M L J 270 13 Cr L J 226 

14 I C 418 l-n Bartndra 37 C 467 14 C W N 1114 Jenkins 
C J observed as follows — It is true that the opinions of ex 
perts on handwriting meet with their full share of disparagement 
at times but at any rate there is this use in their employment 
that the appearances on which they rely are disclosed and can 
thus he supported or criticised and that the aid of an expert 
may be of value was clearly the opinion of so distinguished a 
Judge as Mr Justice Blackburn whomRrg % Harve\ ii Cox 
C C 546 refused to allow a companson to be made without the 
help of experts The court ought not to accept blindly the 
evidence of a handwriting expert and should usualh require 
substantial corroboration before making such evidence the basis 
of a conviction Gtrtdhan 26 Cr L J 929 86 I C 993 2 
O W N 174 12 O L J 194 29 O C r AIR 1923 Oudh 
413 Where according to the expert there is no marked pecu- 
liaritv in the handwriting of the accused nor anything rare in 
style no conviction can follow his opinion Venkata 36 M 
^59 13 Cr L J 22G 14 I C 418 II M L T 93 22 M L T 
270 (fol I alia ante ) 


” 'T'l 1 ' finger impressions’ 

of the observations 
le effect that though 

tfic companson of thumb impressions was affowab/e, such com 
parison must be made by the Court itself and that the opinion 
-of an expert as to the similarity of such impression was n 
admissible under S 45 Accordingly the words m brackets 
added to the present section by Act V of 1899 the St 
•of Objects md Rei*;ons of which Act contains the 
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paragraph The system of identification by means of such 
impressions is gaming ground and has been introduced «ith 
considerable success, especially m the lower Provinces of Bengal 
It seems desirable that expert evidence m connection with it 
should be admitted, and with that object it is proposed by the 
third clause of the Bill expressly to amend the law on the subject ” 
The words were also inserted m Sec 73 and for the purpose of 
ascertaining whether any finger impression is that of the person 
of whom It IS said to be any impression admitted or proved to 
be the finger impression of that person may be compared with 
the form“r impression although that impression has not been 
proved for any other purpose AUo the court may direct any 
person present in cuu’-i to make a finger impression for enabling 
the court to compare such impression with any impression alleged 
to be the finger impression of that person (Woodroffe, 430) 
The comparison of the disputed thumb impression must be made 
with one proved to be that of the alleged executant, Gaffar, 28 
Cr L J 411 loi I C 187 

211 (a) Value of In Abdul 32 C 7^9, Henderson, J* 
remarked ‘ In my opinion the evidence afforded by the correspon* 
dence of thumb impressions is ordinarily of great value, ■ 
should be very sorry to laydown any proposition which 
detract from its value generally At the same time I should 
hesitate before I would convict on the mere result of a critical 
examination of the thumb impressions made by an expert " In 
re Stngri t6 Cr L J 228 the learned Judge remarked, "I 
the doubts of the learned Judges who decided B. v Haviid and 
Panchu Mondal v E that it is not safe to convict an accused 
on the bare proof of identity of thumb impressions Sir Edward 
Henry points out that two out of four persons will have one 
distinguishing mark of the impression m cemman In the present 
case SIX such marks arc spoken of by the expert Applying 
Sir Edivard Henry’s test, there will be two persons from out 01 
46 mm who will have all the marks in common, that is to soy. 
out of 4096 persons, two persons would possess the marks 
of by the witness " Sec also Bazart 1 Pat 242 68 Ind Cas 

058 23 Cr L J 638 1922 Pat 46 A I R (1922) Pat 7 |' 

Panchu, I C L J 385, In re Stttgrt Bhxma, 16 Cr L J 220 
27 I C goo The contrary view is expressed in Vtramal, 23 
Cr L J 694 6 q I C 374 1922 M W N 642 3 J: , 

427 1923 AIR (M) 178 , Kandasamt, 50 M 462 27 Cr L 

J 1251 98 I C 99 where it has been held that a conviction 

can be based on finger prints alone provided they are sufficiently 
clear and distinct to found an argument on them A person 
should not be convicted of a serious crime solely on evidence 01 
similarity of thumb impressions Jassu 4 L 246 A I. R 
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(1923) L 622 A conMction for the ofienci. under S 409 1 P C 
based on a comparison of the thumb mark of the accused person 
with the thumb impression on the doctment in question is not 
open to any legal objection Kaitdasamt 27 Cr L J 1527 
98 I C 99 50 M 462 If an expert has not been cross examined 

as to the grounds of his opinion and as to the lest to which he 
had put a particular finger print the \alie and weight to be 
attached to such witnesss eMdence can not be diminished by 
applying to it considerations to which the witness s attention 
was never directed Samar 21 Cr L J 257 55 I C 273 

211 (b) Taking of finger print In Court Sec 5 of 
Act 33 of 1920 runs thus — If a Magistrate is satisfied that for 
purposes of any investigation or proceeding under the Code of 
Criminal Procedure 1858 it is expedient to direct any person to 
allow his measurements or pi ofograph to be tal cn he make 
an order to that effect and in that case the person to wl cm the 
order relates sliall be produced or shall attend at the 1 me and 
place specified in tfe order and shall allow his measurement or 
photograph to I e taken as the case may be by a police officer 
Provided that 10 order shall be made directing any person 
to be photographed except by a Magistrate of the first class 
Provided furtl er that no order shall be made under this section 
unless tl e person has at some lime been arrested in connection 
witli such investigation or proceeding By the Act penalties 
have been provided for in cases of non ccmpliance with the order 
See also Sec 73 po t \\herc the accused was prosecuted under 
Sec 8’’ of the Registration Act for hiving falsely personated 
another weman at the time of the registration of a dociment 
purporting to have been executed by the latter and under orders 
of the trying l\Iigistrate the accused s thumb impression was 
taken by an expert and compared with that of the dociment 
in question and relying on the evidence of the expert that the 
two tallied and were totally different from the thumb impres 
Sion of the woman whom the accused had personated held 
that Sec 5 of Act XXXIII of i9-»o authorised the Magistrate 
to direct the thumb impression to be taken in the manner in 
wrhich it was done and ill (c) to Sec 45 makes it abundantly 
clear that in a case like tl e present tl e opinion of the expert 
formed by comparison of tl c various thumb impressions referred 
to IS admissible in evidence Kiran 30 C W N 373 27 Cr L 

J 400 See also Tunoo 15 C L J 399 iVga Tim 26 Cr L J 
108 I R The Court was entitled to ask the accused to 

allow his thumb impression to be taken for the purpose of com 
parison and to draw an inference adverse to him on his refus 
to Rive his thumb impression T^ahun 6 Pat 6'’3 (fol Sga T 
* R 75<3 and dist Basari 23 Cr L J 63R i Pat 
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212 Not admissible The opinions of experts are not 
admissible on questions of construction of documents whetnei 

pon disputed 
upon matters 
which other 

people Aiould have been influenced had the parties acted in one 
vay rather than another (Phipson 358 365) 

The opinions of experts cannot be received m cases where the 
Jury are equally capable with the witness of forming an opinion 
upon the facts stated t g whether this or that act amounts to 
negligence is ordinnrily a matter of judgment and common 
•experience rather than of science or skill and the opinions 01 
experts are inadmissible in evidence concernmg the same 
(Rogers 15) In a case relating to infringement of trade mark 
■evidence of experts or men m the trade cannot be given to 
show whether or not a combination is such as is cnlcuhted to 
•deceive a purchaser Chani 4 C L J 268 

Sec 47 When the Court has to form an opinion 
as to the person by whom any 
Op non ni to document w written or signed 
To^ie ^nt "" the opinion of any person ac 

quamted with the handwriting 
of the person by whom it is suppo ed to be written or 

signed that it was or was not written or signed by 

that person is a relevant fact 

Explanation —A person is said to be acquainted 
-with the handwriting of mother person when he 
has seen that person write or when he has received 
documents purporting to be written by that person 
in answer to documents wntten by himself or under 
his authontv and addressed to that person or when 
jn the ordinary course of business documents pur 
porting to be wntten by that person have been habi 
-tually submitted to him 

Illustration 

The question is whether a gi\en letter is in the hindwritiog 
of A a merchant in London 

r 

to A 
■C is 

<orrcspon(ience 
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D IS B b broker to whom B habitually submitted the letters 
purportmg to be written bt \ for the purpose of advising with 
him thereon 

The opinions of B C and D on the question whether the 
letter is m the handwriting of \ are relevant though neither 
B C nor D e\ cr saw A w rite 

213 Opinion as to handwriting The ordinary methods 
of proMng handwriting are (I) by calling as witness a person who 
wrote the document or saw it written or who is qualified to 
express an opinion as to the handwriting by virtue of Sec 47 of 
the Evidence Act (II) by a comparison of handwriting as pro 
aided in section 73 of the Eaidence Act and (HI) by the ad 
mission of the person against whom the document is tendered 
A document does not prove itself nor is an unproaed signature 
proof of its having been written by the person avhose signature 
It purports to bear per Jenkins C J in Banndra 37 C 467 
P«/in ijC L J 517 16 I C 257 

TesUjyxnfi <is to ones oun haidurUtn^ The writer of a. 
document which is to be proved may testify that it is in his hand 


such a question to the complainant on a trial of indictment for 
forgery is admissible Kepper 114 Mass 278 

A person aahose writing is in dispute cannot avrite m Court 
and offer the same on his oavn behalf for the purpose of compari 
son with the disputed writing but the adverse party may ask 
him to write in court for purpose of comparison and such avriting 
may be receiaed m evidence against him Abhoit s Trial Brief 374 

This section lays down that handwriting may be proved by 
the opinion evidence of a witness who has become acquainted with 
the character of that handwriting m one or other of the ways- 
specified therein And the evidence of such witness is admissible 
even if he testifies that he thinks that the writing shewn to him 
is m the handwriting of another person and will not swear posi 
tively Such acquaintance with the character of handwriting- 
may be acquired by — 

(a) a witness who has seen the party write whose writing 
IS the subject of dispute And the opinion of such a witness is 
admissible even though he has seen that party vvnte but once 
and that ten years or twelve years before The opinion of a 
witness wl 0 has not seen the party wnlc anything but his name^ 
has been recciv od In England the opinion of a watness who >- 
not seen the person for nineteen vears has been received ^ 
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Sec. 50 . When the Court has to form an opinion 
as to the relationship of one per 
Opinion on reia gQjj another, the opinion, e\- 

w en tc pressed by conduct, as to the 

existence of such relationship, of 
an> person who, as a member of the family or other¬ 
wise, has special means of knowledge on the subject,. 
IS a relevant fact 

Provided that such opinion shall not be sufficient 
to prove a marriage m proceedings under the Indian 
Di\orce Act, 'or m prosecutions under sections 494, 
495 , 497 or 498 of the Indian Penal Code * 

lUustrattons 

(rt) The question is whether A and B were married 

The fact that they were usually received and treated by tbeir 
friends as husband and wife is relevant 

( 4 ) The question is whether A was the legitimate son of B 
The fact that A was always treated as such by mcmbrrs 01 Ine 
family is relevant 

2 J 4 Opinion on relationsbip—wben relevant The 
proviso to this section exactly follows the English Jaw on the 
subject The provisions of this section show that where marriage 
is an ingredient in an offence, as in bigamy, adujteiy and the 
enticing nway a married woman the fact of the marnage 
be strictly proved Ptlamber, 6 C $66, see aUo Kalin, $ A 223 ^ 
SubharayaTi, g jW 9 

Sec. 51. Whenever the opinion of any hving^ 
person is relevant, the grounds 
(Jrouods ot opimoD which such opinion IS bascd, 

wbra relevant , , , * 

are also relevant 
lllustraiton 

An expert may give an account of experiment performed by 
him for the purpose of forming his opinion 

215 . Grounds of opinion In all cases m which opinion 
evidence is receivable, cither from experts or not, the grounds or 
reasoning upon which such opinion is based may be enquired into. 


GenI Acts Vol 11 


Genl Acts Vot I 
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This section almost repeats the pnnciple enunciated in Sec 46 
The present section hoMe\er deals with the subjective grounds 
upon which the opinion is held which can onlj generallj be proved 
bj the lestimonj of the person whose opinion 1$ offered whereas 
Sec 46 deals With objectivefacfs provable either bj that person or 
others which support or rebut the opinion of an expert Wood 
roffe 435 It IS usual for medical witnesses to detail the result of 
an examination before being asked as to their opinions founded 
thereon Facts otherwise irrelevant as well as the result of 
expenments made out of court with special reference to the trial 
(R V Heselhni i’ Co\ 404) or even before the court itself 
{Btgshy \ Dickenson 4 Ch D 24) ma> be given in evidence in 
corroboration illustration or rebuttal of the opinion (Phip 370 ) 
The question being whether \ died from a certain poison experts 
ma\ testifj as to results of expenments made by them upon 
various animals to illustrate the effects of such poison (R v 
Lamson Browne and Stewart Poison Trials Steph Art 54) 
So on a trial for arson evidence of experiments under similar 
conditions to those m question made bj an officer of the Fire 
Brigade since the commencement of the trial is admissible to show 
the manner m which the building was probably ignited, (R v 
Heselttne 12 Cox 404) But where the question was whether 
A murdered B by striking him with a certain instrument, evi 
dence of experiments made by a dynamometer is not admissible 
to negative the sufficiency of the instrument m question to cause 
death {Com v Piper iso Mass 185) the Court remarked that 
such evidence tended not to assist but to mislead and confuse 
the Jury unless the expenments were made under the same con 
ditions as those in question {see also Foulkcs v Chaid 3 Doug 
157) {Phip 376) 

CHARACTER, WHEN RELEVANT 

Sec. 52 In civil cases the fact that the charac- 
ter of any per'^on concerned is 
character to such as to render probable or 

imputed improbable any conduct imputed 
to him IS irrelevant except in 
<^0 far as ‘tuch character appears from facts other- 

Sec 53 In criminal pro¬ 
ceedings the fact that the person 
accui>ed i:> of a good character is 
relevant 


wise relevant 


In cr m nvl ca-os 
previous good cha 
racier relevant 


IS 
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216 Character, when relevant in Cnmmaf Trials. 

Ss 145 133 deal with the rules with re^rd to evidence of character 

of witnesses The present sections deal with those which affect 
the character of parties 

Sec 53 lays down that m cnmmal proceedings the fact that 
the person accused is of a good character is relevant 

217 Value of such Evidence Such evidence in criminal 
proceedings is generally speaking only a makeweight, though 
there are two classes of cases in which it is highly important — 

{a) Where conduct is equivocal or even presumably criminal 
In this case evidence of character may explain conduct and rebut 
the presumptions which it might raise m the absence of such evi¬ 
dence A man is found m possession of stolen goods He says 
he found them and took charge of them to give them to the owner 
If he is a man of very high character, this may be believed 


( 4 ) When a charge rests on the direct testimony of a single 
witness, and on the bare denial of it by the person charged A 
a woman with whom he 
Here a high character 
. .Person would be of great 

importance (Stephen's Intro 128) ^Vhere the act amounts to 
an offence onl\ by reason of its being done with a vicious intention, 
evidence of character is valuable as to the probability or other¬ 
wise of the existence of such an intention VTiere, on the other 
hand intention is not the essence of the act such evidence may be 
of use only if it be doubtful whether the prisoner was the person 
who committed the act (Field 200, cited m Woodroffe, 454 ) 
Where the point at issue is whether the accused has committed 
a particular cnmmal act evidence of his general good character 
’ •* ® doubt 

ill the 

. . . 

must be confined except where the intention forms a material 
' ’ ‘ f the priso'^^^, 

'lere proof oj 

I e all evil and 

that on some 

cccasiina ht has acted with humawit^ (ainvess ct honour And 
the evidence ought manifestlj to bear reference to the nature m 
the charge agamst the accused as for instance if he be accused 
of theft, that he has been reputed as honest man , if of treason, 
a man of loyalty It should also relate to the same penod as the 
supposed offence for, as Lord Holt once remarked, "A man is 
not born a knave , there must be time to make him so, nor is he 
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present!) disco\ered after he becomes one Taylor 27374 

«hen there is a 
case such evidence 


Evidence of the character of the accused may be elicited either 
bj cross examining the prosecution witnesses or bj calling wit 
nesses on behalf of the accused As the best character is often 
the least talked of the witness may even give negative as well as 
affirmative evidence on the subject e r that he has never heard 
anything against the prisoner {R v Rouion 34 L M J C 57) 
(Phip 374) 

Sec '54 In criminal proceedings the fact that 
the accused person has a bad 
^evious bad cha character IS irrelevant unless 

racter not relevant . , , ,» . i 

except in reply evidence has been given that he 
has a good character in which 
case It becomes relevant 

Explanation i — ^This section does not apply 
to cases in uhich the bad character of any person is 
Itself a fact m issue 

Explanation 2 —A previous conviction is rele 
vant as evidence of bad character 

218 This section was substituted for the original section 
by Act III of 1891 m consequence of the Full Bench decision m 
14 C 721 in which it was held that under the old section previous 
convictions were admissible in all cases The original section ran 
as follows In criminal proceedings the fact that the accused 
person has been previously convicted of any offence is relevant 
but the fact that he has a bad character is irrelevant unless evi 
dence has been given that he has a good character in which case 
it becomes relevant Explanation 

ExHanatio t This section does not appl> to cases in which 
the bad character of any person is in issue 

In criminal cases a man s guilt is to be established bj proof 
of the facts and not bj proof of his character Amnta 4'’ C 9^7 
mmitted the crime charged 
t) bore a bad reputation in 
/ v*^/ trsd a dhp^ction 

\ Cole) or (3) had on other 

1 Th Sect on as ub t tuted tor tbc or g ml sect on 54 b\ the 
Ind an Ev dc ce Act (1871) Amendment Art 1691 {3 of iSgi) s 5 Cenl 
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occasions committed particular acts of the same class e\incin|r 
such a disposition And, conversely to disprove particular in 
stances of obtaining monej by falscpretcnces as to a marriage 
agency, it has been held that the defendant ma\ not prove, either 
(i) that the general character of his agency is genuine, or (2) 
that he had effected genuine marriages through it in other instances 
(i? V 'Mortimer 31 L J 180), (Phip 173) In Maktn, 1894 A C 
57, Herschel L C stated that it was not competent to prove 
other criminal acts to show that the accused was a person likely 
from his criminal conduct or character, to have committed the 
offence charged So, where A is charged with having committed 
an unnatural offence with B. an admission by A that he had 
committed the same offence with C on another occasion, and 
had a tendencj to such 
R V Cole cited m Phip 
of English law was follow 

hirdas 7 W R 7 By* , . 

39 S« also Ram Stiran 8 A 304 Allomtya,2B'B 129, Tvao*- 
I C W N 146 

219 Previous Conviction. Evidence of previoos convic¬ 
tion IS not admissible under this section against an accused per^n 
except where evidence of bad chractcr is relevant; Exp 
also Stboo 3 W R Cr 38. Gopal, 6 W R Cr 72, Thakurdas, 
7 W R Cr 7. Phoolchand. 8 W. R Cr 11. 

219(a). Evidence of repute In security proceeding^* 


general repute Where a person is called upon to furnish security 
to keep the made use 

of to show t h of the 

peace or dis wrongful 

act that maj le public 

tranquillity. Bid!yapalt, 25 A 273 

220 When admissible. Under this section when 
accused has given evidence of good character previous conviction 
IS admissible as ev idence of his bad character The v\ ords ‘unless 
evidence has been given ' in this section are ambiguous The} 
maj refer either to the evidence elicited in cross-evamination from 
the prosecution witnesses or to the evidence of defence witnesses 
In England, whether the good character has been elicited m chici 
or on cross examination, but m rebuttal only, evidence may m 
Strictness be given (though this is rarely if ever done) of the pri 
soner's bad general character fR v Rowtofi, sup , R v Jones, 
ii 5 C C. C Sessions Pap 170) , as well as m certain cases, and 
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before the Jury return their verdict of his previous conviction 
for crime Phip 174 The prohibition does not in any way 
affect evidence which is required to prove a motive for a 
crime or which IS otherwise relevant Jagwa 27 Cr L J 484 
93 I C 884 5 P 63 {Panchu 47 C 671 24 C W N 501 31 

C L J 402 21 Cr L J 849 Sher 46 B 958 25 Bom L R 
214 rej ‘ion 

Witness nst 

some of as 

part of the res gesla that is to say, the events which transpired 
before and which led up to the offence with which the accused 
are charged Samaurddi 40 C 376 

The fact that the accused had a bad character is not irrelevant 
under this section when the evidence relating to it is not given 
for the purpose of showing that the accused was a bad character 
and therefore likely to commit offences of the kind of which he 
has been convicted Dalat, 2 L L I 653 This section doc‘‘ not 
apply to ci'ses where (he bad character of any person is itself 
a fact in i^sue and e\ idence of bid character is admissible to prove 
a relevant fact e ? habit and a«!sociation of accused which cannot 
be proved aliunde Lab 3oCr L J 922 6 0 \V N 441 

221 previous conviction as evidence of bad character is 
al«o admissible when the charge itself implies bad character of the 
accused Exp 1&2 Previous conviction is also admissible when 
It IS relevant under other sections of this Act eg. under S 14 
to prove guilty knowledge or intention Allomtya 28 B 129, 
or under Sec 43 ill (f) Similarly evidence that the accused was 
implicated m some other enme may be admissible if it is relevant 
under other sections of this Act.eg as showing motive ill (a). 
Sec 8 ill (f) Sec 43 , as part of the same transaction Sec 6, 
See N 30 Where accused persons were charged under See 400, 
I P Code itwas held (hat (heirconvictionsfordacoity previous 
to the tune specified in the charge or to the framing of the charge 
\' ere aamissibU u k er Lxpl * Sec 14 Naba, i C \V N 140 
M here Several persons arc charged VMth belonging to a gang of 
persons habitually coTimitting dwcoily una r S, 400 1 P C, 
evidence of the commiss on by them of off nces other than Q‘*coity, 
tir theft hem “ inadmissible, Sker, 

24 Cr L J 86 ' persons w le tried 

under Sec 401 ' ■ vidence of previous 

conv iction for theft or an order to give security on the ground of 
being an habitual thief was admissible to prove the habit of such 
offenders under Sec 14 Bhona 38 C 408 15 C W N 461 

12 Cr L J 97 Tukaram 13 Cr L J 529 14 Bom L R 
(fol m Ledu 52 c 59^) But agamst persons accused of bclor 
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to 1 gang of clacoits e\ idence of the commission of other offences 
was held to be inadmissible Bontgtrt 32 M 179 \\here the case 

was that the accused or some of them %\cre first thrown together 
by their frequenting or running gambling and cocaine dens ana 
that for 
to meet 
indicatio 

admissible The evidence of an e\cise officer as to his raids upon 
these places w s also held admissible as leading up to the ad 
missions alleged to have been made to him Sital 46 C 700 
30 C L J -55 I Cr L J 3 54 I C d 3 This section does 

not down that after 
should not be used m 
to the q tantiim of tl 

A I R 10 9 Mad 306 (fol Ismail 39 B 326) 

The mode of proving previous convictions is laid down m 
Sec 5ir Cr P Code The proof must always be strict S/i 
Abdtd 43 C 1138 

222 Evidence of bad character Although a defendant 
IS from mo ive*> of humanity allowed this reasonable indulgence 
(vi to give eviJ '■ ' 

cannot in the fir 
for the purpose < 

ever with a view of raising a presumption of innocence witnesses 
to the character are called for the defence Counsel for the Crown 
may then not only cross evamme such witnesses to rebut this 

sential 
il bad 
our to 

establish a good character either by calling witnesses himself or by 
cross examining the Witnesses for the prosecution the prosecution 
have a right which is usually exercised in answ er to prove the 
specific fact that the prisoner has actually been convicted 
viousI> (Tailor 247) The witnesses to character may be cross 
examined even as to suspicions of prior misconduct on the 
of the accused V ills Cr Ev p 228 Mr Baron Parke said that 
a man s character is made up of a number of small circums 
tances of which his being suspected of misconduct js one R ^ 
II ood 5 Jurist 225 thoifgh not in this connection it has been 
held as to other crimes committed about the same tune as that 
charged {R v Rogan i Cox 291 where on a charge of larceny 
and m rebuttal of good character evidence that other stolen 
property was found at his rooms on the same night was re 
lecied though aliler as to a prior larceny) Phip ^74 
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Sec 55 In a\il cases the fact that the charac¬ 
ter of an\ person is such as to 
afifcct the amount of damages 
ing amas«. which he ouglit to recci\c IS 

relevant 

Explanation —In sections 53 aS j 4 and oj the 
word character includes both reputation and dis 
position but ’[except is provided m section 54] 
evidence ma\ be given onlj of general reputation and 
general disposition and not of particular acts b> which 
reputation or disposition were shown 

223 Exp The word character m Ss y 53 54 and 
55 includes both reputation and disposition The leading 
English case on the subject is i v Roii/oti 34 L J M C $7 
The ruling of the majontj - that ca«e which according to Taylor 
rests more uprn authontv than reason is that character is con 
fined to reputation onlj This section follows the opinion of 
Earle C J and Wine-* J in that case who held that evidence 
of character extended to disposition as also reputation Repu 
tation signifies what is thought of a person b> others and is 
constituted by public opinion A man s general reputation is 
the reputation vvhicli he bears in the place in which he lives 
amongst all townsmen If it be proved that a man who lives 
in a particular place is looked upon by hjs fellow townsmen 
V I' I I«' ' ite 

’I I Ml On 

II I ' his 

fellow townsmen who know him look upon him as a dangerous 
man and a man of bad habits that is strong evidence that he 
IS a man of bad character /?«» Isrt 23 C 621 

‘ These words and figures in tbe Efplanalton to section 55 wer^ 
inserted by the Indian Evidence Act (1872) Amendmeat Act 1891 (3 of 
1891) s 7 Genl Acts Vol IV 



PART II. 

ON PROOF. 
CHAPTER III 


Facts ^vhich need not be proved. 


Fact judicnitv 
noticeable need not 
be proNLd 


Sec. 56. No fact of uhich 
the Court will take judicial notice 
need be pro\cd 


224 Facts which need not be proved Certain fads 
are so notorious in themselves or are stated in so authentic a 
manner m well known and accessible publications that the> 
requue no proof The Court if it does not know them can inform 
itself upon them without formallj taking evidence Steph Intro 
129 The Court will take judicial notice of facts whi h arc 
notorious—e g the course of post the stamps of post offices on 
letters and the fact that postcards are unenclosed documents 
whose contents art visible to those dealing with them and so 
hav e been read and published Phip 6th Ed 25 

225 Need not be proved For proved see Sec 3 
Tlie effect of this section and the last two paragraphs of S 57 is 
this —With regard to the hets enumerated in S 57 if their exis 
tence comes into quedion the parties who assert their existence 
or the contrary need not m the first instance produce any evidence 
m support of their assertions The> need onlv ask the Judge to 
say w Iiether these facts exist or not and if the Judge s own know 
ledge will not help him then he must look the matter up further 
the Judge can if ho thinks proper call upon the parties to assist 
him But in making the investigation the Judge is emancipated 
entirel> from all rules of evidence laid down for the investigation 
of facts in general He maj resort to any source of information 
which he finds hand} and which he thinks will help him Thus 
he mav consult any book or obtain information from a bj stander 
Markby 49 But when the Judge relies on any document or 
■boo'k. oi rciercncc under I’nis section he should inform thejenfat^ 


during the trial and give them a chance to contradict its authont}, 
If eston 40 C S9S 

Tact. o( „h.ch Sec 57. The Court shall take 

Court must take judi lUfllCiaJ JlOtiCC of the folIOWing^ 

facts — 
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(r) all laws, or rules having the force of law, now 
or heretofore in force, or hereafter to be in force, in 
anj part of Bntish India 

{ 2 ) all public Acts passed or hereafter to be 
passed by Parhament, and all local and personal Acts 
directed b\ Parliament to be judicially noticed • 

( 5 ) Articles, of War for Her Alajesty's Army or 
Navj [or Air Force] ' 

{ 4 ) the course of proceedings of Parliament and 
of the Councils for the purpose of making Laws and 
Regulations established under the Indian Councils 
Act,’ or any other law for the time being relating 
thereto 

—The word Parliament’ in clauses 
( 2 ) and ( 4 ), includes— 

(j) the Parliament of the United Kingdom of 
Groat Bntam and Ireland 

( 2 ) the Parhament of Great Bntian 

{ 3 ) the Parliament of England 

( 4 ) the Parliament of Scotland and 

( 5 ) the Parhament of Ireland 

( 5 ) the accession and the sign manual of the 
Sovereign for the time being of the United Kingdom 
of Great Britain and Ireland 

( 6 ) all seals of which English Courts take judicial 
notice tlie seals of all the Courts of British India, and 
of all Courts out of Bntish India, established by the 
authority of tlie Goa emor-GeneraP or an\ Local 
Government in Council the seals of Courts of Ad- 
miralt} and Jlantimc Junsdiction and of Notanes 


* Inserted bt s 2 of Repealing and Amending Act X of i©’? 

» Coll Stat Ind \ ol I 

3 For 1( ts of such Coirrts see the notificitccas pnnted on pp 57* to' 
374 of the Western In lia V olome of Vlacpher'On s Lists of British mart 
nicnts in force m Natue States , 
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Public and all seals which any person is authonreil 
to use b} any Act of Parliament or other Act 0 
Regulation having the force of law in Bntish llndia 
( 7 } the accession to office, names, titles, fun^ioo^ 
and signatures of the persons filling for the time oemg 
an\ public office in any part of Bntish _ 

fact of their appointment to such office is notineaJ 
the Gazette of India or in the Official Gazette oiiaoy 
Local Government 

(<5*) the existence title and national flag of 
State or Sovereign recognized by the British Crown 
( 9 ) the divisions of time the geographical di^ 
sions of the world and public festuals fasts an 
holidays notified in the Official Gazette 

(ro) the territories under the dominion of th® 
British Crown 

(//) the commencement, continuance an 
termination of hostilities between the British Crow 
and any other State or body of persons 

( 12 ) the names of the members and officers o 
the Court and of their deputies and subordmat 
officers and assistants, and also of all officers actinS 
in execution of its process, and of all advocate , 
attorneys, proctors, vakils, pleaders and other pc* 
sons authorized by law to appear or act before it 

( 13 ) the rule of the road [on land or at sea] 

In all these cases and also on all matters of pubhc 

history, literature, science or art, the Court ma\ 
sort for Its aid to appropnate books or documents 
reference 

If the Court is called upon by any person to 
judicial notice of any fact, it may refuse to do so 
and until such person produces any such bo^ ^ 
document as it may consider necessary to enable i 
to do so 


» These word* »n section 37 par* (ty) were insert^ 
Evidence Act Amendment Act (1801*871) s S Oenl Acts 


bv the Indiatt 
Vol U 



S 57 ] BOOKS or REFERENCE 283 

226 Sec 57 Ia^s down that the courts shill take judicial 
notice of the facts enumerated in clau«es i 13 ?jut it docs not 
prohibit the courts from taking judicial notict of otl er facts not 
mentioned there The list gnen in this section is far from a 
complete list Tat lor (loth Edition pp 3 0) gives a long list 
of facts of which the Engh h Courts takejuduial notice It 
mat be doubted whctlicr an ahsolutel\ complete list could be 
fonned as it is practicall> impossible to enumerate e\ ert thing 
which IS so no onous in itself or so distinctlt recorded b\ public 
authority that it would be superfluous to prote it Steph 
D/g NotfS to Art 58 

The court maj take judicial notice of the signature of the 
Chief Secrctarj to the Go\ernment Chohnehert 24 Cr L J 
403 72 I C 515 44 L J 557 17 L \\ 615 32 M L T 

200 AIR (1923) Mad boo 

227 Books of reference The introduction of tlie words 
and also in all matters of public historj science or art into 

this section is very strange If it is to be taken to mean that the 
court IS to take judicial notice of all such matters then the special 
provisions as to evidence on points of science or art in Sec 45 
and Sec 60 would be unmeaning The meaning perhaps is that 
although the parties must obe> the law as laid down in Ss 45 
and 60 the r « 1 1 

Without any 
Hatnam 22 

victed under Sec 495 A (i) of the Calcutta Municipal Act for 
selling adulterated ghee The only expert examined was 
the Assistant Analyst to the Corporation The defence relied on 
certain standard works on the subject and some of them were 
put to the analyst in cross examination Some articles in the 
Analyst Magazine were also referred to One or two books were 
marked as exhibits Held per Chitty J—The procedure was 
incorrect if it were intended thereby to make these books and 
all their contents evidence in the case Sec 60 allows the 
opinion of experts expressed in any treatise commonly offered 
for sale and the grounds on which such opinions are held, to be 
prov ed bj the produenon such treatises in circumstances which 
no doubt apply in the present case The conclusion seems to be 
that book's of reference may be used by the Court on matters 
(inter aha) of science to aid it in coming to a right understanding 
of and conclusion upon the evidence given while treatises may 
be referred to m order to ascertain the opinion of experts who 
cannot be called, and the grounds on which such opinions are 
held I think that we should be verj careful to avoid » 
into the case extraneous facts culled from the text book's 
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also to refrain from basing a decision on opinions the prwi 
applicability of iihich to the ghee m question it is impossible 
gauge We may however usefully refer to these books in 
to comprenend and appraise correctly the evidence of the ex 
in question It would I think be dangerous to ba e 

the decision of the Court solely on the evidence of books 

Per W ondroffe J The use of the scientific treatises was no' 

improper Rut it is clear that their use may lead to error if ^ 

those wh use them are themsehes not experts in the matter dea 

with or are not assisted by experts to whom passages relied UF°° 
by the expert mit be put Where the general condition an 
state of h-^alth of a person is in issue and it is sought to pro'^ 
that o\ ng to a particular disease from which he was sunennS 
hi. was unable to write isolated extracts from medical 
ought not to be preferred to evidence of a medical man ® 
be examined with reference to the symptoms deposed fo o' 
witnesses and to whom the extracts might be put Sheo Bahad 
51 I C 419 6 0 L J 178 


Facta a Im tted 
need not be proved 


Sec 58 No fact need be proved in any 

ceeding which the parties thereto 
or their agents agree to admit 
at the hearing or which ^elore 
t!ie hearing the> agree to admit 
by any wnting under their hands or which by, any 
rule or pleading in force at the time they are deemed 
to have admitted by their pleadings 


Pro\ided that the Court may in its discretion 
require the facts admitted to be pro\ed othen'i'® 
than by such admissions 


228 In criminal cases except by a plea of guilt\ 
sions dispcn«ing with proof as distinguished frem admi** ^ 
confessions which are evidential ire not admitted cither i*’» 
of felonv or misdemeanour (/? v Thornhill fc C & P 5 /^^^ 
A plea of guilty however only admits the offence ‘^tiargcd 
not the truth of the depositions (K v Ril(\ 18 Cox 2^51 ^ Jj 
II In Goi:a/oo 12 W K Cr 80 the proof of a fact was 
With on the admission of counsel for the prisoner But in Atf 
17 W R Cr 76 Surroop 12 W R Cr 76 it was held that 
missions made by a prisoner s \aki! cannot be used 
prisoner And m Mulhirujan jq M 449 it was held that " . ^ 
the conditions specified in Sec 32 had not been proved the j - 
is not empowered bv this section to admit the evidence 



S 59.] 


ORAL EVIDENCE 


285 


absent witness even if the accused consented to such admission 
or had failed to object to it Under this proviso the practice 
IS to insist on the proof of all essential facts Bhutan 27 Cr L J 

57 91 I C 235 


CHAPTER IV 
Of Oral Evidence. 

Proof of facts b factS, CXCept 

orai’^'^vidence'^^ ^ the Contents of documents, may 
be proved by oral evidence 

NOTES. 

229. Except the contents cf documents 

230 Oral evidence 

231 Value of oral evidence 

232 Prohahhties and presumpitons 

233 FaUus tn uno Falsus tn omnibus 

234 Hearsay 

235 Original evidence 

236 Hoi admissible 

237 Hearsay in cross examtnalton 

238 Duly of Judge 

239 Proviso 

229 . Except the contents of documents. It is a cardi¬ 
nal rule of evidence not one of technicality, hut of substance 
that where written documents exist, they shall be produced as 
bem^ the best evidence of their own contents, Z?i«owo>I, 7 I A 
8 But this rule is confined to documents only And m the 
case of 'reil’evidence the production of the article in question, 
e g., in cases of geniimcness of a ring, the soundness of a hor^e, 
the equality of bulk with sample. [R v Francis L R 2 C C 
12S) or tlic infringement of an engraving or trade mark, (Lucas v 
]l 2 Q B 113), though often satisfactorv, IS not now 

compulsory , altliough where the real evidence is of 1 docu- 
mcniarv character, e g , the inscription on a ring the rule applies 
(I’hip 38) Butin 7 ? V //tin/, 3 B & Aid 56G where the ques 
tion was wlitther a meeting was seditious, the contents of sed 
tious banners, placards and mscnptions used in 


on v\ 

/ 
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the meeting although the originals were not produced were 
to be admissible 

230 Ora! evidence Oral cMdence means and mclud 
all statements which the court permits or requires to be madt 
before it bj witnesses in relation to the matters of fact u 
enquirj (Sec 3) WTiere a fact may be pro\ ed by oral evidence 
it IS not necessary that the statement of the witness should be 
oral Any method of communicatmg thought which the ci* 
cumstances of the case or the physical condition of the witness 
demand maj m the discretion of the court be employed Thus 
a deaf mute may testify by signs bj writing or through an 
interpreter So where a dying woman conscious but without 
power of articulation wis asked whether the defendant was bff 
assailant and if so to squeeze the hand of the questioner the 
question and the fact of her affirmative pressure were held ao 
missible in evidence Abdulla 7 A 385 (Uoodroffe 490) 

23 1 Value of ora! evidence There is no presumpho^ 

♦ upon 
and 
And 

It IS an error to suppose that oral evidence not supported W 
documentary evidence is of no importance whatever for the 
determination of the true merits of a case Cirdharx 18 W K 
323 But where there is a contradiction of oral testimony 
often happens the Court must look to the documentarj evidence 
m order to see on which side the truth hes Musst Jman, 4 Mo® 
I A 403 

232 Probabilities and presumptions The ordmaO 

’1* ’ r ^ f I ‘ I lust not be lost sight 

(III I I< « ' I I j M ight must begi'co " 

«' ' I* 1 , m a parljcuhr case 

must not be rejected nor perjurj widelj 

without some grave grounds to support the imputation 
vtam 14 Moo I A 346 Where evidence is fallible it would ^ 
safe and proper to look to the probabilities of the case 
Edun II W R 345 Elaht Bux BLR Sup Vol T P 
(1SS6) Oral evidence must be considered in conjunction 
the documentar> proofs on the record and the probabihh^ 
arising from all the surrounding circumstances of the case 
\\ R 102 See al«o Ttlak 6 Bom L R 330 

233 Falsus in uno falsus In omnibus This jna'i® 
affords 1 test of little or no value for it not uncommonlv happe®® 
tbit falsehood and falrication ire employed to support 1 )i‘at 
cause Ratn Stiniomose 10 Moo I A 140 The Court wiH bear 
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m mind that the use of fabricated written evidence by a party 
however clearlj established does notrehe\e the Court from the 
duty of examimng the whole of the evidence adduced on both 
sides, and of deciding according to the truth, the matters m 
issue The person using such evidence may have brought him 
self within the penalties of the criminal law , but the court should 
not, in a civil suit, inflict a punishment under the name of a 
presumption Forgery or fraud in some material part of the 
evidence if it is shown to be the contrivance of a party to the 
proceedings, may afford a fair presumption against the whole 
of the evidence adduced by that party or at least against such 
portion of that evidence as tends to the same conclusion v\ith 
the fabricated evidence It may, perhaps also have the further 
effect of gainmg a more ready admission for the evidence of his 
opponents But the presumption should not be pressed too far, 
especially where it happens not uncommonly that falsehood and 
fabrication are employed to support a just cause Ganboola, 
2 \V R (Act X) 99 (i86^) 


* , ^Sec. 60. Oral evidence must, 

bo^direlt'^* m all cases whatever, be direct, 

that IS to say— 

if it refers to a fact which could be seen, it must be 
the evidence of a witness who says he saw it, 


if It refers to a fact which could be heard, it must 
be the evidence of a witness who says he heard it, 
if it refers to a fact which could be perceived by 
any other sense or m any other manner, it must be 
the evidence of a witness who says he perceiv’ed 
it by that sense or in that manner, 


if it refers to an opinion or to the grounds on 
which that opinion is held, it must be the evidence of 
the person who holds that opinion on those grounds 
Provided that the opinions of experts expressed 
in any treatise commonly offered for sale, and the 
grounds on which such opinions are held, may be 
proved b]’ the production of such treatises if the 
author is dead or cannot be found, or has become 
incapable of giving evidence, or cannot be called as 
a witness without an amount of defav or exp 
which the Court regards as unreasonable* 
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Provided also that if oral evidence refers to the 
existence or conditions of any matenal thing other 
than a document the Court may if it thinks fit re 
quire the production of such material thing for its 
inspection 

234 Hearsay This «ectjon Ia>s down the general rule 
against the admission of hearsay Taylor gives the following 
definition of the term— In its legal sense hearsay evidence 
IS all evidence which does rot derive its value solely from the 
credit given to the witness himself but which rests also in pah 
on the veracity and competence of some other person The 
mam grounds of exclusion of this class of statements are the 
absence of oath and cross examination The exceptions to the 
law laid down in this section are laid dowm in some of the pre¬ 
vious sections of this Act mainly in Secs 33 and 33 

235 Original evidence Care must be taken not to 
confuse certain classes of statements which may be ordinarily 
classed as hearsay but which do not come within the purview 
of this section on account of their being relevant independently 
of their truth or honesty Statements by non witnesses may 
be either original circumstantial evidence » e » where the state¬ 
ment is relevant independentlv of its truth or falsity, or hearsay 
(derivative or second hand evidence) * e where the statement 
IS offered testimonially in proof of the facts stated the test 
being the purpose for which It IS tendered (PhipsthEd 206) 
A statement is original evidence when the fact that it was made 
IS either a fact in issue or relevant to the issue independently 
of the truth or honesty of the statement 

(а) Statements which are facts in issue e g , words forming 
a contract or constituting a libel or slander are admissible ^ 
ev idence of such facts See N 236 (A akar 25 Cr T J loo 5 ) 

(б) 1 Statements made by a person accompanying and 
explaining his acts and qualifying them m such a way as toina''^ 
them different transactions from what they should be if 
statements had not been made are admissible to show the nitun^ 
of the act (See 8 E\p i) Thus the cries of a mob 
admitted to be given in evidence to show that the crowd was ^ 
seditious mob and not an accidental concourse of persons W‘® 
had collected together for an innocent purpose 7 ? v Gordon 
(1781) 21 St T 535 

3 \\ 1 cn thecondiictof anv person IS relevant any statomcnl 

made to him or in his j rcsence and hearing which affects such 
conduct is relevant (Sec S Exp 2) Similarly infonnation 
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whether true or false on which a person acted is often material 
to explain his conduct and is admissible 

3 Statements constituting motive shewing good or bad 
faith conveying notice are also relevant 

4 Statements which are parts of the res gestts are also 
admissible (Sec 6 ) 

236 Not admissible Results of enquiries by the police 
are inadmissible Where A wa*^ charged with obtaining money 
by false pretences to carry on a business at a certain shop and a 
constable having said that he has made enquiries as to whether 
anj trade had been done at A s shop was further ashed the 
question Did you as a result of such enquiries find that any 
bad been done ? and he answered I did not held this 
evidence was inadmissible as embodying m re information de 
rived from A s neighbours (R v Saunders i Q B 490 C C 
(Phip 3 II) 

Idenltfication by accused As an accused cannot give 
evidence while on his trial secondary eaidence of identification 
by him 13 clearlj inadmissible Khetal 45 A 300 24 Cr L 

J 52C 

A witness stated tliat the accused (charged with murder) 
said that tlie deceased had said to him it was 

urged that this statement was not only relevant but should be 
regarded as conclusively proving the fact that the deceased 
actually uttered these words Held that though a statement 
made by an accused person immediately after an offence was 
relevant as showing the existence of anj state of mind yet as 
laid down in this section oral evidence must m all cases be direct 
and the witness s statement could not be held to have proved 
that the deceased uttered these words Kakar 26 Cr L J 1005 
81 I C 717 i9'»4 A r R (L) 733 6 L L J 575 

A statem-ntby a police officer that two persons (not exammed 
as witnesses) ha\e identified a propertj as belonging to one of 
them is inadm ssible Similarly tic statement of a witness that 
he had heard from certain persons who ha%e not been cx mined 
that articles stolen in certain dacoi les were made oier to the 
accused is Inadmissible In a proceeding under S no Cr P 
Code tl e CMdence of an investigating police officer with regard 
to a statem nt made to him b5 a person (not examined as a 
witness) IS inadmissible Ashutosl 23 Cr L J 221 66 I C 

513 34 C L J 53 

237 Hearsay In cross examination In Ganoun 16 C 
211 certain commmications thouch hearsay were held to 
admissible as they touched the question of the credibility c 
10 
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witness But such evidence is onlv admissible so far as is allowed 
by Sec 146 -post The rule against hearsay applies jn strictness 
to the proof of the relevant facts in the course of cross examination 
just as much to their proof by examination in chief that is to saj 
a party is not entitled to prove hxs case merely by eliciting from 
his opponent s witness in cross examination not his own knowledge 
on the subject but what he has heard others say about it, but 
not verified for himself Wills Ev g8 99 cited in Woodroffe 
P 479 

238 Duty of the Judge The moment a witness com 
mences giving hearsay c\idence the court should stop him 
It IS not safe to rely on a subsequent exhortation to the jury to 
reject the hearsay evidence and to decide on the legal evidence 
alone, Petutnbur 7 W R Cr 25 as it is impossible to renic\e 
the effect of hearsaj statements from the mind of the jur> 
Kah 7 W R Cr 27 

239 Provisos (i) The first proviso which should be 
read with sec 43 is an alteration of the rule of English law, which 
does not admit such evidence The treatise in order to he ad 
inissible must be commonlv offered for sale and the author of it 
must not be producible withm the meaning of this section The 
burden of proving those facts is on the person who desires to give 
such treatise in evidence Field (Ev 225 ) Books like Taj lot ® 
MediCctl Jurisprudence may be cited even though no expert wit 
ness is called fiurr^ 10 C 140 In Jo/m Howe 38 M 468, it was 
held that under this section the court could consider and act 
upon the opinions of experts (as contained in treatises), m ceming 
to a decision on the question as to whether a child could have been 
begotten at a certain date In this connection see also 

22 C W N 745 (N 227). Pifrno 28 C \V N 579 N 203 
The reference by the Judge to some medical works after tno 
trial was over was open to the objection that whatever a 
relics on should be made known at the trial to the parties so tb^ 
they may have an opportunity of adducing evidence or argumeu 
on the point, D Weston, 18 C W N 185 

(2) In the case of real evidence, the production of the 
article itself, is not compulsorj, and a witness may, withou 
infringing the rule relating to direct evidence, give evidence n 
to its condition or existence This proviso Hjsdown tint the 
court may, if it thinks fit, require the production of the article 
for Its inspection 



CHAPTER V 

Of Documentary evidence 

Sec 61 The contents of documents may be 
_ , , _ proved either by primary or by 

Proof of contents ^ 

•of doaiments Secondary evidence 

240 The question as to how the contents of a document 
are to be proved is dealt with in Ss 6i 66 The question as to 
Tiow the document is to be proved to be genuine is dealt with m 
Ss 6773 Ss 79 90 deal with the presumptions which the Courts 
are enabled or directed to make in respect of certain classes of 
documents produced in evidence liefore them 

241 Value of documentary evidence There is often 
a great difficulty in getting at the truth bv means of parol testi 
inony and documentarj evidence is specially valuable where 
there is a conflict of oral testimony as a guide to show on which 
side the truth lies In the case of documents their genuineness 
miy be shewn by many facts and circumstances very different 
from ni®re oral evidence and moreover the witnesses who are 
to prove a written document cannot resort to that latitude 
of statem“nt which affords such latitude of statement 
to purely oral evidence There arc more means of trjing 
the genuineness of a written instrument than there can be of 
disproving purely oral evidence For the truth of the transac 
tion ma 

seal to 
of him ' 
circum^ 

proved to have actually existed at the time of its execution But 
even in the case of documents the probability or improbability of 
the transaction forms a most important consideration in ascertain 
ing the truth of any transaction relied upon Bttnwart Lall 7 
M ^ A 135 Woodroffe 497 And the use of fabricated evidence 
by a party however clearly established does not relieve the Court 
from the duty of examining the whole of the evidence adduced 
on both sides and of deciding according to the truth of the matters 
m issue GonboUa Kazt 2 W R (Act X) 99 

242 Document Cf Sec 29 Indian Pinal Code The 
definition IS very wide and has been held to include wot 
scores used b> milkmen and takers (Best S 215) and insenpf 
upon walls (Roscoe \ Grounsell 20 T I R 5) coffir 
(« v Rdge WillsCir Fv 260) and rings (R v Farr 
336) But in«criptions on flags and placards exhtbi 
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view and the effect of which depends on such exhibition ha'ff 
been said to bear the character rather of speeches than of wntings 
and so not to be subject to the rules regulating the latter, (a ' 
Hunt, 3 B & Aid 566) Phip 507 


Sec. 62. 


Pninary e\idence 


Primary evidence means the document 
Itself produced for the inspection 
of the Court 


Explanation i —Where a document is executed 
in several parts, each part is primary evidence of the 
document 


Where a document is executed in counterpart 
each counterpart being executed by one or some 01 
the parties only, each counterpart is primary evidence 
as against the parties executing it 

Explanahon 2 —Where a number of documents 
are all made by one uniform process, as in the case 01 
pnntmg lithography or photography, each is pri 
mary evidence of the contents of the rest but where 
they are all copies of a common onginal, the> are 
primary evidence of the contents of the ongmal 


lUmtration 

A person is showTi to have been in possession of a number of 
placards all printed at one time from one original An> 00c 
the placards is primary evidence of the contents of any otric , 
but no one of them is primary eiiience of the contents of 
original 

243 Primary evidence Primary evidence means 
docum-’nt itself produced for the inspection of the court » 
som“times not easy to determine as to what is the original docum 
so as to be primary cvii^nc’ and som-^limes the same 

IS p imary for one purpose and secondary for another eg , -j, 
a document i> executed in counterpart each countcrjiart o 
executed bv one or som- of the parties only each countrrpar 
primary evidence only against the party not executing «t 1^^^ 
this rule doesnot apply when neither the lca«c nor the j 

IS complete m itself but each supplements the other j 
Noth 6 C L J 572 

244 Account books, prepared from an 
memoranda and rough books the latter can hardly be treated 
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onginal account Kaja Pearv g C \V N 421 S?eN 178 Where 
objections were taken to the entries in a ledger book on the ground 
that they were copies of the cash books and as such secondary 
evidence the Court \dmitted the ledger entries Meghraj, 
5C \\ \ CCLWMII 


245 Telegrams T1 c original of a telegram is the one 
sent not the one delivered and this must be produred from the 
post office or el e proof of its destruction given when a copy will 
be admissible Pogers 16 Cox 203 Fhip 510 

246 Printed copies A printed paper does not differ 

from a written one in respect to both being copies they can 
alike therefore onlj be received as secondarv evidence of the 
original under such circumstances as render secondary evidence 
admissible There is no more guarantee for a printed 

copj being a true copy than a written one indeed being a copy 
at all (7? V T1 atson 3'* How St Tr 82) But there is a far 
T^etter guarantee for a number of printed papers struck off from 
the same machine at tl c same time being correct facsimiles of 
each other than of a number of written pipers In this 
case each machine made copy is accepted is primary evidence 
of all the others tuler s( (md not of the ongiml from which 
they v ere copied) for instance if it is desired to prove the 
P 

t 

a 

prove the ortgtnal libel from which the article was set up the 
printed p 
of the m 
render tt 

-254 ) 


Sfcondarj cvideac« 


Sec 63 Secondary evidence 
means and includes— 


(j) certified copies given under the provisions 
hereinafter contained * 

(2) copies made fiom the onginal bj mechani 
cal processes winch in themselves m 
sure the acciiracv of the copj and copies 
compared with such copies 
t?) copie-' made from or compared v ith the 
original 


I Stt s 6 ittfra 
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(4) counterparts of documents as against the 

parties who did not execute them, 

(5) oral accounts of the contents of a document 

gnen by some person who has himself 
seen it 


Illuslrattons 

(а) \ photograjh of an original is secondarv evidence of ds 
contents though the t«o have not been compared if it is proved 
that the thme photograplud was the original 

(б) A cop\ compared with a cop^ of a letter made bj ^ 
copying machine is secondary eaidencc of the contents of tbe 
letter if It IS shown that the copy made bj tht, copying machine 
was made from the original 

(c) A copy transenbed fromacopy but afterwards compared 

with the original is secondary evidence but the copy not so 
compared is not secondary eaidencc of the origmal although 
the copy from which it was transcribed was compared with the 
original 

(rf) Neither an oral account of a copy compared with d®’ 
original nor an oral account of a phofograpli or macluno copy 
of the original is secondary evidence of the original 

247 Secondary evidence Cl ( 1 ) Sec 76 proMdes 
for certified copies of such public documents which any person 
has a right to inspect Sec 78 provides for certain other 
of {locuments The presumption which the courts art enabien 
to mnhe m respect of these copies is laid down in Sc s 79 arm 
86 

Cl (2) Printed photographed lithographed and 
written copies though primary evidence of each others contents 
arc only secondary evidence of the original But the acciira^ 
of a photographic copy must like that of a map or plan 
established on Oath to the satisfaction of the Judge either by* 
photographer or some one who can speak to its corrcCtne« 
Htndson \ Ashb^ 896 2 Cli 2122 (Plii]! 513) 

Cl ( 3 ) Certified copies will be presumed to be 
(See 79) But all other copits must be proved to be correct > 
eitlier the person who copied or who examined the copy 
the origmal or who has examined tht cops while mother pefs 
read out the original 

Cl ( 4 ) A counterpart ts primary esidoncc against tl^ 
party executing it but second m cMdcnct against the party 
not executing it 
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Cl ( 5 ) The person must ha\e seen the ongin'il and not 
heard it read Evidence that the iiitness onlj saw the document 
and heard it read out by some one else is onij hearsaj so far as 
the contents arc concerned and does not fulfil the requirements 
of this section Vn Mi, 31 C W N 621 

248 No degrees of secondary evidence The general 
rule js that there are no degrees of secondary cNidence and that 
a party is at liberty (subject to comment if more satisfactory proof 
IS Withheld) to adduce any admissible description he may choose 
* *■ --esidence to 

ompelhng a 
the absence 
ice of which 

he may have no means of ascertaining (Phip 515) Thus a party 
may gne oral evidence of the contents of a document even 
though it be in his power to produce a written copy The ex¬ 
ceptions to this rule arc those cases mentiontd in clauses (&) («) 
and (/) of See 65 

249 Inadmissible Where the accused was being prose 
cuted as the writer of a letter published m a newspaper and the 
letter could not be found and no one deposed to such a letter 
even having been written by the accused held that the copy 
of the newspaper was not secondary evidence of the original 
letter;, Hatnlal 8 A L J 302 10 I C 259 

Sec 64 Documents must be proved by primary 
> evidence except in the cases here- 

Proot oi documents „ , ^ , 

b> primary evidence inaitcr mentioned 

. . V Sec. 65 Secondary evidence 

Cases in which se i. r _ 

condary evidence r' niay DO given ol the existcnce, con- 
documents ditioH Of Contents of a document 
m the follomng cases - 

{a) when the original is shown or appeals to be 
in the possession or power— 

of the i>erson against whom the docu¬ 
ment IS sought to be proved, or 
of any person out of reach of, or not 
subject to, the process of the 
Court, or 

of any person legally bound to pro¬ 
duce It, 
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and when, after the notice men¬ 
tioned in secticn 06 , such person 
does not produce it, 

(&) when the existence, condition or contents 
of the original have been proved to be 
admitted in writing by the person 
against whom it is proved or by his 
representati\ e in interest, 

(c) when the onginal has been destroyed or 
lost, or when the party offering evidence 
of its contents, cannot , for any other 
reason not arising from his own default 
or neglect, produce it in reasonable 
tune , 

{d) when the original is of such a nature as not 
to be easily movable, 

{c) when the original is a public document 
within the meaning of section 74 , 

(/) when the original is a document of which 
a certified copy is permitted by tins 
Act or b> any other law in force m 
British India to be gnen m evidence, 
(g) when tlie originals consist of numerous 
accounts or other documents which 
cannot con\enicntly be examined m 
Court, and the fact to be pro\ed is the 
general result of tlie whole collection 
In cases (a), (c) and {d), any secondary evidence 
of the contents of the document is admissible 

In case (6), the written admission is admissible 
In case [e) or (/}, a certified copy of the document, 
but no other kind of secondary evidence, is admi*^ 
sible 

In case (g), evidence may be given as jo the general 
result of the documents by anv person who has ex¬ 
amined them, and wlio js skilled in the examination 
of such documents 
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250 When secondary evidence of documents may 
be gnen See 64 lajs dowTi the general rule as to the proof 
of documents This section deals with the exception to that 
rule To enable a part\ togixe secondary evidence of the contents 
of a document it must be shewn that there is or was a document 
(admissible in e\idcnce) in existence and that document is 
capable of being proxed b> Sucondaiy evidence Al«o the non 
production of the onginal must first be accounted for so as to 
bring It within onu or other of the cases proxided for in this 
section Ari hva 14 C 486 PC 3 Bom H C R 160 This 
IS the ordinary rule but in cases mentioned m classes (i) (e) 
if) (g) ncondsT} evidence jsarlmissiWe even though the original 
is m existence and is capable of being produced 

An entrv in a register of previous conviction where the 
conviction is relevant can be proved by a certified copy Mating 
T/ta 19 Cr L J 11 42 I C 923 

Clause (a) hen a document is in the possession of the 
adverse party or of some one bound to give up possession thereof 
to 1 im eg. Ins solicitor banker agent or servant and such 
partv refuses to produce it after notice tl c other party may give 
secondary evidence of its contents The possession may bo 
proved bv showing that the document was Lst seen m the ad 
vursary s hand' or by c Umg his solicitor wl 0 may be compelled 
to testify to Its possession or by the admission of his counsel 
or presumtivclj bj showing that it belongs exclusively to him 
or in the ordinary course to be in Iiis custody The adversary 
mav on’ the other hand interpose evidence to disprove the 
possession but 1 e cannot escape the effect of the notice bv 
voluntarily parting with the document after the nbtice or even 
perhaps before unless he discloses the name of the transferee 
(Phip 516) Any secondary uvidence will be admissible in such 
a case 

Secondary evidence is also admissible if th** document is 
deposited in a foreign country and the laws and the established 
usages of that country will not permit its removal because in 
such v case it is not m the power of the party to produce the 
original Burnabte 42 Ch D 282 And when the original is 
in the possession or power of any person out of the reach of and 
not subject to the process of the Court secondary evidence will 
be admissible Balh g C 939 And under Sec 66 no notice 
is required m such a case 

The next case in which secondary evidence of the contents 
of a document is admissible under this clause is when the original 
is shewn or appears to be in the possession or power of any person 
legally bound to produce it and when after notice mentioned 
In Sec 66 such person does not produce it 
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The difhculty under tins clause arises where the witness is 
justihed in refusing to produce the document on the grounds 
mentioned in Sec 130 post. Though the witness must bring the 
document to Court (Sec 162) he shall not be compelled to prodiKe 
the document if it comes within the purview of Sec 130, post He 
cannot in tlit circumstances afore«aid be said to be not subject 
to the process of the Court No provision is apparentlj made la 
this chuse for such a contingencj It may perhaps neverthelew 
be held upon the English cases and the general principles and 
considerations idvertcd to that where 1 person is justified in 
refusing to produce a docum 
dar\ evidence maj be g-ven 

for he has in the words of I ■ ■ 

12 dtine everv thing in his power to obtain it, Woodroffe, 499 
The second portion of Cl (e) will also allow secondarj evidence 
to b» given jn such cases 

Glause(b) Whtrea ’ t.. -. /t»nre 

on account of its not bein * 

contints cannot be admit ° 

M 117 This clause must be read with Sec 22 Where m® 
record of thv statement of an accused person is not admissible in 
evidtnee secondary evidence thereof cannot be gi'cn, S 

M 2J4 The Court observed as follows —“Reference is made 
by th< Sessions Judge to See 65 of the Evidence Act, the 
appearing m CJ {t>) of that '•ection being quoted , but for tn« 
reisonN above stated 1 >m of opinion tJi it it was not open to the 
Magistrate to procure an admission in writing—if the affivmB 
his mark, to the whole statement by the accused can be held tc 
constitute an admission in writing for tliat purpose^m rcspeci 
of the contents of the previous statements 

Clause (c) If the instrument be destroyed or lo»t, a partv 
who seeks to give sccondarv evidence of its contents must gi' 
somf evidence that the original one cMsted, Doc v ' 

(6 r\ R 6(13) and must then cither prove its destruction 
tivelv or at least prcsumtucly, by showing that it had 
thrown asidi as useless {R v Johnson, 7 East 66) or lie 
show that It has been lost by proof that a search has 
unsucccssfiillv made for it in place or places where it was mo 
likely to b( found, (Taylor 429 ) The sufficiency of the _ 
necessary to Ut in secondary evidence is a preliminary Q”*’*'* * 
for the judge .uid will vary with the importance of the docume 
and other circumstanct s It is cnougli if the party has in E® , 
faith exhausttd all the sources and means which the nature 
the case ‘ugg<sted. and winch were reasonably accessible to *>• 

R V Snfron Iltll, 22 L J M C 22 It is not necessary 
tlie «earch should be ricent or made for the purpose of the tri , 
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andtlleans^\ersgl\enb\ persons iikclj to 1 u\l had tlit document 
in their custody are admissible not to pro\ c the facts stated but 
to show the reasonableness of the search (f? v Bramlree i 
E fi. E 51) Phip 520 see also Hartpna 19 C 438, Sfiambalt 
29 C 749 As to where the original has been destroyed see 
Kenneth 6 M 80 the absence of the original must be satisfac¬ 
torily accounted for t/ofianiwrif 3 Bom H C 160 Where a 
party himself fraudulently destroyed the original he is not entitled 
to give secondarv e\idence of the contents Sk Abdulla i Bom 
H C R A C J J77 

^\^lere the original has been lost see Hurtsh 22 W R 303 
or the party cannot for any reason not arising from lus own 
default or neglect produce it secondara evidence will be ad 
missible Vasanji 2 Bom L R 533 

Clause (d) When the production of the original is physi 
cally impossible or I ighly inconvenient e g inscriptions on walls 
tombstones and the like (R v 0 Connell 5 St Tr N S 24445) 
surveyor s marks on boundary trees notices fixed on boards etc 
may be proved by secondary evidence Inscriptions on banners 
and flags have been regarded rather as speeches or acts done 
than as documents and so provable by oral testimony without 
reference to this rule (R v Hunt 3 B &, Aid 566) so with 
resolutions read at public meetings (Phip 520 ) A man was 
convicted of writing a libel on the walls of the Liverpool gaol 
on mere proof of his handwriting {Morltmer v M Callan 6 M &, W 
S) Taylor 337 Tins rule applies equally where a private 
document is m the handv of a person resident abroad who refuses 
to produce it or is filed m a foreign Court (Phip Ibid ) 

Clause (^) This clause is for the saving of public time 
If the point to be ascertained were for instance tin. balance of a 
long senes of accounts m a merchants books evidently great 
inconvenience would ari»c and much public time be wasted 
if a w-itness were compelled to go through the \vl ole of the books 
and to make his examinations and calculations before the Court 
He IS allowed therefore to do this before he comes to he sworn, 
and then to give the general rtsilt of his scrutiny He can of 
course be tested b\ cros^ examination and the Looks should 


allowed to give his impressions derived from unproduced docu¬ 
ments for these are matti rs < f information < r con Iruction whi 
belongs to the tribunal {TopJ m \ 1/f Cre''or iC & K 32O 
Phip 464 ' 
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The last four paragraphs of the section deal with the kinds 
0/ secondary evidence aJJoMed to be given in the particular ca'cJ 
mentioned m the section 

The last but one paragraph lajs down that in cases mentionid 
in clauses (e) and (/) only certified copies will be admissible. 
But even then if the original record is lost or destroyed any kind 
of secondary evidence will be admissible, Kenneth, 6 M 80 
251 Newspapers, contents of A newspaper cannot be 
admitted in evidence without formal proof of the fact that it is 
what It alleges to be A mere production of a newspaper is no 
proof of the truth of its contents A statement made m a news 
paper unless specificalh proved as having been made by a parti 
cular person can only be treated as an anonymous statement 
and merely hearsay and consequently inadmissible in evidence 
^itrup 26 Cr L J 1078 88 I C 82 7 L L J 264 

Sec. 66. Secondary evidence of the contents of 
the documents referred to m sec- 
clause (rt), shall not he 
^ “ given unless the party proposing 

to give such secondary evidence 1ms previously 
given to the party in whose possession or power 
•the document is ’[or to his attorney or pleader], such 
notice to produce it as is prescribed by law, and if 
no notice is prescribed by law then sucli notice as the 
Court considers rtasonablc under the circumstances 
()f the case 

Provided that such notice shall net be required 
in order to render secondary' evidence admissible m 
.iny of the following c.i'cs or m anj'other case m 
■which the Court thinks fit to dispense with it — 

(1) wlmn tilt document to be proved is it«elf 

a notice 

(2) when from the natuit of the case the 

adverse part\ must know that he ""lu 
be required to produce it 
(f) when It appears or IS proved that the .adverse 
pirtv has obtained possession of the 
original bv fraud or force, 

» The*tf wo <li In section 06 were inserted bx the laih-’n FvWcnro AO 
Amendment Act (l8 of iS'i) s G CScnl Act« V'ol II 
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(4) when tlie ad\erse partj’^ or his agent has 

the ongmal in Court , 

(5) when the ad\ep5e partj or his agent has 

admitted the loss of the document, 

(6) when the person in possession of the docu¬ 

ment IS out of reach of, or not subject 

to, the process of the Court 

252 ^\hen a party calls for a document and inspects it he 
' ’ producing it requires 

arty refuses to produce 
^ to produce he cannot 
afterwards put it in e\idcnce without the consent of the other 
party or the order of the Court And Sec 89 lays down that 
the Court shall presume that eterj document called for and not 
produced after notice to produce was attested stamped and 
executed in the manner required by law Admission of oral 
evidence first to prove contents of documents and dispensing 
with notice afterwards under S 66 is only a technical defect of 
procedure and can well be condoned except in a very clear case 
of miscarriage of justice Pro/ulla 57 C 1074 

Sec. 67. If a document is alleged to be signed 
Proof of signature have bccn Written wholly or 

and handwriting of m part by any person the signature 
Save” or *^6 handwriting of so much of 

wntten docomen* pro thc documeut as IS alleged to be 
in that persons handwnting must 
be proved to be in his handwnting 

Sec. 68. If a document is required by law to be 
attested, it shall not be used as 
i^oof of execution evidcncc Until onc attestmK wit- 
by law to be attested ness at least has been called for 
thc purpose of proving its execu¬ 
tion, if there be an attesting witness alive and subject 
to the process of the Court and capable of giving 
evidence Provided that it shall nut be necessary to 
call an attesting witness in proof of the exccutio 
of any document, not being a will, which has 
registered m accoidancc with the provLS ons o 
Indian Registration Act 190S, unless its execu 
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Tlie last four paragraphs of the section deal with the hinds 
of secondary evidence allowed to be given in the particular ca«fs 
mentioned in the section 

The last but one paragraph lays down that in cases mentioned 
in clauses (e) and (/) only certified copies will be adnussibie 
But e\ en then i( the original record is lost or destroyed, any hind 
of secondary evidence will be admissible, Kenneth, 6 M ^0 

251 Newspapers, contents of. A newspaper cannot be 
admitted m evidence without formal proof of the fact that it is 
what it alleges to be A mere production of a newspaper is no 
proof of the truth of its contents A statement made m a news 
paper unless specifically proved as having been made by a pafti 
cular person can only be treated as an anonymous statement 
and merely hearsay and consequentlj inadmissible in evidence, 
Sump 26 Cr L J 1078 88 I C 82 7 L L J 264 

Sec. 66. Secondary evidence of the contents of 
tiie documents referred to in sw- 
Rules as to notice tjQn 05 , clausc (it), shall not he 
° given unless tlic party proposing 

to give sucli secondary evidence has previously 
given to the party in whose possession or po\\er 
the document is ’[or to his attorney or pleader], such 
notice to produce it as is prescribed by law, and u 
no notice is prescribed by law then sucli notice as tlie 
Court considers reasonable under the circumstances 
of the case 

Provided that such notice shall net be required 
in order to render secondary evidence admissible m 
any of the following ca^es, or in any^ other case ih 
whicli the Court thinks fit to dispense with it — 

(1) wli^n the document to be proved is it'clf 

a notice , 

(2) when, from the natuio of the ca«e. 

adversepartv must know tliat he 
bo required to produce it , 

(,*1) when it appeal^ or IS proved that the .adverse 
party lias obtained possession of the 
origin.d bv fraud or force, 

» The*e wo da in Motion CO were inaerte ! by the Indim 
AmrOdment Act (i8of iH'i) • C GenI Acta V'ol 11 
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( 4 ) when the ad\erse party or his agent has 

the onginal in Court , 

( 5 ) when the adxer^e part\ or his agent has 

admitted the loss of the document, 

( 6 ) when the person in possession of the docu¬ 

ment IS out of reach of or not subject 

to, the process of the Court 

252 When a party calli for a document and inspects it lie 
’ f * - producing it requires 

art} refuses to produce 
to produce he cannot 
e consent of the other 
party or the order of the Court And See 89 lays do\m that 
the Court shall presume that c\ery document called for and not 
produced after notice to produce was attested stamped and 
executed in the manner required by law Admission of oral 
evidence first to prove contents of documents and dispensing 
with notice afterwards under S 66 is only a technical defect of 
procedure and can well be condoned except in a very clear case 
of miscarriage of justice Pre/uUa 57 C 1074 

Sec. 67. If a document is alleged to be signed 
p,.o! oi have been vntten whoUy or 

and handwntmg of in part by any person the signature 
have” or handwriting of so much of 

written dofumcn* pro the docuiTient as IS alleged to be 

in that person's handwnting must 
be proved to be in his handwriting 

Sec. 68 . If a document is required by law to be 
attested, it shall not be used as 
Proof of e«cution evidencc until one attesting ^vlt- 
t'y ness at least has been called for 

the purpose of proxnng its execu- 
tion, if there be an attesting witness alive and subject 
to the process of the Court and capable of gu-jn, 
evidence Provided that it shall not be ncccssarj 
call an attesting witness in proof of the execution 
of any document, not being a will, which has been 
registered m accoidance with the provi® ons of tljg 
Indian Registration Act 190 S, unless its ^ 
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the person by whom it purports to have been exe¬ 
cuted IS speciallv denied * 

Sec. 69. If no sncli attesting witness can be 
found, or if the document purports 
^oof where no havc been executed in the 
iound”^ witnf.'i United Kingdom, it must be prov¬ 
ed that the attestation of one 
attesting witness at least is in lus handwriting, and 
that the signature of the person executing the docu¬ 
ment is in the handwriting of that person 

Sec. 70. The admission of a party to an attested 
document of its execution by him- 
cuuoa’'b*°'' shall be sufficient proof of its 

Stated ^ofument " cxecution as against him, though 
it be a document required by bw 

to be attested 

Sec. 71. If the attesting witness denies or does 
not recollect tlic execution of the 
document, its execution may be 
proved b> other evidence 

Sec, 72. An attested docu¬ 
ment not required by law to be 
attested may be proved as if it 
was nnattested 

Sec. 73. In order to ascertain wliether a 
signature, wilting or seal is tliat of 
the person by whom it purports to 
liavc been written or made, any 
Mgnaturc, writing or seal admitted 
or proved to the satisfaction of the 
Court to have been wTittcn or made 
hy that person, may be compared with the one wliich 
IS to be proved, although that signature, writing or 
seal, has not been produced or proved for any other 
purpose. 


Proof wJieo attest 
jfig witness denies the 
execution 


Proof of document 
not required bj inu 
to be attested 


Comparison of sift 
nature untinR or 
seat With others ad 
mitted or proved 


I The pTOvho has licen sdded bs \et XXXI of lojfi 
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The Court may direct any person present m 
Court to WTite anj uords or figures for the purpose of 
enabhng the Court to compare the words or figures 
so ^v^tten with any words or figures alleged to ha\L 
been wntten bj such person 

rXhis section applies also with an\ necessary 
modifications to finger impressions] 

253 Signature and marks We understincl tht \nrd 


purports to be A mirk is a mere symbol and does not con\e> 
any idea to a person \\ho notices it ver\ often probablv even 
to the person who made it Wtrmal C W N 648 

As to mode of proving handuntinfe i ante Notes und<»r 
'ecs 43 47 

253 (a) Attendance Register Proof of Wlere are 

gister alleged to belong to a paiticular association is produced in 
order to prove that certain members of the association took 
psrt in a meeting of the association and put their signatures on 
the register in token of attendance it must be pro\ed bj oral 
testimony that the register was in het a register of attendance 
kept for the purpose of recording tie names of the persons who 
"ere present at a meeting on the date appearing over their names 
and It must further be si own that the signatures were in lact 
those of tl t persons whose names so appeared this may be done 
hy any of tl e wajs of proving handvvritmg Sunder '>6 Cr L J 
1078 88 I C 2-’ 7 L L J 264 

254 The method of proof laid down in this section is what 
IS generally called comparison of hands in England and America 
and its value is much discounted nowadays as the person called 
upon to Write may feign or alter the ordinary character of his 
h^andwnting with a \iew to defeat comparison (Norton Ev 256 ) 
This section does not sanction the comparison of any two docii 
ments but requires (rt)tbat the writing with which the comparison 
IS to be made shall be admitted or proved to have been wntten 
hy the person to wl om it is attributed A7nanoonah 6W R Cr 
5 and (6) the writing to be compared with the standard must 
purport to 1 ave been wntten by the same person that is to say 
the writing itself must state or mdicate tl at it was wntten by 
that person Barindra 14 C W N 1X14 37 C 467 But see 

I Th s piraRraph wvs added to s 73 by the Indian Ev de&ce Act 
45 of 1899) Ccnl Acts Vol V 
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Ganpal 14 Bom L R 310 13 Cr L J 505 I Bom 
Cr Cis iig where it was held thit when an anonjTnous 
document was produced and ascribed bj the prosecution to a 
particular person then the case for the prosecution must be taken 
to be that having regard to the admitted documents and the 
comparison betw een them and the disputed w nfinp the prosccu 
tion alleged that the disputed document purported tohaiebeen 
written or made by the accused 

The comparison maj be made either bj witnesses acquainted 
with the handwriting (Sec 47) or bj experts (Sec 45) or 
Court but see the observations of fenkins C J m Banvdra 14 
CUN rrr4 where the learned Judge condemned a comp'iTis^^ 
of liindwntings b\ the Court after the conclusion of arguments 
and without such guidance as might be dtriaed from the argu 
ments of counsel and evidence of experts A Court is competent 
to use its own eves for the purpose of d'^ciding whether certain 
handwritings placed before it arc similar or not and the opinion 
of expert IS only a piece of eaidence whereas the opinion of the 
Judge IS the decision in the case Vohab 23 Cr L J 74 
I C 426 Gupia I R 290 AIR (1924) Rang 17 

The evidence ought to be treated with \erv great caution 
SnmaU Phoodee a-’ U R 272 10 C 1051 (where 

evidence b> compinson was held to be not snfTicicnt) Uhcre an 
accused person puts forward in his dcfenci a letter alleged to he 
written by tJie prosecutor and the latter denies the fact and 
the accused requests the Court to compare the handwriting o* 
the latter with the handwTiting of the document admiUcdO 
written bv the prosecutor the Judge must place the documents 
b'^forc the Jurj and ask them to make the comparison and decide 
whether the handwritings do or do not tallj AAyir, 27^ 
Cr L J 266 92 I C 442 53 C 372 

255 Value A comparison of hand writing is at all tiin«2S 

a mode of proof hazardous and inconcIusi\c and spccia!l> "irn 
It IS made b> one not conversant with tlit subject and wilhn“ 
such guidance as might be derived from tl e arguments of Co 
and the evidence of exports A comparison of signature is a mode 
of ascertaining the truth which ought to be used with verj 
care and caution Saropm 49 C 235 26 C W N 113 

Ambtca 29t NN Is 75 II isamsalc to>iase the conaicniOTiW.^ 
accused cnlirelv upon a comparison of ban [writings Uobdb 23 
Cr I J 74 65 I C 426 (fol Mohammed 20 Cr L J 534_^ 
51 I C 774 and dist Uanttdra 14 C \\ N 1114 37 C 40" 
IX Cr L J 453 71 I C 359 on the queslicn astowlctief 

th" pros'^uli n mist produce expert in handwriting wlun tic 
case against the accused depends entirely upon the comparison oV 
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handttTitings) A comparison of signature is a mode of ascertain¬ 
ing the truth which ought to be used \Mth very great care and 
caution Sw Phoodec 22 \\ R 272 It is true that the opinion 
of experts on handwTiting meet with their full share of disparage 
ment at times at anj rate there is this use in their emplojinent 
that the appearances on which the> rely are disclosed apd can 
thus be supported or criticised whereas an opinion formed by 
the Judge in the pri\ ac\ of his room is subject to no such check 
And that the aid of an expert may be of value was clearly the 
opinion of so distinguished a Judge as Mr Justice Blackburn 
who in Reg v Hariev (11 Cox C C 546) refused to allow a 
comparison to be made without the help of experts Bartudra 
37 C 467 

256 Fingerprints N 2ti b 

257 Any person present in Court The words include an 
accused person JSga Tun 26 Cr L J 108 83 I C 668 2 
Bur L J 270 I R 739 see S 5 of Act 33 of 1930 


Public Documents 


^bhe documents 


Sec. 74. The following docu¬ 
ments arc pubbe documents — 

(1) documents forming the acts or records of 
the acts— 


(0 of the sovereign authority, 

(ti) of offiaal bodies and tnbunals, and 
{mi) of public officers, legislative, judiaal 
and executive, whether of British 
India, or of any other part of Her 
Slajestys dominions, or of a foreign 
country, 

(2) public records kept in Bntish India of 
private documents 


258 Sec 74 defines public documents Secs 76 7S deal 
with the mode of pro\ing them 

In cnnstjujnj Sir p^sixa-iyimAy be supposed that the word 
acts m the phra«c documents forming the acts or records of 
acts IS used in one and the same sense The act of which the 
record made i& a jiubhc document must be similar in kind to 
act winch takes shape and form in a public document 1 
of act which Sec 74 has m mow is indicated by See 7S 
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sec un the acts arc all fiml completed acts as distinguished front 
acts of a preparatorj or tentatne character Thus the inquiries 
which a public officer ma} make whether under the Cnmmal 
Procedure Code or otherwise maj ormaj not result in action 
There maj be no pubhcit) about them There is a substantial 
distinction between such measures and the specific act in which 
they may result It is to the latter only that this section was 
intended to apply Artimtigim per Shephard J 20 M 189 197 
followed m Chatidt 31 C 284 As to reports made by police 
officers under Secs 157 168 Cr P Code and challans under Sec 
173 sef 20 M i8g The followang have been held to be public 
officers a policeman Artmiigtim 20 M 189 the Gorait of a 
Milage Stiddu lA L J 243 Depositions of witnesses (ffarnHUHif 
^ r ’ ' •* rt 

ts 

< n 

( ts 

1 

Woodrotie 515 \\licre a suit is compromised a petition is 
presented in the usual wa\ and the Court makes an order con 
firming the agreement which with the order as well as the power 
of attorney are all entered upon the record these papers become 
a part of the record and are public documents 25 \V R 68 
Pleadings in an action may ^ pro\cd by producing the original 
or by moans of copies filed with the officer of the Court Seott, 
aQ B D 417 Taylor 10th Ed pp 1137—1138 Record of a 
confession of an accu'icd person made bi a Magistrate in a 
Native State is probabh a public document Sunder 12 A 595 
* Official registers or books kept b\ persons m public office in 
which thev arc required to waitc down particular transactions 
occurring intlic cour«c of their public duties such as bcokswhi h 
contain the official proceedings of corpiritions the books of 
the post office and customs house and register of otl tr public 
offices prisons registers registers of births dcatlis and marrnges 
registers of patents designs trade marks copy rights are public 
documents Woodroffc S-’S The dthvtrt of possesdon >n 
execution of a decree is an act of a Tribunal and a report made 
to the Couit by an officer of tie Court tl at its order has been 

Her 

blic 

25 

J ! 3 I » *v to; 1 >3 imoiiuatrnn 

gn cn orallv to a police officer and reconh d by lum under S I 54 
Cr P Code becomes a public document ■ibJul i U D R 

24 

359 iSot public documents Statement of a witness to 
a public officer recorded under Sec 162 Cr P Code is not a public 
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document Isan 28 C 34S a deed cf sale Harihar 22 M R 
335. census registers Bha^anrao 6 Bom L R 535 a docu 
ment which purports to be a letter or report of an e\ecuti\e officer. 
Fail, (1913) P. R No I of 1914 


259(a) Public documents ha\e been classed into (n) 
judicial public documents (6) non judicial public documents 
The admissibilitt and effect of (a) is dealt with bj Secs 4044 
and of (6) bj Secs 35 38 


Pnvate documents 


Sec. 75. All other documents 
are private 

Sec. 76. Every public officer having the custody 
of a public document, which any 
copies of person has a nght to inspect, shall 

public documents ^ ^t_ .. “ i 

give that person on demand a copy 
of It on payment of the legal fees therefor, together 
Avith a certificate \\'ntten at the foot of such copy 
that It IS a true copy of such document or part thereof, 
as the case may be, and such certificate shall be dated 
and subsenbed by such officer with his name and his 
official title, and shall be sealed, whenever such 
officer IS authorized by law to make use of a seal, and 
such copies so certified shall be called certified 
copies 


Expianahon —Any officer who, by the ordinary 
course of official duty, is authorised to deliver such 
copies, shall be deemed to have the custody of such 
documents within the meaning of this section. 

260. Right to inspect. Though there appears to be no 
express legislatne provision . \et it is perfectly clear that, 
m the eye of the law, every person has a right to inspect public 


of the right depends on the interest which the applicant has in 
what he wants to copy, and what is reasonably necessary for the 
protection of such interest The common law right to inspect 
and take copies of public documents is limited by this principle^ 
E\crj officer appointed b> law to keep records ought to dt 
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hjmself for that purpose (for the production of documents) a 
trustee, Arumugum, 20 M 189 Neither m Cr P. Code nor in 
this Act IS there anv pro\ision declaring or limiting tlic right of 
private persons interested in criminal proceedings to inspect 
documents in the hands of third parties A right to inspect 
public documents is assumed in this section, and the Legislature 
intended to recognise the right gcnerallj for all persons uho can 
shou that they ha\e an interest for the protection of uhidi 
libertj to inspect should be gixcn. Ibid, sec also Chandt, 31 C 
284 But see 30 M 466, where distinguishing 20 M 180, 

it was laid down that an accused person under remand was not, 
before the commencement of the prcliminarj enquiry, entitled 
to be furnished w ith copies of statements made on oath b\ per^n*^ 


(jiusiuo iiu scope m int j-viutiice Vet Jiiis sttnuii uoe^ •i'-* 
deal witli the question whctlier any person has a right to inspect 
auj particular document, but only provides the means of proof 
of'public documents which an> person has a right to inspect. 

260(a). Copies. A party to a cnmiml proceeding is 
entitled to copies of the Prcsidcnc) Magistrate's notes of deposi¬ 
tions \\here the Magistrate liad refused to furnish such copies 
to a party, the Higli Court under See 45 of the Specific Relief 
Act ordered tlu records of the cast to be brought up to High 
Court and Kept with the Registrar and allowed libcrtj to the 
partj to take copies, SatUndra. 15 C \V N 770 All prosecutors 
whose charges arc dismissed bj the Magistrate arc entitled to 
obtain copies of depositions recorded by him and also of the order 
passed bj him, Dina iVaf/i, 8 C 166 A prisoner is entitled 
to obtain copies of papers required for his defence, Shib 6 
BLR App 5g But in Sttbhaya Goimdan, i Mad I! C. K* 
13S, It was held tint the prisoner V'as not entitled to the copies 
of the notes of the evidence and proceedings of the ca'c hefore 
a St'sions Judge Reports made bj n police oflicer in comphau^® 
with Ss 157 and 15S 0/ the Cr. P Code are not juiblic documents 
within the meaning of S 74 .and con<icqiunll> an accu«cd 
is not entitled, before trial, to liavc copies of such reports A 
report made bv a police ofTiccr under S 173, f'r P Code is a puhh*^ 
elocunifnt an(f an accused person iKing intiri'teil in such docu¬ 
ment, is cntitlt<l, bv virtue of s 76 to have copies of such reports 
l»t.fcre trial, Ariitntigutn,20^1 ibe Statenu nts made loapolicc 
officer at an inquest under S i74,Cr.P C .are not pub’ic documents 
and the acci.'« d is not entitleel tocopu s thereof Tlu prcccdure 
which governs grant of copies of slauinents under S 162 governs 
also the grant oi coj les of statements made at the inquest But 
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"here neither the modicil officer nor the in\estigating police 
officer IS crammed at the beginning of the enquiry copie‘« >f the 
j>osl wor/ff« certificate and the inquest report (e\cludini; statement 
made thereinl ought to bt. pnen to the accuced for the purpo'e 
of enabling him to conduct his defence, Marul/ia, go M 750: 
28 Cr L J 463 As to statements recorded bj the pc lice under 
S 162, Cr P Code see Bikao, 16 C 610 Sheru 20 C 642 "here 
It has been held that the privilege gi%en b\ S 172 Cr P Code 
■does not evtend to statements taken under S i6r, but recorded 
in the diarj under S 172, Cr P Code In Venkataratnatn, 
IQ M 14 the High Couit refused 10 inteifere «ith an order of the 
Presidency Magistrate refusing an application on behalf of the 
accused for cop} of the police charge sheet which contained the 
"hole of the prosecution evidence as set forth by the police and 
evtracts from the police dnry 

Copies of statements made under S 16 I, Cr P Code 
Unli at the time of cross examination and "hen the cross 
examination has laid the foundation for the suggestion that the 
evidence given by the witness in Court is contradicted by his 
statement recorded under S 161 that the accused is entitled to 
ask the Judge to refer to the writing and grant him copies The 
section does not impose 1 duty upon the Judge of granting copies 
before the cross examination has been opened Madart 54 C 
307 28 Cr L J 582 

M here the accused have applied for copies of such statements 
^ith a view to cross examine the witnesses and the Magistrate 
has ordered such copies to be furnished the Magistrate is bound 
to postpone the cross examination of the witnesses until such 
copies are furnished to the accused and to afford the accused 
an opportunity to cross examine after receiving such copies, 
Saadat 6 Pat 329 28 Cr L j 709 

As to copies of the charge order depositions etc macnmmal 
trial See Secs 210 219 371 and 548 of the Criminal Procedure 
Code 

Sec. 77. Such certified copies may be produced 
m proof of the contents of the pub- 
Proof of dwuments documcnts or parts of the public 
certjfi^ coV™ documents of which they purport 
to be copies 

260 (b} A Dhakalnama is x public document and a dul 
certified copy of the same is admissible without proof Stlar 
27 Cr L J 1351 98 I C 471 

/ 
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Sec. 78. The following public 
Proof of other documents may be proved as fol- 
ofBcjal documents , *■ 

lo^vs - 

(1) Acts, orders or notifications of the E\ecu 

tive Government of British India in any 
of its departments, or of any Local 
Government or any department of any 
Local Government— 

by the records of the departments, certified 
by the heads of those departments 
respectively, 

or by any document purporting to be pnnted 
by order of any such Government, 

(2) The proceedings of the Legislatures,— 

by the journals of those bodies respectively, 
or by published Acts or abstracts, or 
by copies, purporting to be printei^y 
order of Government, 

(3) Proclamations, orders or regulations issued 

by Her Majesty or by the Pnvy Council, 
or by any department of Her Majesty's 
Government,— 

by copies or extracts contained in the Lon¬ 
don Gazette, or purporting to be pnnted 
by the Queen's Pnnter, 

(4) The acts of the Exccuti\e or the proceed' 

mgs of the legislature of a foreigu 
country,— 

by journals published by their authority, or 
commonly received in that country as 
such, or by a copy certified under the 
seal of the country or so\creign, or by a 
recognition thereof in some public Act 
of the Governor-General of India m. 
Council, 
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( 5 } The proceedings of a muniapal bodj m 
I Bntisli India— 

t b\ a cop\ of such proceedings, certified by 
/ the legal keeper thereof or b> printed 
book purporting to be published by the 
authority of such body, 

( 6 ) Public documents of any other class in a 
foreign country 

by the onginal or bj a copy certified by the 
legal keeper thereof, with a certificate 
under the seal of a Notary Public, or 
of a British Consul or diplomatic agent, 
that the copy is duly certified by the 
officer having the legal custody of the 
onginal, and upon proof of the 
character of the documents according to 
0 , the law of the foreign country 


®c) \\ here sanction is required of the Local Government 
am prosecution that the order of the Local Govern 
led bv the Deputy Secretary for the Chief Secretary to 
•nt IS not pi 
ised proseci 
Revisions of 

/35 36 C L J 180 24 Cr L J in 71 I C 239 

—^Apurba 35 C 141 7 C L J 49 7Cr L J 10) Circular 

of Director General of Posts and Telegraphs that stamps of a 
particular kind would soon be issued to post offices for sale to 
the public IS not an act or ‘record of an act of a public officer 
within the meaning of S 74 Such a circular cannot be admitted 
under S 78 where it is not certified by the head of the department 
and does not purport to be printed by order of the Government, 
Veliiayudam 30 Cr L J 483 1929 11 W N 193 


Presumptions as to documents. 

Sec. 79. The Court shall presume every docu¬ 
ment purporting to be a certificate, 
** certified copy or other document, 
copij “ * which IS by law declared to be ad 

missible as evidence 

cular fact, and which purports to be v'" 
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any officer m British India, or by any officer in 
any Native State in alliance \Mth Her Slajestv^ vho 
IS duly authorized thereto bj the Governor-General 
in Council, to be genuine 

Pro\ided that '?uch document is substantially m 
the form and purports to be executed in the manner 
directed b\ Ian in that behalf 

The Court shall 31*50 presume that any officer 
by nhom any such document purports to be signed 
or certified held, when he signed it, the official charac¬ 
ter which he claims in such paper 


261 Secs 7 q to <}0<leaJ with presumptions as to documents 
Of these Secs 79 to S5 and sec 89 deal with cases m which the 
court «.hall presume’ certain facts and Secs 56 to 8 S and Sec 90 
deal With cases in which the court may presume' certain facts 
about them As to the meaning of ‘shall presume' and 'may 

presume' sec Sec 4 There are se'eral other presumptions 

as to documents known to English I aw for which no express 
provision is made in thw Act and which therefore can be raised 
only under the general pro'ision in 114 pf)St (Cunningham 
Ev. 171) 


Sec. 80 . Whenexer anv document is produced 
before anv Court, purporting to be 
Presumption a? to ^ record or memorandum of the 
exidence, or of any part of the exi- 
dence, gixcn by a witness m a 
ludicial proceeding or before any officer authon/ed 
by law to take such exadence or to be a statement or 
confession by any pnsoner or accused person, taken 
in accordance xvath laxx, and purporting to be signed 
by anv Judge or Magistrate, or by anj’^ such officer as 
aforesaid, the Court shall presume— 


that the document is genuine , that any state¬ 
ments as to the circumstances under which it x\as 
taken, purporting to be made by the person signing 
it. are true, and that such exudence, statement or 
confession xvas duly taken. 

262. This section does not lender admissible an> particular 
kind of evidence, but onl3' dispenses with the necessity of formal 
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proof m the ca«e of certain documents tihcn in accordance with 
law If a document has not been taken in accordance with 
law Sec ‘'0 doe^ not optrait. to render it admissible 1 trati, 
9M 2^4 i Rom 2iq Where the actual words used by a 

witness IS not taken down tlu e\idtncc cannot be said to be duly 
taken ^amtap^pa 15 M 63 

263 Record or memorandum of evidence The mode 
of recording ev idence in criminal ca cs is to be found in Ch « 
Secs 3^3 36:) Cr P Code Statements made to and recorded 
bj police officers making, an investigation imdcf chapter N-H of 
the Cr P Code txctpt djing declarations (S 162 Cr P Code) 
cannot be treated as evidence under this section Roghtitu g C 
455 SifrtrrtHi II 14 C^7 Where the Magistrate did not take 
down evidence himself nor was it taken down m his presence and 
hearing and under hispersonal direction and supermtendente nw 
signed b\ him but he made a memorandum thereof and signed 
the same held that the provl^lons of sub section (j) of Sec 356 
Cr P Code applv onl) to cases in whiclitlic ividence recorded 
under sulvsection (i) i^not recorded in the Magistrate sown hand 
Theprovibionsof first sub section arc imperative and non comph 
ance therewith cannot b< condoned Sadanavda 43 C 381 The 
manner in which evidence is to be recorded m Civil rases is laid 
down in Or X\ Ifl of the Civil Procedure Code 

264 Taken in accordance with Jaw —Under the 
provisions of Criminal Procedure Code —Medical Evidence 
Before the deposition of a medical witness taken bv a committing 
Magistrate can under Sec 500 of the Cr P Code be given m 
evidence at the trial before the Court of Sessions it must appear 
from the Magistrate record or bt proved b\ the evidence of 
Witnesses to have btcn taken ind attested b> the Magistrate 
in the prtsenci of the accused The Court is not bound to 
presume under Sec 8»orSec 114 ill (c) of the Evidence Act that 
the depo Uion was so taken or attested Kachah 18 C 129 
^R^litng 9 A 720 Pohp 10 A 174 approved of) 

The deposition of a witness given m Hindusthani but taken 
rn English b\ thf- Magistrate and the memorandum at the foot of 
tl e d( position that it wa« read to the vsitness and was b\ him 
acknowledged to be correct though held not to be quite s iiisfactory 
(as the person who took down m English what the witness had 
said m Hindusthani v\as not examined as a witncs'and the prisoner 
had no opportunitv of cross exa niomg him) was admitted as a 
proper depc->ition within the piovisions of the Cod" of criminal 
Proceduie and the memorandum was taken under Sec 80 of the 
Evidence Act a^ evidence of th facts stated therein and as afford 
ing Some evidence that the translation was correct, Ganouf 
W R Cr 2 Mangel 23 W R 26 
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^\he^e the deposition of a witness in a v. iminal trial is not 
read over to hun in the presence of the accused or his pleader in 
accordance with the provisions of sec 360 Cr P Code it is not 
adraissibe in e\ idence and no other evidence is admissib'e m proof 
of the statements made therein Mohendra 12 C W N 345 
followng Kamatchtnaihan 28 M 308 These two cases have 
been distinguished in Rakhal 36 C 808 where it was held that 
sec 360 (i) was sufficientlj complied with if the deposition of a 
witness was read over to him m the presence of only the pleader 
for one of the accused and so it was admissible against the 
witness on a charge under sec 198 I P Code A revenue official 
was charged with the offence of attempting to receive a bribe frotn 
certain ryots and he was convicted He subsequently charged 
the ryots with having conspired to bribe him and in their trial the 
depositions in the previous case were tendered in evidence for the 
prosecution hrld that the depositions should have been admitted 
in evidence Samtappa 15 AI 63 

Sec 360 requires the evidence of a witness to be read over 
to him in the hearing of the accused or his pleader The ^dness 
cannot be allowed to read his deposition by himself and if he does 
so the record of it is inadmissible in a subsequent tnal agaius 
him under sec 193 I P Code Jogendra 42 C 240 Where a. 
deposition has been read over to a witness and admitted by 
be correct in the presence of the Judge the fact that another 
witness was being examined at the tune of the reading would be, 
no defence to a prosecution of the deponent for perjury m tf*® 
deposition so read over to him {Kamaichmathan 28 M 3®° 
comiu'^nted on ) Though a deposition so recorded might m 
validate the conviction of the accused in the case m which th® 
deposition was so recorded the deponent having admitted J ^ 
correctness may be properly convicted for perjury on his a 
mission of the correctness of the deposition (Siwgir* 2\5®ir 435 
distinguished) Bogra 34 M 141 Having regard to tn 
provisions of this section a document which purports to be a 
record or memorandum of the evidence of a witness may be a 
mitted in evidence without formal proof Padam 33 C W 
1121 30 Cr L J 993 

Evidence recorded under the provisions of the 
Procedure Code Failure to comply with the provisions of b® 
182 & 213 of Act X of 1877 (C>vil P Code) m a judicial proceeding 
IS an informality which renders the deposition of an 
inadmissible in evidence on a charge of giving false eviden® 
based on such depoaition and under sec 91 of the Evidence AC 
no other evidence of the deposition is admissible Mayaieo o ^ 
762 Har\ 4 C W N 249 
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The failure of the Civil Court in a case of perjurj to make a 
memorandum of the evidence of the accused when examined 
before it does not vitiate the depositions if the evidence vvas duly 
recorded in the language in which it was delivered in such Court, 
Behart 9 \\ R Cr 6g 


Under S?c 80 of the Cv idence Act the deposition of a w itness 
taken in accordance with law and purporting to be signed by a 
Judge or Magistrate proves itself No other proof is required 
than the production of the deposition A provision requiring a 
deposition to be read over to a witness is directory and if it is not 
complied with in a particular case the deposition might not be 
proved as required by sec 80 But it might be proved m some 
other waj failure to complj with the provisions of rule 5 & 6 
of Or 18 of the Civil Procedure Code does not render a deposition 
inadmissible in evidence It must be proved by (the deposition 
cf the Magistrate who took It o ' ^ 

per Richardson J Elaht 45 C • 

646 27 c L J 377 45 I c ' ■ ■ ' 

500 68 I C 36 18 Is L R 192 


There is no provision of law that a Judge who recorded the 
evidence of witness under Rule 5 0 18 of the Civil Procedure 
Code shall append a note to the effect that the evidence of the 
Witness when completed has been duly read out to him In every 
such case it should be presumed under Sec 80 of the Evidence Act 
that the statement was duly taken Where therefore there was 
no evidence to shew that the deposition of a witness m a civil suit 
w-as not read over to him by the Judge it must be presumed under 
See 80 that the Judge complied with the provisions of rule 5 O 
18, Jagat Ram 19 Cr L J 972 47 I C 872 28 P R 3918 
Cr 39 P \V R 1918 x6 P L R I9r9 Where the evidence 
of a witness was taken down m English by the Judge and the 
evidence was not read over to the witness but he being English 
knowing read it himself and there wasa note initialled by the Judge 
Read over by the witness himself and admitted to be correct 
held that this procedure is a substantial compliance with the 
provisions of rule 5 O 18 and the depositions so read over by the 
witness proved themselves under sec 80 and that the absence of 
a certificate by the Judge at the foot of a deposition that the 
deposition was read over to or by the witness would not depnvc 
the de;9a^i.vji7. oC tb/e biyxefijt at tbs. p1e.su1a51l.uja aUnwed to be 
raised by Sec 80 jf there was a substantial compliance with rule 
5 O 18 Ramesh 46 C 895 29 C L J 518 23 C W N 661 
20 Cr L J 324 50 I C 660 The oral evidence of the conten 
IS excluded by S 91, Imamdtn 21 Cr L J 830 58 I 
830 I L 361 10 P W R 1920 Cr Under Or L R i (b) 
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the C P C Or 18 rr 5 to 12 have no application to Courts cons¬ 
tituted under the Provincial Small Cause Courts Acts or to Court 
exercising the jurisdiction of the Court of Small Causes It 
therefore follows that it is not incumbent on a Small Cause Court 
Judge to read over to witness their depositions recorded b vhim 
and the depositions so recorded would be c]earl> admissible m 
evidence against those w/tnessts m the et ent of their prosecution 
for perjury, Kalii 26 Cr L J 1350 89 I C 390 (fol Alavtaar 
23 A 249) Omission to read o\er deposition to the witnessin 
accordance with 0 18 r 5 of the CPC renders the same m 
admissible in evidence against him on his subsequent triah 
Ntttiab 51 C 236 (fol GC 762. j6 C 2o5, 42 C 240) ^V*tb 
teference to the case oi^Elahi 45 C 825 Cuming, J remarKea 
ohat this ruling seemed to thrJw some doubt on the correctn^s 
df the former ruling, but the actual point did not have to be 
rtcidcd in that case and so the remarks of the learned Judges 
must be considered as obtter dicta 

265 Confessions As to how confessions should be re¬ 
corded see Ss 164, 364 and 533 Criminal Procedure Code Sec oo 
lajs down that whenever a document is produced before any 
Court purporting to be a statement or confession by an} prisoner 
or accused person taken in accordance with Jaw, it shall be pr®* 
sumed that such statement or confession was duly taken Now, 
it is evident that as a necessary basis for this presumption, the 
document must purport to shew all the facts by which it would 0° 
otherwise necessary for the court to be satisfied by direct evidenc®/ 
before the confession can be used against the accused 
are those facts ^ First as a matter of course the Court would 
have to be satisfied that the confession was accurately taken dow'U 
or repeated Next it would be necessary to prove that the con- 
fesaion had been taken in the immediate presence of the MagiS* 
trate For the same reason it would be neces»ar> 

to shew that no inducement had been held to the accused 1^ 
threat or promise or otherwise These facts must all be stated 
on the face of the document, before the Court can draw a 
sumption of their having occurred and if the memorandum and 
certificates required by secs 164 and 364 be not attached to t"® 
confession, it would be inadmissible Shtvya, 1 Bom 219 
lowing Bat Ratan, 10 Bom H C R 166) This case is dissented 
from in Ratnajtyya, 2 Mad 5, fol m Vtran, 9 M 224, dnu 
discussed in Krishna, 6 C L R 289 See N 83 

This section applies m the case of confessions taken by 
Magistrates in Native States Sunder Stng 12 A 595 This section 
does not applj to a confession which is not taken in conformitj 
with S 1G4 Cr P Code Panehkan, 29 C W N 300 52 C 67 
26 Cr I J 7S2 86 I C 414 
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266. Judicial Proceeding. See Sec i (ante) State¬ 
ments or confessjons recorded b\ a Magistrate in his capacity as 
an exccuti\c officer «ould not be admissible, V^fan, 9 M 224 

267. Identit> of the person. The identity of the person 
making the depontioii must bt cstabli'hed M here a \Mtness 
when examined before the Sessions Judg< denied iia\mg made 
the statement before the committing Magistrate it was field that 
the presumption under this section cannot be made in respect of 
that statement .\usstiruddin 21 \\ R Cr 5 Similarly in the 
f^se of the statement of an approver iihose pardon has been 
revoked and who was being tried alcttg with the otliir accused, 
Jt was held that his statement before tlic Magistrate was mad 
mis'ible without preof being given as to the identity of llie accused 
with the person who made tiic statement before the ^IaglSt^ate, 

H C 580 

267(a). Warrant. A warrant such as is issued under 
the provisions of S 46 of the Calcutta Police Act is not a public 
record, and there is no pre«umption of an> kind attaching to it, 
therefore the contents thereof must be proved in the regular way 
*yahehar. 53 C 718 , 27 Cr L J 920 


Sec. SI. The Court shall presume the genuine- 
^ document purporting 

CawMes. newspapers, to be the London Gazette or the 
pnvate Acts of p^iia- Gazcttc of India, or the Government 
ments^'^*’ Gazette of any Local Government 

or of any colony, dependency or 


possession of the British Crown, or to be a newspaper 
or journal, or to be a copy of a private Act of Parba- 
ment printed by the Queen's Printer, and of every 
document purporting to be a document directed by 
any law to be kept by any person, if such document 
is kept substantially in the form required by Jaw and 
is produced from proper custody. 


268. Newspapers. In the case of newspapers where it 
has been proved that a certain person is the publisher of a certain 
newspaper, a presumption can be roi&cd under this section that a 
newspaper bearing the mime of that person is the newspaper in 
question and that every' copy of it js issued by that person, 
Jetemia. 3O M 457. 
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Sec. 82. When any document is produced before 
any Court, purporting to be a docu 
Presumption as to nicnt wliich, by the law in force for 

document admissible the time being in England or Ire- 
proof"of^beai'or sig'^ land, would be admissible in proof 
mature of any particular m any Court of 

Justice in England or Ireland, with 
out proof of the seal or stamp or signature authenticat¬ 
ing it, or of the judicial or official character claimed 
by the person by whom it purports to be signed, the 
Court shall presume that such seal, stamp or signature 
IS genuine, and that the person signing it held, at the 
time when he signed it, the judicial or official charac¬ 
ter which he claims, and the document shall be 
admissible for the same purpose for which it would 
be admissible m England or Ireland 

269 . '* This section, which produces the provisions of the 
9th and joth sections of 14 & 15 Vic C 99, a statute raakWff 
certain documents admissible throughout the Queen's Donunions, 
lays down a rule both of presumption and admissibility with regard 
to the documents therein mentioned The Court must presume 
(a) that the seal or stamp or signature is genuine , and (fi) that the 
person signing the document held at the time when he signed it, 
the judicial or official character ivhich he claims The section 
further enacts that the documents shall be admissible in India for 
the same purpose for which it would be admissible in England or 
Ireland,' Woodroffe 545 

14 & T5 V C 99 S 14 lajs down that whenever any book 
or other document is of such a public nature as to be admissible in 
evidence on its mere production from the proper custody, and no 
statute eJtists which renders its contents pro%able by means of 
copy, any copy thereof or extract therefrom shall be admissible 
provided it be proved to be an examined copy or extract by the 
officer to whose custody the original is entrusted For a bst 01 
some of the principal public documents which may be proved 
under this section, see Taylor S 1600 Phip 535 

Sec. 83. The Court shall presume that maps or 
plans purporting to be made by the 
“.d° authonty of Government were so 
by authont> of Go made, and are accurate , but maps 
vemment plans made for the purposes of 

any cause must be proved to be accurate. 
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270 ISot admissible A map prepared bj m officer of 
Government while he is in charge of Kashmeha! of which the 
Government is in possession merelj as a private proprietor 
Janmejat 5 C 2S7 

Sec. 84 The Court shall presume the genuine- 
_ ness of e\ery book purporting to 

cdiectwaT^ * 0 “ be printed or published under the 
and reports of dc authontv of the Government of 
cisions . j , 

an> country, and to contain any 
ai the laws of that country, 

and of every book purporting to contain reports 
of decisions of the Courts of such country 


Sec. 85. The Court shall presume that every 


Fresamptioa as to 
poirm-of attoraej 


document purporting to be a 
power-of attorney, and to have been 
executed before, and authenticated 


by, a Notary Public, or any Court, Judge Magistrate 
British Consul or Vice-Consul, or representative of 
Her Majesty, or of the Government of India, was so 
executed and authenticated 


Sec. 86. The Court may presume that any 
- ^ document purporting to be a certi- 

S fied copy of any judicial record of 
foreign judicial any country not fomung part of 
Her Majesty's dominions is genuine 
and accurate, if the document purports to be certified 
in any manner which is certified by any representative 
of Her Majesty or of the Government of India 
*[in or for] such country, to be the manner commonly 
m use in that country for the certification of copies 
of judicial records 

’[An officer who, with respect to any territory or 
pla‘'c not forming part ofHer Majesty s dominions, 15 a 

* These words in t 86 were substituted for the words ‘ resident 
in by the Indian Evidence Act (*87*) Amendment Act iSgt (3 of 
J8gi) s 8 Genl Acts \ol IV 

• This paragraph was added to 8 86 bps 4 of the Indian Evidence 
Act 1899 (5 of 1^9) m substitution for the paragraph added by s 8 of 
The Indian Evidence Act (1873) Amendment ^ct 1891 (3 of 1891) 5 re 
CenI Acts \ol II 
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Political Agent therefor, as defined m-section 3 , clause 
( 40 I of the General Clauses Act, 1897 ,^ shall for the 
purposes of this section be deemed to be a representa 
tive of the Government of India in and for the country 
comonsing that territory or place] 

Sec. 87. The Court may presume that any book 
to which it may refer for informa 

Presumption as to tion on matters of public or general 

charts interest, and that any published 

map or charts the statements of 
^\hlch are relevant facts, and which is produced for 
its inspection, was untten and published by the 
person, and at the time and place by whom or at ^vhlch 
it purports to have been written or published 

Sec. 88 . The Court may presume that a message. 
Presumption as to forwarded from a telegraph ofSce to 
telegraphic messages the pcfson to whom such messagc 
purports to be addressed, corresponds uith a mes¬ 
sage delivered for transmission at the office from 
which the message purports to be sent, but the Court 
shall not make any presumption as to the person by 
whom snch message was delivered for transmission 
~ (HI .. t that a tele 

sponsible lor 
the truth ol 

• ither sections 

fion 

rant 27 114 91 I C 690 49 B 878 

Sec. 89. The Court shall presume that e^e^y 
document, called for and not pro- 
it^ etc, of duced after notice to produce, 
ents not attested. Stamped and executed m 
the manner required bv law 
90. Where any document, purporting or 
Iffoved to be thirty years old, is 
produced from any custody which 
the Court in the particular case 
considers proper, the Court may 


all not make a 
10 m suc h mess 

>11 27H^7 1 
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presume that the signature and every other part of 
such document, which purports to be in the hand 
vvTiting of any particular person, is in that person's 
handwriting and, in the case of a document executed 
or attested, that it was dulj executed and attested 
by the persons by whom it purports to be executed 
and attested 

Explanation —Documents are said to be in pro¬ 
per custody if they arc in the place m which, and 
under the care of the person with whom, thej would 
naturally be , but no custodj is improper if it is 
proved to have had a legitimate ongin or if the 
circumstances of the particular case are such as to 
render such an ongin probable 

This explanation applies also to section 8i 

IllusUaltons 

(a) A has been in possession of landed property for a long 
tune He pioduces from his custodv deeds relating to the land 
showing his title to it The custody is proper 

(4) A produces deeds telawng to landed property of which 
he is the mortgagee The mortgagor is m possession The 
custody IS proper 

(c) A a connection of B, produces deeds relating to lands m 
B s possession which were deposited with him by B for safe custody. 
The custody is proper 


CHAPTER VI 


Of the Exclusion of Oral by Documentary 
Evidence 


Sec. 91 . When the terms of a contract, or of a 
Evidence of terms grant or of any other disposition ot 
of contracts grants property havc been reduced to tne 
font, of a document, and tn aU 
to form of document jjj which any matter IS required oy 
law to be reduced to the form of a document, no 
evidence shall be given in proof of terms of such con 
tract, grant or other disposition of property, w ol 
such matter except the document itself, or secondary 
evidence of its contents in cases m which secondary 
evidence is admissible under the provisions herein 
before contained 


Exception I —When a public officer is required 
by law to be appointed m writing and when it is 
sno\vn that any particular person has acted as suen 
officer, the writing b\ which he is appointed need not 
be proved 

Exception 2 —Will '(admitted to probate m Bn 
tish India] may be proved by the probate 

Explanation i —^This section applies equally to 
cases in which the contracts, grants or dispositions 0 
property referred to are contained in one docuinen . 
and to cases in which they are contained in mo 
documents than one 

Explanation 2 —Where there are more ongu^^ 
than one, one original only need be proved 

Explanation 3 —^The statement, in any document 
whatever, of a fact other than the facts referred to 1 
this section, shall not preclude the admission of or 
evidence as to the same fact __ 


^Exception 3 \Tnese words in s 91 were substituted 
"under the Indian So cession Act by the Indian Evidence Act « 
xnent Act 1873 (i8of''^73) s 7 GenI Acts lol 11 





S.91 ] 


DYING DECLAR-VTIONS. 


326 


that Code or in tlie Cuil Procedure Code for the rictilication of 
-informallj recorded depositions \MKn the} are lequired b\ Jw 
to be recorded in UTitini, no (\tdence bt gutn of the state¬ 
ments of the witness ^ either thin their rccoreled depo itions or 
secondary e'ldcnrc of tlie contents of depositions wlion secondary 
•evidence is aelmis'ible liut sev lioQUi 34 M 141 N -64 •\nd 
■"here the la's either does not require the state-nunts of witnesses 
to be reduce-d to writinR (S 263 Cr P Code) or morel} requires 
the substance of till evidence of uitnessea {Sees 64 353 (r P 
^ode) in the hrst of tin-se cases onl evidence of siich statijnents 
would be cicarl} admissibh u> iNo upon principle in the second 
case of siieh statiments is has not been recorded such evidence 
“ **- * "rescntstction 

whilst tryuig 
lud received 

illegal gratification and he at once called tin P« shK ir b\ way of 
<3epartmental en(|Uir\ and examined him (not (n oath) ind the 
Peshkar admitted having rmned momv on i pjo erution of 
the Peshkar it "as held that the statement made b} him to the 
Magistrate was not one wl ich 
and could be prov d b\ the «v 
It made Haidar 36 \ 222 

12 A L J 306 Inthetaseof i eleposition of a witness recorded 
hy a Commissioner ap[>ointcd b} the Lucknow Court though the 
commission "as I x<ciited in Bihar the law docs not require that 
the deposition shoull have been read over to the witness Even 
if it should have been read over ind has not been S qi assuming 
that the section covers a deposition would mereh exclude oral 
evidence of its contents l)ut would nut mike the document in 
admissible m evidence nor prevent its being othcrwiee proved. 
Feroza 24 Cr L T 781 74 I C 443 9 0 I J 593 AIR. 
{1923) Oudh iiQ 

274 Search lists Where a search lias been conducted 
under the Criminal Procedure Code the search list is not the only 

evidence admissible as to the matters dealt with therein Sec 91 

does not exclude oral evidence of what took place at the time of 
search Elamathan M 416 (following 5arfl6« 33 M 413 ii 
Cr L J 716 and dissenting from wfWid ATarfir WeirVol sp 5*5) 
If the narrative of an extrinsic fact has been committed to writing 
at may be proved b} parole evidence and this would be so even 
though such writing isTtquired b> law Sola 34 349 P P 

H Cr L J 576 SIC 178 31 AI I J aSr 8 M L T 451 
Bachna 28 Cr I T 17 99 I ^ 49 

275 DsInS declarations A d}ing declaration as such 
*s not a matter rcquirid b} law to be reduced to the for 



324 


rs 91 


THE IIsDI \\ EVIDENCE -\CT 187 - 

fomier section I tran 9 M 224 ^\'he^e it was practicable to 

record the statement of the accused in the language m which he 
spoke but it was recorded m English held tint though it i 
irregular to record the statement m English the statement ms 
neaertheless admissible m eaidcnce undei S 533 Criminal Pro 
cedur the accused as to 

his d m Raghu 23 B 

221 ' nissions to comph 

with 

Where a confession is admissible under the proaisions of the- 
Criminal Procedure Code oral caidence to prove it is madmissiblt- 
undtr this section 17 C 862 Rat Ratan 10 Bom H C R to® 
Shtvya i B 219 S 364 read with S 91 means that a confession 
of an accused person made to a Magistrate holding an enquirj is a 
matter required bj hu to be reduced to the form of a document 
within the meaning of the latter section and no evndence can be 
given of the terms of such a confession except the record if anjr 
made under S 364 S 533 has no application to a case where no 
record whatever has been made of such a statement Gumi, 
35 A 260 

271 (a) Confessions recorded by Presidency 
trates The procedure prescribed m regard to the recordmg ot 
statements and confessions by Sec 164 Cr P Code and (b> 
reference) S 364 does not apply to statements and confessions 
recorded by Presidency Magistrates before the commencement or 
the trial But such a statement or confession though not taxen 
down under S 164 is admissible against the prisoner 1 tsrajn 
- “ now amended 

a Presidencv 

5, C 67 f 

Cr L J 782 86 I O 414 Ramnath 27 Cr L J 466 93 ^ 

6qo S 164 Cr P Code is inapplicable to the police in the towm 

of Calcutta and a confession rccord«l by a Presidcncj Magistrate 
need not conform to the provisions of that section See N 8S (b) 

272 Judgments and orders Sec 511 Cr P Code 

lays down the procedure as to how previous convictions are tobc- 
piov ed To prove prev lous convictions—onlj the admission of an 
accused person will not do—for the matter of that his examination 
in respect of his previous conviction is without legal vvarrant or 
justification Basanlo 26 C 49 and sec 91 requires that there 
should be on the record a copj of a judgment or extract from a 
judgment or W other documentary evidence of the fact of previous 
conviction Ydlut 28 C 689 , 

273 Depositions See cases cited under Sec 60 N 264 
Nfo provision similar to Sec 533 Cr P Code is contained eitl o'" 
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that Code or in the Ci\il ProceJun. fodo for the rectilication of 
-informallj recorded dcpo-.nion'* Wlitn tlicj ire leqiiired hj law 
to be recorded in wTitini, no tiidcnct, mil bt gum of the state 
aaents of the otlar thm their recorded dupositions or 

secondar\ e' idenre of the contents of depositions w hen secondary 
•evidence IS admissible Hut sec 34 M 141 >. 264 And 

■where the law cither does not require the statements of witnesses 
to be reducc*d to writing (S 263 Cr P Code) ormeiclj requires 
the substance of the eiidcncc of witnesses (Sees ’64 353 Cr P 
■Code) in the first of these cases onl ciidencc of such statements 
would be clearlj admissible as il o upon principle in the second 
case of such statements is has not been recorded such evidence 
not being m cithc r case excluded 1>\ the terms of tlie present section 
(WooJroffc 581) Sec \ 2O4 \\here a Magi'trate whilst trying 

a pettj case reccned a complaint that the Peshkar hid received 
illegal gratification and he at once called tin Ptshkar bj way of 
departmental enquiry and examined him (not in oath) and the 
Peshkar admitted liaaing necued inonev on a piusecuticn of 
the Peshkar it was held th tt ilit statement made bj him to the 
^fagistratc was not one ivliich was required b\ 1 iw to bo in avrilmg 
and could be pro\td In the evidmcc of the Magistrate wlio heard 
It made Ha\dar 36 A 222 15 Cr I j 569 2-, 1 C 321 
12 A L J 306 In the case of a deposition of a witness recorded 
"by a Commissioner appointed bj the I iicknow Court thougli the 
commission was r xtcuted in Bcliar the law does not require that 
the deposition should have been read over to the witness Even 
if it should have been read over and has not been S 91 assuming 
that the section covers a deposition would merelv exclude oral 
evidence of its contents but would not make the document in¬ 
admissible in evidence nor prevent its being otherwise proved. 
Feroza 24 Cr L J 7S1 74 I C 44 ? 9 O L J s 93 AIR. 
(1923) Oudh 119 

274 Search lists Where a search has been conducted 
under the Criminal Procedure Code the search list is not the only 
evidence admissible as to the matters, dealt with therein Sec 91 
does not exclude oral ividcnct of whit took place at the time of 
search Llavialhan 33 M 416 (following Sflrfl6K 33 M 413 ii 

L J 716 and dissenting from ^W«l/v<r(f«r WeirVol ap 515) 
If the narrative of an extrinsic fact has been committed to writing 
at may be proved b} p irole evidence and this would be so even 
though such writing is required bj law Solu 34 M 349 ^ B 
II Cr L J 576 S I ( 178 21 AI I J ->81 8 '\I L T 451 

Bachiia 2X Cr I T 17 99 I C 49 

275 Djinfi declarations A djing declaration as su 

»s not a matter required b} law to be reduced to the form of 
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document ’ and therefore Sec 91 of the Evidence Act is not appli* 
cable The witmg is not evidence, but the precise statement 
ought to be proved by the Magistrate who recorded it, or by some 
one who heard it, Goiirtdas, 36 C 659 following Samaruddtn, 
8 C 211, Mathura, 6 C W N 72 

276 . Statements to police. Though the written record is 
inadmissible under S 162, Cr P Codeoral cMdence is not excluded 
as it IS not obligatory upon a police officer to reduce to ^v^tIng anj" 
statement made to him during investigation, Uttamchand, 11 Bom. 
H C R 120 see also M PtUat, 35 M 397, Fantndra, 36 C. 
281, Hammaraddt, 39 B 58 Noor Moiiammed, 42 Ind Cas. 
766, Rustam ii Cr L J 235 6 I C loi There is no rule 
excluding oral evidence being given of a statement made to the 
police during investigation by persons who heard those statements 
made Yonr 18 Cr L J 1922 42 I C 766 ii Bur L T 138. 

277 Exp. 3 . The following mstances of parole evidence of 
extrinsic facts committed to writing (taken from Roscoe) will 
Serve as practical examples of the Jaw contained m this explanation- 
“ Where it is necessary to prove a mamage, the entry in the parish 
register is not the only evidence, but the fact ma> be proved by 
the testimony of persons who were present and who witnessed the 
ceremony, or by general reputation,” R v 3 F &r ii 9 

On an indictment for an unlawful assembly, the inscription and 
devices on banners displayed at a public meeting may be proved by 
parole, and it is not necessary to produce the banners themselves, 
R V Hunt, 3 B & A 566 And the transactions and proceeding 
of such a meeting may be proved, by parole as resolutionsentered 
in*o although it appears that these resolutions were read from "i 
paper Ibtd 568 (Norton 283-286 ) 

Sec. 92 . When the terms of any such contract, 
grant or other disposition of pro- 
Exciusion of evi perty, OF any matter required by 
ment ^ Tcduced to the form of a 

document, have been proved accord¬ 
ing to the last section, no evidence of any oral agree¬ 
ment or statement shdl be admitted, as between the 
parties to any such instrument or their representatives 
m interest, for the purpose of contradicting, varying, 
adding to, or subtracting from, its terms • 

Proviso (I).—-Any fact may be proved which 
would invalidate any document, or which vvoulct 
entitle any pereon to any decree or order relating there- 
sucli as fraud, intimidation, illegality, want ot 
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due execution, want of capacity in any contracting 
party, want or failure of consideration, or mistake 
in fact or law 

Proviso (2) —The existence of any separate oral 
agreement as to any matter on which a document is 
silent, and which is not inconsistent with its terms, 
may be proved In considering whether or not this 
proviso applies, the Court shall have regard to the 
degree of form^ity of the document 

Proviso (3).—The existence of any separate oral 
agreement, constituting a condition precedent to the 
attaching of any obligation under any such contract, 
grant or disposition of property, may be proved 

Proviso (4) —The existence of any distinct subse¬ 
quent oral agreement to rescind or modify any such 
contract, grant or disposition of property, may be 
proved, except in cases in which such contract, ^ant 
or disposition of property is by law required to be in 
wnting, or has been registered according to the law 
in force for the time being as to the registration of 
documents 

Proviso (5),—Any usage or custom by which inci¬ 
dents not expressly mentioned in any contract are 
usually annexed to contracts of that description, may 
be proved 

Provided that the annexing of such incident would 
not be repugnant to, or inconsistent with, the express 
terms of the contract 

Proviso (6) —Any fact may be proved which 
shows in what manner the language of a document is 
related to existing facts 

lllmlraftons. 

(a) A polic; " * ‘ ‘ ’ ' * 

Calaitta to Lon' . ■ 

which IS lost : . , ■ 

from the policy cannot he pro\ed. 
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(i) A igrees absolutely in wnting to pay B Rs i 000 on the 
first March 1873 The fact that at the same time an oral agree 
ment was made that the money should not be paid till the thirtj 
first March cannot be proved 

(c) An estate called the Rampore tea estate is sold bj a 
deed which contains a map of the property sold The fact that 
land not included in the map had always been regarded as part of 
the estate and n as meant to pass by the deed cannot be proved 

(d) A enters into a written contract with B to work certain 
mines the property of B upon certain terms A was induced to do 
so by 1 misrepresentation of B s as to their value This fact maj 
he proved 

(c) A institutes a suit against B for the specific performance of 
a contract and also praj s that the contract may be reformed as to 
one of its provisions as that provision was inserted in it by mistake 
A maj prov e that such a mistake was made as vv ould by law entitle 
him tc have the contract reformed 

(/) A orders goods of B bj a letter in which nothing is said as 
to till time of pajment and accepts the goods on delivery B 
sues A for the price A may show that the goods were supplied 
on credit for a term still unexpired 

(g) A sells B a horse and verbally warrants him sound A 
gives B a paper m these words Bought of A a horse for 
Rs 500 B may prove the verbal warrantj 

(/i) \ hires lodgings of B and gives B a card on which is 
written Rooms Rs 200 a month A may prove a verbal 
igrecment that these ttrms were to include partial board 

A hires lodgings of B for 1 yen and a regularly stamped 
agreement drawn up bj nn Tttcrne> is made between them It is 
silent on the subject of board A may not prove that board was 
included in the term vcrbalJj 

(i) A applies to B fora debt due to A by sending a receipt foi" 
the money B keeps the receipt and does not send the monej 
In a suit for the amount A maj prove this 

(7) A and B make a contract in writing to take effect 
the happening of a certain contingency The writing is left "Mh 
B who sues A upon it A may show the circumstances under 
which it was delivered 

278 When a transaction has been reduced into w riting either 
by requirement of law or agreement of the parties the waiting 
becomes in general the exclusive mtmorial thereof and no cvi 
dence may be given to prove the transaction except the document 
Itself or secondarv evidence of its contents or to contradict vary, 
add to or subtract from the terms of flie document (Phip 544 ) 
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This section is supplementary to S 91 and i», to •■ome extent, 
implied m it If a contract, grant or disposition has been reduced 
into writing no evidence sliall be given of it, except the document 
it«tlf, and this rule would liave been in vam, unless, as is said m 
this section, it was also forbidden to contradict, vary, add to or 
subtract from its terms, (Mirkbj 73 ) The provisions of this sec¬ 
tion come into operation when the written instruments referred 
tom the section have been proved m accordance with the provisions 
ofS 91 Whtreapartj to a written contract institutec a criminal 

preceding against another partv to such contract which involves 
consideration and determination of what the contract between the 
parties was, no evidence of oral agreement or statement is ad¬ 
missible in sudi proceeding for the purpose of contradicting, 
varving, adding to or subtracting from the terms of tlie written 
contract, unless such evidence is admissible under one or more 
provisos to tills «cction, J Retd. 5 L B R 241 {N 279), 

HockChon^ 7 L B R i6 Want or failure or ditlercnce in kind 

of consideration mav be prov ed but evidence to v ary the amount of 
consideration m a registered sale deed is inadmissible A part> 
cannot come to Court with fraud on his lips and ask for relief, 
Annada 27 C W N. 496. 

279 . In a Criminal case. Where a p»rt> to a written 
contract institutes criminal proceeding against anothei party m 
such contract that involveseonsidcration and detennmation of what 
the contract between tlie partus was, no evidence of anv oral 
agreement or statement is admissible for the purpose of contra 
dieting varving or adding to or subtracting irom the terms of 
the written contract unless such oral evidence is admissible under 
one or more of the provisos to this section, J Reed, 11 Ct L J 
738 31 r 952 3 Bur L I 124 In this case the facts weru 

these—M was eharged with misappropriating Rs zo.ooo and 
when he received it, he had signed a promissorj’ note for it The 
District Magistrate held that as there was no written agreement 
to appl^ the money received to a specifir purpose and as there is 
a written promi«sorj’ note, oral evidence of an additional agree¬ 
ment as to conditions is not admissible, and that if such evidence 
could not be taken into consideration there was no sufficient 
evidence to liold that a trust was constituted and no sufficient 
evidence to justify a charge of criminal breach of trust. Tl^ ca^ 
coming up to High Court, thematterwas referred to a Full Bench. 

280 Applicability of this section to criminal trials. 
■Where there is a private prosecutor, he must be regarded as a 
party for purposes of this section, per Fox, C. J. and Twom 
Sec 92 should not be held to apply to cnmmal procec^ngs 
the real prosecutor is the King Emperor who is the^e 

/ 
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State per Hirtnoll J J Reed ii Cr L J 738 8 I C 952 
3 Bur t T 124 

28 1 As between the parties The rule of exclusion laid 
down 111 this section does not apply to the case of a third party who 
IS not a partj to the document S 

not parties to a document may 
contemporaneous agreement varj 
Bageshn 28 A 473 

282 Evidence of intention, etc Oral evidence for the 

purpose of ascertaining the intention of the parties to the deed 
was not admissible and the case must be decid^ on a consideration 
of the contents of the documents themselves with such extrinsic 
evidence of surrounding circumstances as may be required to show 
in what manner the language of the document related to existing 
facts Balktsien 22 A 149? C As bct'\ een the parties to an 
absolute conveyance this section precludes the giving of oral evi 
dence to prove that ’ 

Maung Kyn 44 I A 

ment was m its ter j 

contended that he uas entitled to adduce evidence of the suhsc* 
quent conduct of himself and defendant to show that the jran 
suction was m fact not a sale but a mortgage h*Jd the evidence 
was inadmissible Aehularamnraja 25 M 7 Verbal negotiations 
leading up to an express contract m writing cannot be set up as 
an independent contract and ire not even admissible in evidence 
Dula 28 C W N 70 

283 Proviso 1 The ccused stating that he had two 
boat loads of jiaddy in the adjoining Creek which he could hnng 
to the complainant for sale obtained an advance for which he 
gave 1 promissory note hdd that oral evidence \vas admissible 


13 Cr I r “50 


prcteni 
deed o 

the one which crnstitutcd the false pretence B may gi''® 
dence of the fll^e pretence although he executed the deed rm^ 
taking the consideration III (b) to article 92 of Sir J Stephen s 
Digest of the rnghsh J^n of Tvidence Tins illustration m iu 
mam features rcswablcs the case of /? v Adatnstm (io 43 / 
Moody 286 , I C &K 192 and the Judges held that the cs idencc 
of falic pretence could be given The decision was based on to 
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. grOTnd that nus statement ol the consideration in the deed wa*? 
J part of me prisoner's scheine of fraud Such e\idence would 
] ^ilarly be admissible m India under this proviso, Reed ii 
f ^ J 738 8 I C 952 3 Bur L T 124 The making of 1 
f prOTussory note by way of security for a sum of money advanced 
f J, the maker would not ‘shut out oral evidence about the 
pur^se for which the money had been given Ba Shem 22 
L J 721 64 I C 33 13 Bur L T 239 
/ Proviso 2 The principal rule applies only to 

fiT”* k documents for m such it is reasonable to suppose 

nftfh parties have set down all they intended and omitted 
^ Thw presumption becomes weaker and weaker as the 

^ment is found to be less and less formal And in the case of 
moranda of agreements etc as we arc not bound to presume 
has been reduced to writing parole testimony to 
F \e admtional term*; etc i* rca<cnabl\ nouch admissible 
(norton 289) 


„ Proviso 3 Oral t\tdenc«. of i contemporaneous 

^ eement to suspend the operation of a written contract of sale 
an agreement for re sale is executed is admissible Dada, 
2 Bom H C R 3JS 

Proviso 4 \fier an agreement has been reduced into 
brM w # ** competent to the parties at any time before any 
waiv^" It by a new contract not in writing either altogether to 
tft -.aa , or annul the former agreement or m any manner 

Of subtract from or vary or qualify the terms of it and 
a new contract which is to be pro>ed partly by the 
en/»r ^Sfocment and partly by the subsequent verbal terms 
S sited upon what wall be thus left of the written aijreement 
V Lord Niisent 5 B & Ad 65 

V Proviso 6 I xtnnsic evidence is rccenablc of cNtry 
which Will enable the Court to rtscertain the nature 
subject matter of the agreement that is to 
persons and the things to which the instrument 
«ters Doe v Hucocks, 5 M & W 367 Norton 289 29T 


Sec. 93 . When the language used in a document 
t-xciusjon 0/ ev/ ambiguous or defec- 

to expiaja or tivc, evidence ma\ not be given 
^cumeot of fact*; which would shoM its 

meaning or supplv it's defects 


//hfs/r<i/iOHS 

in writing to sell 1 horse to H for Rs 1 000 o 


(<i) A ngrers 
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Evidence cannot be given to sho v winch price was to be given 
(A) \ deed contains blanks Evidence cannot be given of facts 
which would show how Ihej were meant to be filled 


Sec. 94 When language used in a document b 
„ , , plain in itself and when it applies 

^eDcc''^a'gara‘>t° ap^il accurately to existing facts cvi 
•cation of document dence mav not be gnen to show 
to existing facts meant to apply to 


such facts 


JU-ustralton 

\ itlla to B by deed mj estate at Rampur containing 100 
bigh-is. A has an estate at Rampur containing lOO bigha* 
Evidence may not be gi\ en of the fact that the estate mtant to oe 
sold was one situated at a different place and of a different sue 
Sec 95 . When language used m a document is 
plain in itself but as unmeaning m 
documenf'unmeaniol reference to existing facts evidence 

la reference to exi ma\ be ClVCn tO shou tint it "^5 
ting facts » 

used m a p“culiai sense 

lUusiritton 


\ sell* to B b5 deed m\ hou«c m Calcutta 
A had no house in Calcutta but it appears that he had a 
nt Howrah of which B had been in possession since the cvcciiiio 
of the deed 

These facts maj be proved to <how that the de<.d related to 
tthe house at Howrah 


Sec 96 . When the facts are such that the 

cv,to lansoage «sed might hate 
appi cation of langu meant to appl> to any one, and 
age which can apply could ’ not havc been meant 
Tersons^”'^ ° dpply to morc than one, of sea era 

persons or things, evidence 
be given of facts winch show which of those jierson'' of 
•things it was intended to appl3 to 


Illustrahons 

(rt) -V a{,rtcs to sell to B for Rs 1000 my white horn 
\ has two white horse* I videncc miv bi given of ficts wnicn 
them was meant 
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(b) A agrees to iccominn> B to Hiidar-xbad FMclcnce maj 
beguen of facts showing whether Hiidarabad m the Dcccan or 
Haidarabad m Sind wi meint 

Sec 97 \Mien the langinqe applies partly 
F«denee as to o( oxistmg farts and 

appbeat on of Ungn partly to another <?ct of existing 
oHai^'^'to'neit^^'of facts but thc wholc of it docs not 
**** apph correctly to either e\idence 

corr y apples glXOU tO shou tO wlllch of 

the two It was meant to apply 

lltuslraliou 

A agrtes to sell to B mj land at \ in the occupation of \ 

A has land at \ b it not in the occu(>aticn of \ and he has land 
in the occupation of y tut it i> not at \ E\ idence mav be gncn 
of facts showing wl ich he meant to sell 

Sec 98 Exidencc ma\ be gi\en to show the 
moaning of illegible or not com 
me^Vg'^of ^egbic intelligible characters of 

characters etc * foFCign obsoletc technical local and 
pros mcial expressions of abbre¬ 
viations and of words used m a peculiar sense 

HUtslralton 

A a sculpt r agrees to sell to B all m> molels A has. 
both models and modelling tools Evidence may be given to show 
which he meant to sell 

Sec 99 Persons wlio arc not parties to a docu- 

whotuay et mcnt OF tlieiiTe presentatives m 
dense of agreement interest maj give evidence of anj 
doSment tending to show a contem 

porantous agreement yarying the 
terms of the document 

Illiisiralt I 

A and B make a contract m writing that B shall sell A certain 
cotton to be pai 1 for on delivery At the same time they make an 

agrccnient that three months credit shall be giv cn to A 
This could not be shown as between A amlB but it might be 
b> C tf It affected his interests 

/ 
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Sec. 100. Nothing in this Chapter contained 
s vm oi ovi ^ taken to affect any of the 

sjoM "S'^indlan^suc^ provisions of the Indian Succession 

•cession Act relating ^^t (X Of l86^)" ES tO tlie COnS 

tniclionofmlls 


• Gcni. Acts. Voj I Now Act XXXIX oi 1913 



PART III. 

PRODUCTION AND EFFECT OP EVIDENCE. 
CHAPTER VII. 

Of the Burden of Proof 

Sec. 101. Whoever desires any Court to give 
judgment as to any legal right or 
Borden of proQj liability dependant on the existence 
of facts which he asserts must 
prove that those facts exist 

When a person is bound to prove the e xistence of 
•any fact, it is said that the burden of proof lies on 
that person 

Illustrattons 

(a) A desires a Cojrt to give judgment that B shall be 
punished for a crime which A says B has committed 

A must prove that B has committed the crime 

(J) A desires a Court to give judgment that he is entitled to 
certam land in the possession of ft, by reason of facts which he 
asserts, and which B denies, to be true 

A must prove the existence of those facts. 

Sec. 102. The burden of proof in a suit or pro- 
oa whom burden ccedmg Iics on that person who 
of proof lies would fail if no evidence at all 

were given on either side. 

IlluslraltoHS 

(а) A sues B for land of which B is m jxissession, and which, 
as A asserts, was left to A by the will of C, B's father . 

Ifno evidence were given on either side, B would be entitled 
to retain his possession. 

Therefore the burden ot proof is on A 

(б) A sues B for mone>' doe on a bond y 
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The execution of the bond is admitted but B •’ that it wa> 
obt lined b\ fraud which A denies 

If no evidence were given on either side A would succeed 
as the bond is not disputed and the fiaud is not j lO^el 


Tlitrefore the burden of proof is on B 
Sec 103 The burden of proof as to an\ parti- 


culat fact lies on that person who 
wishes the Court to beliexe in 
existence, unless it is proaided by 
an\ law that the proof of that fact shall he on an) 
particular person 


Burden of j roof 
to particular lad 


Illtisfralton 


(a) A prosecutes B for theft and wishes the Court to believe 
that B admitted the theft to C A must prov e the aclmi5«ion 
B wishes the Court to believe that at tlic time m question ho 
was elsewhere He must prove it 


Sec 104 

Burden of provioe 
fact to be proved 
to m&ke evidence 
admissible 


The burden of prov mg an> fact 
necessary to be proved in order to 
enable any person to give evidence 
of any other fact is on tlie person 
who wishes to giv e such cv idence 


Tllnslraltoiis 

• (rt) A Wishes to prove a dving declaration b} B 
prove B s death 

{b) A washes to prove,by secondary evidence the tontents of 
a lost document 


A must prove that the documei t has bem lost 

288 . Burden of proof A i»erson who is accused of a crime 

15 not bound to make anj statement or to offer anj explanation oi 
circumstances which throw anj suspicion on him He sfanos 
before the Court as an innocent nian till he is proved tc heguntj 
It is the busmess of the Crovvai to prove him to be guilty, and ne 
need not do anjtl mg but to ‘tand bj and see v^hat case has b«n 
made out against him If there is a piece of evidence against tne 
prisoner which might be cleared up one wav or the other bj a 
word from him he is not bound to saj that word He is cntitJfo 
to rely on the dehnee that the evidence, as it stands is mconclusiv e. 
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and that the Cro^\'^ is bound to make it conclusive without any 
help from him (Majme Criminal Liw p 4) There is so strong 
presumption against the commission of an> crime that it must 
be proved bcjond reasonabU doubt and wher«, two persons, 
husband and wife were indicted for murder and there was no 
other evidence except tin statement of the accused persons 
' '• nd protesting his or her innocence, 

t Jiirj If jou think that one is 
participation inHhe murder but 
cannot possiblv decide which is die guilt> partj you may be 
reduced to the alternative of returning a verdict of Not guilty 
agauist both R V r Mnitmug and another Kinny Cr Cases 
445 \\here there i*; no evidence as to which of the two accused 
fired the fatal shot and when there is no finding that they had a 
common intention and acted in concert and that the gun was 
fired in furtherance of thtir common intention the legal inference 
from these findmgs must be neither of them was guilty of the 
oitence of murder, \ibaran ii C \\ N 1085 6 Cr L J 304 
The burden of proving the guilt of the accused lies entirely on the 
prosecution and the law does not cast on the accused any burden 
of proving his innocence The proof of the case against the 
accused does not depend for its support upon the absence or want 
of any explanation on the part of the accused but upon the positive 
affirmative evidence of fiis guilt as given by the Crown Amnta, 
42 C 9^7 In order to justify the inference of guilt the inculpa¬ 
tory facts must be incompatible with the innocence of the accused 
upon any other reasonable hypothesis than that of his guilt the 
proof of guilt thus dispellmg all reasonable doubts Shevantt, 
29 Cr L J 561 AIR 1928 Nag S 57 But it is not 
correct to say that the evidence most be entirely inconsistent 
With his mnocence Sanitrani 32 Cr L J 10 AIR 1930 
Cal 370 

In a criminal case the onus is on the prosecution to prove 
beyond reasonable doubt the guilt of the accused That onus 
never changes Where recent possession of the stolen property 
by the prisoner is established and he offers an explanation which 
the jury thinks miy be reasonably true though they are not 
convinced that it is true the prisoner is entitled to an acquittal 
because he Crown in such a case has not discharged the onus of 
proof that rested upon It Hathem 24 C W N 619 If the case 
for the pro ccution is false on the whole the accused is entitled 
to an acquittal whether bis defence be true or false Gouri 25 
C \\ N 838 An accused person IS under no obligation whatever 
to produce anv evidence and until a strong case has been made 
out against him no inference can be drawn from non productio 
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of such e\ idence In a cnmmal case the burden of proof is cn the 
prosecution under Sec lOi of the Indian Evidence Act, and a 
conviction must be based on evidence which excludes the theory 
of innocence not on circumstances of suspicion or on mere pro 
^abilities Nalhn Rat Un Cr Cases 780 WTiere in a case under 
Sec 225 B and 353 I P C it appeared that the warrant which 
was resisted was made out in the name of Debi Singh, son 01 
Gunraj Smgh but in the trial it appeared upon the examination 
of the accused that his fathers name was different, it was held 
that it was for the proaccution to show that the accused was the 
person against whom the warrant had issued, or, in other words 
that he was the son of Gunraj Singh and not of Rungo Lai Smgh 
as he alleged it was not for the accused to shew that he was not 
the person against whom the warrant was issued The onus 
was on the prosecution to prove the affirmative not on the accused 
^ . » . proceed 

ninons to 
he peace 

“Behan 4 B L R F B 46, Abdul Kadtr, 9 A 452 
the accused were charged under S 471, I P C wth hating 
fraudulently and dishonestly used a forged document as genuine in 
a certain suit, knowing or having reason to believe it to be a forged 
document and it was proved that the registration endorsement 
in the document was a forgery the High Court held that tne 
Sessions Judge tvas wrong m throwing the onus of prowng tne 
genuineness of the document upon the accused, Khorsel, 8 C L k 
542 Sadti, 4 C \V N 576 An accused person is not bound 
to account for his movements at or about the time an offence is 
committed unless there is legal evidence sufficient prtma facie t® 
convict him of the offence, Bepin 10 C 970 Where appcuani 
being entrusted with property was subsequently unable to 
return the trust property and alleged that the same had 
stolen and the lower Court dealt with the case and convicted him 
on the basis that the onus was upon him to show that a 
actually occurred ’ and * flic onus was ujion him to show 
his allegation of theft was bonajide ** held, the onus of proviso 
everything essential to the establishment of the charge he» ® 
the prosecution In a case of breach of trust it is necesours t 
the prosecution to proae a dishonest appropriation of the trus 
propertj The fact that the property is not returned m 
of the trust, coupled with a false account gnen by the accuse a 
to his mabiiitj to return it, is pnma facie cwdcncc of 
pnation It must be pro\ cd or circumstances must be establi* ct 
by the prosecution in such a case from which it mav be 
that the accoint given is f-ilsc Chumlal MuUtck \ rns'y 
(Appeal No 1481 of 1903 Cal High Court) 
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289 Negative a\erment 9 The rule of la%\ is that Vrhere 
anv act is required to be done on the one part so that ^ 

neglecting it icould be guilty of a the 

uch a case of proving 
Ellenborough C J »n 
ble in all cases except 
rference The burden 
IS alwajs on the prosecutor of prosing every ‘nsrefient of the 
oSence even though negatne averments be mvove 
(Tajlor S 371) 

290 Intcntfon WTiere intent is expressly stated as a part 
of the definition of the offence charged the onus of Ptov "g f? 
intention is on the prosecution But it is not ^ au 

intention should be proved by direct evidence that is hy 
evidence of witnesses proving that the accused adniitte 
that such was his intern,on It .s enough if it is hhe any 

other fact (and the existence of intention IS a fact) hy 

of conduct and surrounding cir^Tiistances And if 
several intentions specified m the definition of the “ not 

necessary to prove specially which of the ®®''®'’^\P!'aL,ntention 
the accused had 11 will be enough if it is she^ m 

must have been one or other of those specified in th^section in 
qt 


5 r a. -- I the absence of a hnding that 

the false entry might appear 
of "i like nature as contem 
paieuuv ■,.c 102 i I c ^Jonam, ,d ii C W N 9” Intention 
may be^deduced from the way m which an act is J®"® 
where the attack on the deceased who was a stronglj built man of 
35 vears of age appeared to have been of a violent a 
mined charaefer inllictrag sixteen nounds ou his body and causing 
severe ruptures of fiis spleen held that such acts apparently 
regardless of consequences and with such results w 
mtcrcnce that the acts rvere done by those P“=»"! ™‘>’‘1 
tentton either ofeanstng the death of the person attached or mch 
tn,nt.es a, the offenders nell knetv to be hkely to ^ 

EUm, 37 f 315 .re also Son. Nmn- 35 A 506 Ham,man 33 A 
^60 ha»ha\ \ 30 But s^SardarKhan 41 B 2 The 
folloning remarls of Lord hlansficld in W oodtatl ® 
cOfit) are e.r, important - When an act in 'I" ' 
done tilth a particular intent 

m 1st be prot ed and fo lod bid "here the act is in ilscll nnU 
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that IS prxma facie and uttexplatned the proof of justification or 
excuse lies on the defendant and ui failure thereof the law implies a 
criminal intent Cnmmil intention or knowledge cannot he 
presumed against e\erj person who acts contrary to law and 
where facts are as consistent with a man s innocence as with hi5 
guilt innocence IS to be presumed Nobo 8 W R Cr 87 Madhai 
21 V R Cr 13 Karuna 22 C 164 Tlieorettc responsihiht) 
must te distinguished from criminal hibihtj Surjya 24 C ^ 
119 \s to proof of intention see notes under Sec 14 See 

also \ 297 

291 The onus never chanjjes The burden never changes 
Where an accused person is charged with receiving property re 
centlv stolen the Jury may be told that they may not that tlwy 
must find the accused guilty in the absence of any reasonable 
explanation But if the explanation given may be true d 
for the Jury to saj having regard to the whole of the evidence 
whether the accused is guilty or not If the Jury consider that the 
explanation may reasonablv be true although they are not con 
vinced of its truth thev should acquit the accused because the 
Crown has not discharged the burden which rests on it of satisf>>ng 
the Jury beyond reasonable doubt that the accused is guilty 
That burden always rests on the prosecution and never changM 
Sehama 24 Cox 59X (ated mth appro\a]inffa/hem 24 C W N 
619) The principle laid down m this case has been explained 
ana to a certain extent qualified by Darling J in Gnnberg 3 ® 
T L R 428 where he says It (the rule m /? v Schama) really 
was that in the first place it was for the prosecution to prove their 
case agamst the prisoner If such a case was proved which m the 
absence of some explanation by the accused would be conclusive 
against him it was only reasonable that he should provide 
jury with some ground for acquitting him That has been called 
giving a reasonable explanation of how the prisoner came 
to be in possession of the stolen property If the prisoner gave 
an explanation it was still for the prosecution to satisfy the jury 
that he was guilty and in that sense the burden of proof was ou 
the prosecution It never so shifted to the prisoner that tbe 
prosecution had a right to saj if the prisoner docs not prove 
himself to be innocent he ought to be convicted To the '^ty 
last it was for the prosecution to prove that the pnsoner 
guillj In cnminal trials the onus of proof never shifts to the 
accused and always rests upon the prosecution In case of goods 
which hav c been recently stolen the law exempts the Crowm from 
proving the guilt of the accus ~ 

as to how he came by the g< 

which in the opinion of the * 
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thej do not necessanlj believe it then the Crown cannot rel} upon 
the presumption and must prove the guilt of the accused as in 
an> other criminal case Bhutnath 35 C W N 291 

292 Explanation by accused The evidence given by 
the Crown ma\ throw on the prisoner the necossity of an explana 
tion On the part of the prisoner the learned Counsel who appears 
for him states and I think they are justified in so stating that 
he was not bound to show what was the object or purpose or in 
tent of the acts that were undoubtedly done by the prisoner at 
the bar His Counsel sa>s the offence charged against him 
must be prO\ed bj those who made the charge that he stands 
onlj to hear the evidence that is given against him and therefore 
he IS not bound to show at all m any wa> whatever what his 
real object or des gn was Undoubtedly the proof of the case 
against the prisoner must depend for its support not upon the 
absence or want of anj explanation on the part of the prisoner 
himself but upon the po>itive affirmative evidence of his guilt 
that IS given by the Crown It is not however an unreasonable 
thing and it dail> occurs m investigations civil and cnminal 
that if there is a certain appearance made out against a party 
if he IS involved by the evidence m a state of considerable sus 
picion he is called upon for his own sake and his own safety 
to state and bring forward the circumstances whatever thej may 
be which might reconcih such suspicious circumstances with 
perfect innocence />rrTindal C J in.Rfg v Frost 4 St Tr N S 
85 cited with approval m Atnrtia 42 C 957 see also Bakshan 
27 Cr L J 1265 98 I C H3 fsar 7S L R 109 24 I C 

58-j ^^here apjearances are against the accused m a case and 
the prosecution has established prttna facie the existence of in 
cnminating circumstances it is the duty of the defence to rebut 
the presumptions arising from them by some tangible evidence 
other than by mere cntJcism and suggestions or untested and 
uncorroborated statements from the dock The idea that the 
defence is not bound to adduce evidence is dangerous per 
Suhrawardy J in Hart 29 Cr L J at p 60 When evidence 


relj upon discrepancies here and there or upon the absence of 
adequate motive or on indications that there may be exaggera 
tions in the prosecution story Ghanshyam 29 Cr L J 239 6 

Pat 627 The proof of 111 

for its support not upo 
on his part but upon 
that is given b> the Cre 
26Cr L J 225 84 I C 


X 
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where facts are put forward on behalf of the prosecution which 
unless explained justify an inference of guilt being drawn against 
the accused then it is both lawful and proper for the Court to 
consider the explanation of those facts %vhich the accused 
forward in his defence Abdul Aaz 17 Cr L J 32 23 1 C 

151 


So where an accused person was proved to have been m 
complainant s house at 2 A &f and no explanation of his presence 
there was offered by him it was held that his presence there at 
that hour raised a presumption of guilty intent against him Mina 

37A 395 An accused person isalHa>sentitled to hold his tongue 

but where the only alternative theory to his guilt is a remote 
possibility which if correct he is in a position to explain the 
absence of any explanation must be considered in detennining 
whether the possibility should be disregarded or taken into accotmt 
Smith 19 Cr L J 190 Where an accused person charged with a 
compoundable offence alleges that the case has been compounue 
so as to take away the jurisdiction of the criminal Courts to ti> iw 
the onus is on him to show that there was a composition valid m 
law Murray 21 C 103 

Where a former valid subsisting mamage has been 
the onus is entirely on the defence to show that the earlier subsist 
mg mamage has been validly dissolved In re Mtlard 10 M 21® 

Sec 7 of Act \XV of 1867 throws the onus on the accused 
see Phanindra 35 C 945 Ramasamt 9 M 387 

293 Prosecution witnesses—English law In criminal 
cases although the prosecution is not in strictness bound to call 
every witness named on the back of the indictment it is u^ual to 
do so m order to afford the prisoner s Counsel an opportunity to 
cross examine them and if the prosecution will not call them uie 
Judge in his discretion may (R v Simmonds i C & P 84) 
on charges of homicide witnesses even though not so 
but who were present at the transaction are sometimes 
by the Judge for the furtherance of justice R v Holden 8C ar 
606 (Phip 470 ) 


The only legitimate object of a prosecution is to secure n® 
a conviction but that justice be done The prosecutor is no 
therefore to choose how much evidence he is to bring before l 
Court He is bound to produce all the evidence in his P®'' 
directly beanng upon the charge The only thing tl at c-in reue 
the prosecutor from calling such witnesses is the 

that if called they would not speak the truth 

are not called without suffiaent reason being showm (ano 
mere fact of their being summoned by the defence is not su 



S 105 ] BURDEN OP PROVING EXCEPTION 


343 


reason) the Court ina\ properK drm an interence ad\erse to the 
prosecution There is no corresponding inference against the 
accused, Jn re Dhunnoo 8 C 721 10 C L R 151 Ram- 

ranjan 42 C 422 \\ ithliolding of important witnesses gives rise 

to the irresistible inference that if thc> w ere examined they would 
not ha\e corroborated the prosecution stor> Niharan 11 C \V N 
10S5 It is the dulj of the public prosecutor in a capital case 
to place before the trial Court the testimony of all a\ iilable eye 
witnesses, though brought to the Court by defence and though 
thej give different accounts It is not his duty to call thoso 
witnesses onl} who speak m hjs favour 42 C 422, 

Amnia 42 C 957 It is the clear dutj of the prosecution to pro¬ 
duce all persons uho lay claim to a firsthand knowledge of the 
incidents under trial and if the prosecution does not choose to 
place them in the witness box it must at least tender them for 
cross examination The Crown is not as much concerned to 
prove a particular theory as to acquaint the Court with all the 
relevant evudence and it is for the Court to determine how much 
of that evidence is to be credited and what inference it 
warrants Jtmo ii Cr L J 410 See N 302 

Sec, 105. When a person is accused of any 
B«r4e.oiprov,n* the burden of proving the 

that case of accused cxistencc of circumstances bnng* 
tmf 'ng the case within any of the 

General Exceptions in the Indian 
Penal Code or within any special exception or 
proviso contained in any other part of the same Code, 
or in any law defining the offence is upon him and 
the Court shall presume the absence of such circum¬ 
stances 


Illusirattons 

(<i) A accused of murder alleges that by reason of un- 
soundness of mind be did not know the nature of the act 

The burden of proof is on A 

{^>) A accused of murder alleges that by grave and sudden 
provocation he was deprived of the power of self control 

The burden of proof is on A 

(c) Section 325 of the Indian Penal Code provides that 
whoever except in the case provided for by section 335 volun--^ 
tanly Causes grievous hurt, shall be subject to certain punish¬ 
ments 
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A IS charged ^\ith voluntanly causing grievous hurt under 
section 3'’5 

The Durden of proving the circumstances bringing the case 
under section 335 lies on A 

294 This section qualifies the general rule in all cnminal 

cases VIZ that the onus of proving everything essential to es 
tablish the charge against the accused person lies on the prosecu 
tioii The burden of proving the existence of circumstances 
bringing his case within any of the general exceptions in the 
Indian Penal Code or any special exception or proviso contained 
in any other part of the same code or in any law defining the 
offence lies upon the accused Iraha Rat un C C 818 The 
circumstances which would bring the case of an accused person 
within any of the general exceptions in the Indian Penal Code 
can and may be proved from the evidence given for the prosecu 
tion or to be found elsewhere in the record but there must be 
evidence upon which such circumstances can be found to exist 
(M aryam 28 Cr L J 39 99 I C 71) and where tho> are not 
shewn to exist the Court which 1 under S 105 bound to presume 
the absence of such circumstances is not competent to assume 
more particularly when the pleas taken arc inconsistent with 
such assumption that such circumstances might ha\e existed or 
that doubt may arise m consequence of such assumption and the 
accused must be given the benefit of such doubt S 105 m using 
the words shall presume the absence of such circumstances 
requires the Court to regard such absence as proved unless and 
until It IS disproved vide Sec 4 ante Uaztd 32 A 451 7 

A L J 438 See »« re Shtbo Pershad 4 C 124 The following 
are some of the cases —Right of private defence Asztrttddtn 
8 C \\ N 714 Good Faith Ctnju 15 B 286 Balkrtshna 17 
B 573 Dhum Singh 6 A 220 Sukaroo 14 C 566, Shtbo 
Pershad 4 C 124 Ramasamt g M 387 accident Datjendra 
19 C W N 1043 insanity Budtptlt 29 Cr L J 63 

295 Duty of accused When the burden of nn issue is 

upon the accused he is not in general called on to prove it bejond 

a reasonable doubt or m default to incur a verdict of guilty it is 
sufficient if he succeed in proving a prtnia facie case for tlicn 
the burden of such isvue is shift^ to the prosccutioTi which hiS 
stiJ] to discharge its ongmaJ ind ntjor onus that never shifts 
te that of estaVhsIiing on the whole case guilt bevond a rw 
sonvble doubt (I? v Cmntdish L R 8 C I 178) Phip 6th 
Ed 34 See also Halhent 24 C \\ N 619 \ 288 

295 (a) Need not lead evidence or plead The prov^ 
sions of this section do not me<in that the accused must lead 
evidence If it is apparent from thecvidencc on the rcconl whether 
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p odiiced b\ the prosecution or b\ the defence that a general 
exception would apph the presumption of this section is remo\ed 
Ml inandt 43 A 24 Cr L J 225 74 I C 6S9 IJunam 
28 Cr L J 39 \ I R in-’6 Lab ‘;-)4 WheelhelowL Court 

convictea the acrjiseJ undu S -yoo I 1 ’ Code for havin, slandered 
the ccmphinant bj a s‘ate*nent to the effect that the lomphinart 
had suffcrid the penalt\ of being oitcasted b\ reasons ef his social 
reUtionship with a nan who was an outcast spocnllv on the 
grourd tl at he did not plead justiPcation and thereto c rtlthoiigh 
’he statement about the complanarit basing be outtasted might 
base be n tru** he had none the less been convicted Walsh J 
obser\ ed I dissent lolallj from the proposition that n a criminal 
cas“ an accused per on is to be judged by how he nleads or fads 
to plead in the procteling Much injustice mav be done by 
apphing to criminal j roceedings the precise and pedantic require 
men s of ci\il procedure The e is no such language as 

pleadings ir a Cnminal Court In a criminal case for defamation 
it IS f ir the prosecution to pr \e that the state nent \ as fal e and 
/ irther that ii u wa tnie it was not for the public good irrespec 
ti\e of whctlier ’he accus J J ai> or 1 a not i ended justification 
on the ground of public good If a man is oitrasted th sWte 
ment to the n embers of the caste thai he was outcasfed is fo the 
jullic good Lined 46 \ O4 A child cann>t b debarred from 
tl e defence all jwed to him b> S 83 I PC 1 rcause of his icr orance 
of Court prr>c dure Where i Sessions Jiidke Qircrtcit ih Jiiij 101 
to tike into con jderation such a defence when it is urged m course 
of argument bv the de(*-ncc pleader because it \\«*s not pleaded 
before held it was .. cast 0/misdirection lit Ra ( •’fifr L J 
312 84 I C 454 28 O C 69 AIR i(>-»5 Oudh iii 

thing wl ich woul J <erif>n h disci e the exi tenre of an ex eption 
must be taken into account in the ac use 1 s favo ir even if he has 
not pleaded it himself \t the same time there no j istification 
for a Co irt merel) assuming the remote possibilitv of an excention 
wheri It has not been pleaded by the accused and when it is not 
suj i-ortccl by the e\ idence or the record Moltram 24 Cr L J 

924 75 I C 15 

296 Double or altermiive defence Under ihe p o\i 
sions of Sec 105 of the FaidenccAct an answer setting up the 
light o{ pnvate d“fcnce roust be supported by e\iden''e giving a 
full rtfld true account of the transaction from which the charge 
against an accused person arises No accused person can at the 
sarretimcdenycommittinganactandjustih it Thelaw doesnot 
admit of justification by putting forward hypothetical cases it 
must be by pioof of actual facts Jamsheer i C L R 62 WTiere 
the accuse I persons were consicted under Secs 148 and 3-»5 I P 
and the Sessions Judge on appeal held that the complainants’’ 
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themselves been the aegressors, and that the accused hid raerel/ 
exercised the light of private defence, but inasmuch as they had 
not set up the plea of private defence, he considered it was not 
competent to him to set aside the conviction, held, that on the 
finding of the Sessions Judge, the accused were entitled to an 
acquittal Kaltcharan, ii C L R 232 %Vhere an accuse 
person has raised pleas inconsistent with a defence which would 
brmg the case wnthm one of the general exceptions in the Indian 
Penal Code he cannot, in appeal, set up ft case based upon the 
evidence taken at this trial that his act came within such gencr^ 
exception, Wastd, 32 A 451 (Tttnmal 21 A 122 referred to) 
The right of an accused person to defend himself upon a cnniinal 
charge can only be limited by statute law, and in this case the 
provisions to be considered are those of Sec 105 of the Evident 
Act The law does not prevent a man on a charge of homicide 
from setting up an alternative defence such as these—Firstly, 1 
was not present at the occurrence referred to by the prosecutioa 
witnesses, and they are giving false evidence against me Secondly. 
if 1 fail to persuade the court of this fact, I can show from the 
statement of the prosecution witnesses that if I had caused the 
death of an> person m the manner and under the circumstance» 
deposed to by the prosecution witnesses, I should have been acting 
in lawful exercise of a right of private defence, Yiisu/, 40 A 204 

If the accused pleads not guiltx and does not admit the act, 
but the pleader for the defence advances m his argument the pl^ 
of the nght of private defence the duty of the Court is to accept 
the plea if it appears upon the evidence either for the prosecution 
or /or the defence, that what was done b> the accused was sell 
defence Passat, i C W N 545 Sef also Jahtr, 30 C 
912 Bv Setting up an inconsistent defence the case of an accuseo 
person becomes considerably weaker than if he settled his best 
defence and set up that defence only But there is nothing 
illegal m setting up an alternative and inconsistent defence, an 
the accused’s pleader <houId have been allowed to argue w 
alternate e defence before the jury, A’«gr«dra, 27 C W. ^ 
8so 38 C L J 203 25 Cr L J 198 76 I C 430 


An accused justifying a libd cannot both deny as well as 
justify It. C 5 Jp/’a, 19 Cr L J 129 43 I C 417 
the lower Courts refused to look at a plea of justification n 
accused dcnjnng having made those statements, Ae/d, the pe 
of justification was so inextncably connected with the hnoing 
of fact that it w-as a matter of no consequence and that it was 
raised cxphcith, tfw'd, 25 Cr L J 472 77 I C 824 22 A 1 , J- 
79 1924 A I R (A) 694 L R 5(A)54Cr 
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Sec. 106. When any fact is especially within 
Burden of proving knowlcdgc of any person, the 

witbm burden of proving that fact is upon 


lUmtraltons 

(а) WTien a person does an act with some intention other than 
that which the character and circumstances ot the act suggest the 
burden of proving that intention is upon him 

(б) A IS chirged with travelling on a railway without a ticket 
The burden of proving that he had a ticket is on him 

297 WTiere the subject matter of the party s allegation 
(whether affirmative or negati\c)is peculiarly withm the knowledge 
of his opponent it is upon the Ullcr to rebut such allegation 
(Tajlor 376a) This rule is an exception to the general rule but 
Its apphcabilitj and the extent to which it should be earned is a 
watter of considerable difficulty The earlier English cases w hich 
nave recognised this rule have been considered to rest partly 
npon the construction of the \cts Thus in a prosecution under 
the Apothecaries Act 55 Geo 3 C i<)^ (Apoth Co v Bentley 
iC dp 538) as the defendant who was prosecuted for practising 
Without a certificate is supposed to be peculiarly cognisant of the 
fact whether or not he obtained a certificate the law shifted the 
onus on him to prove his certifieatc But in the absence of express 
statutory provision the better opinion now seems to be that m 
general some pnma facte evidence must be given by the com 
plainant in order to cast the burden on his adversary The diffi 
cultj of proving the fact known to an opponent may it has been 
said affect the quantum of evidence demanded in the first instance, 
but does not change the rule of law {Doe v Whitehead 8 A & E 
571) It has been said that an exception exists m those cases 
*'■ ' e opposite 

I as to say 

* 1 in whose 

knowledge the truth lies is bound to prove or disprove the matter 
in dispute this cannot be maintained and the game law cases 
wn be explained on special grounds {Ahraih v N E Ry li 

Q B D 440 457 per Bower L J ) Phip 27 Some statutes 

fs Inaian Opium 4 rt (i of 3878) Indian Exci5>** Act (XII of 

^896) Bengal Fxcive (Act V of 1009) Bombaj Abkan Act 
(V of 1878) Madras Abkan Act (I of 18%) enact that pre 
sump*ion of guilt shall attach lo certain specified acts or conditions 
snd the onus of proving am matter of defence is expressly 
tbe accused see Chedt 8 T W N 349 Hamtd 37 C 
\Vhere the accused was indicted under Sec 373 IPC for 
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two minor girls, held, thit the onus was on the accused to show 
that her intention was something other than what the act sug 
gested, or that the employment of the girls as prostitutes was no1 
intended till after thev had attained the age of 16 years KariiM, 
22 C 164 See also Babnukund, 22 C 291 (specially the argu- 

• 1 ^ ^ » T .-T A I n 

[ o*cloclf 
mg arms, 
»of them 

■ t the spot 

undei the particular circumstances, held, " m the absence of any 
explanation, we think that the existence of an intention to conuw 
dacoity has been proved by the evidence given of the conduct 0 
the accused, and the circumstances under which they were arr^ste 
From such conduct and circumstances we are entitled 
as so probable the existence of an intent to commit dacoity that a 
prudent man would act upon the supposition that such mtenticm 
did exist The burden of proving the contrary would, in accor- 
uanco with the provision'- of Svt io^> of the Indian EMoeme Act. 
jest ufion the jccuseo,' Bhclu, 22 A 124 follo'vincr 
22 r 164 , Bahmikimd 22 C 301 and Papa, 23 M 159 
wiiere ■'n accused was h-und insid*' the complainant's house a 
2 \ M and whi.n acested p'lade no statement as to his reason 
for being th-'re held that the inte't with which he 
matter within hi'> knowledge, the burden of proving th^t n 
intention was an huntst intention lies upon him, Mfda, 37 
A 394 See also Gava 38 \ 517. Chota lal, 40 A 22t A 
•accustd person is always entitled to hold his tongue, 
the only alternative theory to liis guilt is a remote possibility' 
which, if correct he is in a position to explain, the absence of any 
explanation must be considered in determming whether the ’ 
bilitv should be disregarded or taken into account, Snitih, J 
Cr. L J igo . Biikshan, z? Cr L J laG*; 98 I C 113 [[Ig 
case of most genera! exceptions the circumstances 

ethatwhf" 

bimdin of proving that fact is upon him. Wajtd, 32 A 45 ^ , ^ 

It IS not necessary’ for the accused to produce independent ^ 

of his plea He'is entitled to rely’ upon the evidence which n 
betn prcdiircd on behal' if the nn»«erution and to urge tbit s 
evidence establish'•» hi-, plea, IVaryaii*, 28 Cr L / 39 ' ^ 

710 " Regarding the presumption ansing from ^the . 

inabilitv orunwillingncsstcgiseanexplanation ofS sdeathit ^ J 
be observed, as iHJintcd out by the learned Judges in _ 

almdv cited (Dhiinnoo. 8 C I 2 l) ‘ that the accu^d is ^nerciy o> 
the defensive i’ll] cwe> ni« duty except to himself .. .Kc i 
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1'^ |1 ced on brh If cf tlo Crcwn on the proMSions of S lo6 of 
the Indian P\ idenct Act which plares the onu<; proof is repards 
facts snec alK within ‘he kno\ Itd^e of a person on that person 
Bat it «f-rin« well c'tablished that where m a mminal case there 
IS a conflirt I (*wcen the presumption of innocence and an\ other 
presumption the pro'umption of innocence prc\ ail= (i? \ T^ytmg), 
Gloucesterchir-' (Inhabitants) 2 B & \ld 3S6 In this 

Court It was laid down m the cisl of '\tbaran Chandra Roy \ 
^ E (ii C \ that the fact that an ar used ptrson 

was found with a pun in his hind immcdiatclt ifter a gun was 
fired and a man was kill d on the ‘^pet from which the gun was 
fired mat be stron^ circum'finiial cndcncc ipamst tlu accused 
hut It IS an error of law t hold that the burden of prosing inno 
cence lies upon thi accused unfh r such circumstances It seems 
therefore to follow that whatever force a presumption arising 
under S 106 may liave in civil or in less egnous cnminal cases in 
a trial for murder it is extremolv weik m comparison with the 
dominant pr<.»umption of innocence Ashruf 43 I C 241 2i 
^ ^ Jia Th'^rc is no presumption that because a man is 

the Assistant Manager of a Press he his knowledge of '•very bit of 
printing Therefore no onus u cast upon such a person to prove 
that he had no knowledge of the seditious matter having been 
pnnted at the Press Chellam 30 Cr L J 707 AIR 1928 
R 276 

Sec. 107. When tlie question is whether a man 
Burden of proving IS alive Of dead, and it IS shown that 
tc,°'h„rs°« ™thin thirty years, 

alive within thirty thc burden of proving that he is 
dead is on the person who affirms it. 


Sec. 108. ‘[Provided that when] the question IS 
Burden of v whether a man is alive or dead, and 
that person l/°ahvc it IS pfoved that he has not been 
b^e\rd^?f fo* of for scvcn years by those 

years who would naturally have heard of 

him if he had been alive, the bur¬ 
den of pro\ing that he is alive is ’[shifted to] the 
person who affirms it 

* These words m s 108 were substituted for the onginal words whe 
and on respectivclv by the Ind an Evidence Act Amendment Act (i 
*072) s 9 Ccnl Acts \ol II / 
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two minor gitU held thit the onus wis on the accused to show 
thit her intention was something other than what the act su" 
gested or that the employment of the girls as prostit ites was not 
intended till after the\ had attained the age of 16 5 ear: Karwi 
22 C 164 See also Balmukiind 22 C 201 (specnIH 

f 1 ^ T» - r T T ‘fi A 1 w 

I 0 clock 
ing arirs 
e cf then 

couP gne an\ I'easonable explanation of his> presence at the spot 
undei the particular circumstance^ held in the absence of a") 
explanation we think that the existence of an intention to 
dacoitj has been proxed bj the evidence gixen cf the 

the accused and the circumstances under which they were arr^s 

From such conduct and circumstances we are entitled 
as so probable the existence of an intent to commit _ 

prudent man would act upon the supjwsition that such mtea 
did exist The burden of proxing the contra*) would »» 

UiPCL with the nr ixiiion^ of S c lefi of the Indian rxiden e 
Jest ujjon the accuseo Bhclu 22 A 124 folio'in'’Aan 
22 r 104 BdltitHhiit J 22 C 301 and Papa 23 M 
where n arcised was f uiid insid'* the complaimnta roj 
2AM and whin ar-ested made n> stitement as to his 
for bung th re held that the irite»'t with which he , hi* 
matter within hi-i knowledgr the burden of proving that 
intention was an hunest intention hes upon him ilww ii 
A 304 See also Oas 1 \ 3I7 Cho'a I at 40 A 221 

■accustd person is alwajs entitled to hold his tongue but '' 
the onl) 'iltemitne theory to his guilt is a remote 
which if correct ho is in a jwsition to explain the absence o ^^ 
explanation must bt considered in determining whether th^ ^ 
bilitx should be disregarded or taken into account ,t,e 

Cr L J igo Bnhsha?t 27 Cr L J l26-> gS I C ti 3 
case of most general exceptions the circumstances 

at whf" 

COT 

burtlen of proxing that fact IS upon him Jf ajsd 32 A 43^ 

It is not necesain for the accused to produce independent c'*! 
of his plea He is entitled to reh upon the cndencc 
betn prcdiircd on bchaF if the nro«ocution and to « rc^c tn' _ 
exidcpce estabhshf'i hi> i lei lla/joip 28 Cr L J 39 
710 Regarding the pre«iimption ansmg frorn the 
malilitx orunwiJlmgncsstrgixcanexplanatinn ofS 
l)c ob^ned as jHiintod out bx the learned Judges in t 
aluidx cited (Dhrtnnoo 8C X2i) tl it the j x^ce 

the jlefcnsix c an 1 cMe> n' dutj except to himself *' 



Ss 107 &. 108 ,] BURDEN OF PROOF 


349 


1' |1 icd on bth If cf tlr Crcwn cn the prcMsions of S io6 of 
the Indian r idLOct \rt which the onu^ of proof is repnrds 
facts «nec all\ within Mic kno' Icd^p of a person on that person 
But It ef-ftns well c«tahli'-h«l that where in i irimiml case there 
IS 1 conflict ht'wcpn the prctumplion of innocence and an\ other 
presumption the presumption of innocence prc% iil« (R \ Fi^HiHg) 
Gloucesten:hir« (Inluhitanls) 2 B & \l<] ^S6 In this 

Court It was hn] down in tin. « is of \tl irit Chandra Ro\ \ 
A f (ii C \\ N k'i-,, till! tlie fjct (liat an ic used pir'.on 
was found witli j pun in Ins hand imm <h tiK after i gun uis 
fired and i man wa kill-d n the sjrt from which the gnn was 
fired ma\ he stron;; circum t intiil i' id« ncc Tg iinst tli ac used 
hut It IS an error of Iiw to h IJ ihif tlu burden of pro\ing inno 
cence lies upon the accused un h r such ctreumst inccs It seems 
therefore to follow that whate\»r force a presumption nnsing 
under S io6 mav ]ia\( in ci\il or in less serious criminil cases in 
a trial for ttiurdrr it is c\trcmel\ weak in comparison with the 
dominant presumption ff innocent \%hruj 43 I C 241 21 
^ ^* 5 ’’ Thtrt IS no presumption tint becnis i man is 
the Assistant Manager of a Press he Ins knowledge of cverj bit of 
printing Therefore no onus is cast upon such a person to prove 
that he had no knowledge of the seditious matter having been 
pnnted at the Press Chellam 30 Cr L J 707 AIR 1028 
•K 276 


Sec. 107. 

Burden of proving 
of >r8on 
toown to have been 


When the question is whether a man 
IS alive or dead, and it is shown that 
he was alive within thirty years, 
the burden of proving that he is 
dead is on the person who affirms it. 


Sec. 108. ‘[Provided that when] the question IS 
TturA „ , whether a man is alive or dead, and 

L'Tvl It IS proved that he has not been 
heard of for seven years by those 
leats who would naturally have heard of 

him if he had been alive, the bur¬ 
den of pro\mg that he is alive is ‘[shifted to]^tbe 


person who affirms it 


These words m s io9 were substituted for the pngmal words when » 


— respectively by the Ind a® Evidence 
‘»7t) s 9 Genl Acts \oI II 


r 
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landlord and tenant 
principal and agent 


Sec. 109. WTien the question is whether persons 
^ , . are partners, landlord and tenant, 

I t? KUtionshlp''m or pnncipal and agent, and it has 
the «8es of partners been showTi that they have heen 
acting as such, the burden of prov 
ing that they do not stand, or 
have ceased to stand, to each other in those relation 
ships respectively, is on the person who affirms it 
Sec. 110 When the question is whether an} 
_ , . . person is owTier of anything oi 

to^n^frahip which he IS shown to be in posses¬ 

sion, the burden of proving that he 
IS not the owner is on the person who affirms that he 
IS not the owner 

Sec. 111. Where there is a question as to the 
T. . . „ A. .V good faith of a transaction between 
la tTans«tions^v,hire parties, one of whom stands to the 
©ne part> ti is r?ia other m a position of Bctive conii- 
dl^ce° deuce, the burden of proving the 

good faith of the transaction is on 
the party who is m a position of active confidence 


Illtislraltons 

(a) The good faith of a sale by a client to an attorney is lO 

questionina suitbrought by Iheclicnt The burden of proMnglhi^ 
good faith of the trans'iction is on the attornev 

(i) The good faith of a sale b\ a son just come of age to a 
father IS in question in a suit brought by the son The burden o 
proMng the good fiith of the transaction is on the father 

Sec. 112. The fact that any person was 
during the continuance of a 
iirth during mamapc between his mother anu 
anj man or nitliin tao hundred 
and cjghtj da}s after its 
solution, tlie mother rem'uning unmarried, <!lnU be 
conclusive proof tint be is the legitimate son of that 
man unless it'^can be shown that the parties to inc 
marrn4,c Ind no access to each other at an\ time 
when lie could hive been begotten 
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Sec. 113. A notification in the Gazette of India 
that any portion of Bntish temtory 
«f Sntorr * cession ccdcd to any Native State, 

Prince or Ruler, shall be conclusive 
proof that a valid cession of such territory took place 
at the date mentioned m such notification 


Sec. 114. The Court may presume the exis¬ 
tence of any fact uhich it thinks 
Courtmaj presume hkelv to liavc happened, regard 

ekistence of certain . ^ 

facts being had to the common course 

of natural e\ents, human conduct 
and public and pnvate business, in their relation 
to the facts of the particular case 
IllnsIraltoHS 


The Court may presume—• 

(o) that a man N'ho js m possession o{ stolen goods soon after 
the theft ts either the thief or has received the goods knowing them 
to be stolen unless he can account for his possession 

{b) that an accomplice t$ unworthy of credit unless he is 
corroborated in material particulars 

(c) that a bill of exchange accepted or endorsed, was accepted 
or endorsed for good consideration 

(d) that a thing or state of things which has been shown to be 
m existence within a period sliortcr than tint within winch such 
things or states of things usually cease to exist is still in existence 

(f) that judicial and oiTicial acts have been regularly per 
formed 

(/) that the common course of business has been followed in 
particular cases 

(g) that evidence which could be and is not produced would 
VI product-d be unfivourable to the person who withholds it , 

(A) that if a man refuses to answer a question which lie is not 
compelled to answer by hw the mswer if given, would be un* 
lavourable to him 

(t) that when a document creating an obligation is in the hands 
® the obligor the obligation has been discharged 

‘he rourt shall al o hav e regard to such facts as the follow 
^®^s‘dering whether such maxims do or do not arpli to the 
particular case before it — 
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as to tUusiralion (a)— A. shop keeper has in his till a marked 
rupee soon after it was stolen and cannot account for its possession 
specifically but is continually receiving rupees m the course of his 
business 

as to xlhistratton (i)—A a person of the highest character is 
tried for causing a man s death by an act of negligence in arranging 
certain niachmcrj B a person of equally go^ character who 
also took part in the arrangement describes precisely uhat was 
done and admits and explains the common carelessness of A 
and himself 

as to tUustration (i)—a crime 1 committed by several persons 
A B and C three of the criminals arc captured on the spot ana 
kept apart from each other Each give* an account of the crime 
implicating D and the accounts corroborate each other in such a 
manner as to render previous concert highly improbable, 

as to xUitstration (c)—A the drawer of a bill of exchange was 
a man of business B the acceptor was a young and ignorant 
person completely under A s influence 

as to xlUfstration (<f)—it is proved that a river ran in a certwn 
course five years ago but it is known that there have been floods 
since that time which might change its course, 

as to illustraUon judicial act the regularity of which is 

in question was performed under exceptional circumstances, 
as to tUtislraiton (f) —the question is, whether a letter was 
received It is shQ%vn to have been posted, but the usual course 
of the post was interrupted by disturbances, 

as to iUuslrahon {g) —a man refused to produce a document 
which would bear on a contract of small importance on which he 
is sued but which might also injure the feelings and reputation 01 
his family 

as to ilfttsiralton (A)—a man refuses to answer a question which 
he IS not compelled by law to answer but the answer to it might 
cause loss to him in matters unconnected with the matter in reb 
tion to which jt is asked . 

as to tlluslratton (»)—a bond is in possession of the obligor but 
the circumstances of the case arc such that he maj hat c stolen » 

NOTES 

29S Scope 

2qSa presumption allowed io he raised by other Acts dots 
necessarily apply to a criminal trial 
2qS6 presumptions with regard to telegrams 
290 111 a 

I Rec'nt possession 
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BURDEN or PROOr 


2 Accused s explanatton 

3 Corroboraliie circumstances 

4 Exclusiie possession 

5 Joint Hindu /«»»(> 

6 Husband and ict/e 

7 Possession of Railuay receipt 

8 Presumption in more serious cases 

g Value of the presumption 

10 Eiidence of stealing 
300 III ex Deposition of Medical utiness 

2 Proof of transmission and identity of incriminating 

exhibits 

3 Presumption of regularity—Identification 

4 Warrant of attachment 

5 Search uarrant under Calcutta Police Act 

301 III f 

30a III g 

298 Scope In sections 104 to 113 special provision is 
made as to the part> on which the burden of proof will be In 
all the above cases as the law directs on whom the burden of proof 
will he no option is given to the Judge as to whether he will pre 
sume the fact or not he is bound m every instance to presume 
again«t the part\ on whom the burden of proof is directed to he 
In many of 
of the subst 
presumptior 

supersedes any reasoning process in the Judges mind, there is a 
large class of presumptions where room is still left for the judge to 
exercise his powers of inference and where the rule of law merely 
assists the reasoning process by which the result m each case is 
arrived at In these cases accordingly the judge can throw the 
burden of proof on which side he chooses by presuming the fact 
or by calling for proof of it in the first instance There are the 
natural presumptions They are not the technical creatures 
of the law They are in fact the inference which the mind would 
draw of its own accord and all that the law does for them is to 
authorise their being so drawn m cases where the Judge thinks 
well to do so Cases of this nature are dealt with m Sec 114 the 
meaning of which IS that wherever the ordinary course of human 
events and the general tendency of human character render, 
probable under the circumstances of the case that a thing is 

“3 / 
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the Court is at libert\ to presume its truth to exempt the party 
asserting it fiom the necessit\ of proof in the first instance and 
to throw upon the partj who denies it the burden of shewing that 
it was not true ^\'htthcr in anj particular case it is safe to do 
so IS a question which the judet must dwide for him«elf according 
to his judgment fCuim nth Fd Lffl—IV} Tlie presumption 
that mav arise under this section is d^^c^etlonaI3 with the Court 
having regard to the circamstances of the case This does not 
mean that the accused must pro\e affirmatively that he came bj 
the goods innocently Ii is sufficient if he can give an explanation 
which may raise doubt m the mind of the Court as to the guilt of 
the accused Bhuhiath 3-» C U \ 291 

298 (a) Presumption allowed to be raised by other 
Acts does not necessarily apply to a criminal trial The 
rule of law ^ontined m the Nigotiable Instruments Act that the 
presumption is that t promissory note has been passed for const 
deration does not necessanlv apply to a criminal tnal in which 
every element which goes to constitute a particular ofi-mce has to 
bi, proved by the prosecution Therefore in a prosecution under 

S 193 I P C nising out of acivil suit upon a promissorv noteiD 

which tl e accu cd denied the receipt of consideration it is for the 
prosecution to prove that consideration did pass and not for the 
accused to jrovc thr comrarv ^hakkauat s'* Cr L J 54 5* 
I C 198 :R \ L I iiji 

298 (b) Presumption with regard to telegrams Tie 
Bombay Police receivwl a telegram purporting to emanate frv>m 
the Chief Commissioner of Pobce Nyasaland informing the Com 

missioner of Police Bombay that certain blank drafts in duplicate 
belonging to the Blantyue Branch of the Standard Bank on their 
London office had been stolen and it was feared that signatures 
viould be forged and negotiations attempted m Bombay 
evidence was adduced from Nyasaland held that in the cir 
cumstanccs of the case it was a reasonable presumption under 
S II4 that the telegrams had emanated as they purported to do 
from the Nyi'^iland Police and that the Nyasaland police^ 


91 I C 690 49 B 87*5 
299. Illustration (a) 

1 Recent possession 0/the fruits oj ertnte The possession ol 
the fonts of crime recently after it has l>ecn committed affords a 
■strong and reasonable ground for the presumption that the peron 
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an uhosc possession thcv arc found was the real offender unless 
lie can account for 'aicli posses ion m some ua) consistent with 
his innocence R \ Bur Utt 4 B & Aid 140 Ina n C 160 
Baj% II L J 94 iS I C 6S4 Husetn 32 I C 160 Bharos 
21 A I J 836 And the force of this presumption is greatly 
strengthened if tlie fnnts of a pluralitj 01 of a senes of thefts be 
found in the prisoner s possession or if the property stolen con 
sists of a number of miscellaneous articles or be of an uncommon 
kind or from its lalue and other circumstances be inconsistent 
orunsuited to tht station of the party (Wills Cir Ev 6*? 73 ) Tluri, 
IS the normal presumption of innocence in favour of every person 
i^hose guilt has to be proved beyond the possibility of a doubt 
And where m i rnmmal case there is a conflict between the pre 
sumption of innocence and any 
of innocence prevails i^ecka 
The possession of stolen propc 

■stolen affords a strong presumption that the person m whose 
possession :t is is either the actual thief or receiver with a guilty 
knowledge and this presumption is of course strengthened if 
the person m whose possession the stolen property is fails to give 
a satisfactory account of the manner m which he acquired such 
possession or gives a fahe account or gives accounts which are 
contradictory or if the property is secreted The question of 
what IS Or is not a recent possession of stolen property is to be 
considered with reference to the nature of the article stolen 
Shetkh li C 160 ShuruJJoodeen 13 \\ R Cr 16 IsJan 
25 C 328 Poromeshur 23 W R Cr 16 Raiijoy S W R Cr 
20 Molee 5 M R Cr 66 Lapse of tune is an important factor 
the impoi anct to be attached to it must vary with the ciicums 
tances of the indu idual case and will depend largely on the fr 
quency with wluch the property was likely to have changed hands 
■and no maKirtium period can be suggested as that beyond which 
no inference of gmlt can be drawn SutUh 19 Cr L J 189 MTiere 
two ends of woollen cloth m an unhmshed state consisting of 
about -’0 yds each were found in the possession of the prisoner 
two months ifter they bad been stolen it was held that the prj 


sfteefs Were found upon the prisoner s bed m fits house ffiree 


"Crimes 355 "W ills 71 But the accused ought not to be 


/ 



356 


THE INDIAN EVIDENCE ACT. 1872 


[S 114- 


upon for his deftnce where a common brass drinking cup is found 
in his possession ii months after the theft hia Sheikh 11 C 
160 where a handkerchief belonging to the complainant was 
found in his possession more than a month after the theft Burktr 
6 A 224 where the property wis found in his possession sixteen 
months after its loss 2 C & P 459, where an axe, a saw and a 
mattock were found in his possession three months after thej 
were missed R v Adams 3 C & P 600 where he is found in, 
possession of 1 horse 6 or 7 months after it IS lost 3C &. K 310 
See also Sunder 29 A 138 3 A I J 808 A \V N (19®°) 
314 4 Cr L J 436 Ram Charan 17 f W N 1129 14 Cr L 
T 571 21 I C 171 Chhotey 26 Cr I J 578 85 I C 722 
Possession of stolen property cannot safely be treated as evidence 
even of tlieft except when the date of the theft is so recent as 
to make it reasonable to persume in the absence of an explanation 
that the person in whose possession tlie property is found must 
have obtained the possession bj stealing If any considerable 
interval of time has elapsed between the date of the theft and the 
date when the property is found m the possession of the person 
accused then no presumption of guilt ought to be founded on that 
possession alone Parmesuar 23 W R 16 Where more than 
SIX months after the dacoity some ornaments (consisting of a 
pair of bangles a frontlet and ear rings) were found in the 
sjon of the accused held that having regard to the nature of tnc 
ornaments which were of common description and were likcij 
to pass from hand to hand thecasc was not covered bj Sec 1*4 
ill (fl) and the accused should not have been called upon to ex¬ 
plain possession Suohar 4 Cr L J 436 3 A I J 
A number of currenc) notes were stolen in April 1922 and the 
accused sold these notes i in August and 3 m September at 
a place several miles away from the scene of theft, held there 
IS no onus on the accused to explain how he got the notes and the 
prosecution cannot succeed by showing the defence to be fi* 
Alta 27 Cr L J 112 gx I C 544 


Ordinarily to sustain a conviction for theft or dishonest r^ 
ceipt of stolen property it is not sufficient that the propertv 
m the pnsoner s jwssession was like that stolen There must V* “ 
finding to theeficct that the property was the property stolen, 

Beia Rat Un C Rom H C 227 But persons employed m 

carrying sugarand other articles from ships and wharves hi'^ 
been convicted of theft upon evidence that they were dctecit 
with property of the same kind upon them recentlv on 
from such places althciigb the identity of the property as 
longing to such and such person cannot ofhenM<e be provco. 
Wills Or Tv 79 47 {d). 
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No fixed time limit cm bi laitl down to cJetenmne whether 
possession of properties is recent or otherwise But c\ery case 
must be judged on its own facts ZTAiWar 27 C-r L J 617 14 

I C 361 No presumption was raised m cases of possession 

after three months Jo^eunllah 22 C W N 597 19 Cr L J 

702 46 I C 15S thirteen months Jatmullabdin 20 Cr L J 
^^9 53 1 C dig 20 M L J 389 iiL W 43 five months 
Hariram 22 Cr L J 595 62 I C bOy J9 montljs NoJ'/i 27 
Cr L J 807 95 I C 471 cattle traced after four months 
Sumar 38 I C 971 13 S L R 167 dhotis and turbans traced 
SIX weeks after the theft Rnajt (iSg"*) B U C 594 See also 
Obba^a (1912) M \\ \ 521 16 1 C 164 Runuduayar 14 

M L J 243 72 I C 538 The question as to what vmounted 

to recent possession sufficient to justifv the presumption of theft 
in anj particular case vanes according as the stolen property 
IS or is not calculated to pass readily from hand to 1 and fhere 
IS a normal presumption of mmcenci in favour of cvcr> accused 
and in a criminal cast where there is a conflict 1 etween the 
prcsumpticn ol innocence and any other presumption the pre 
sumption of innocence prevnils hecha 2g Cr L J 6 oq 

II N L J J04 A I R 1929 Nag 213 Possession to be 
punishable must be with knowledge and assent Amnta 4a C 957 

2 Accused s explanalton If a party give a reasonable 
account of the way m which lit became possessed of the property 

hy stating the name of the person from vvhom he obtained it 
and if such person is known to be a real person and capable of 
ncing easily referred to it is then incumbent on the prosecutor to 
show that such account is false But if the account given be 
unreasonable or improbable on the face of it or if the party has 
given difi^erent accounts of the same transaction then he will 
not be relieved from the pressure of the genenl rule of 
presumptions Wills Ctr Lv dg Where recent possession of 
stolen property by the prisoner is established and he offers 
an explanation which the jur> thinks may be reasonably 
true though they are not convinced that it is true the 
prisoner is entitled to an acquittal because the Crown in such 
a case has not discharged the onus of proof that rested upon 
it Haihetn 24 C W N 6x9 SeeN 291 But if the account be 
Unreasonable or improbable on the face of it or if the party have 
given different accounts of Bie same transaction then the presump 
tion will applj Turttnella 33 I C 819 Abdul (1922) Lah 80 

3 Corroboraltie ctrcutnslances If the party has secreted 
the property —if ht deny that it is in his possession and soch 
denial is discovered to be fake —if he cannot show how he became 
possessed of it —if he gives false incrudible or inconsistent ac 
«mnts of the manner in whicli he acquired it us that he foon 
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it or that It had been sold to him by a stranger or left at hi> 
house —if he has disposed of or attempted to dispose it of at an 
unreasonably low price —if he has absconded or endeavoured to 
escape from justice—if other stolen proper!) or house*breal.ing 
tools or instruments of enme be found in his possession —if he 
were seen near the spot at or about the time when the theft was 
committed —if he lias attempted to obliterate from the articles m 
question marks of identity—these and all like circumstance^ 
are justl) considered as throwing light upon and explaining the 
fact of possession and render it morallj certain that such posse« 
Sion can be re/errible only to a cnmmal orsgin and cannot other 
wise be rationallv accounted for (Wills Cir F\ So—8i) 

4 Exclmiie possession The propertj must be traced 
to the exclusive possession of the accused In order to raise this 
presumption legitimate!) the possession of stolen proper!) should 
be erclmi.je is well as recent the finding of it on the person of the 
accus d for instance or in a locked up house or room or m a 
box of which he kept the key would be fair ground for calling 
on him for his defence but if the article stolen were only found 
in a house or a room m which he lived jointly with otliers equalh 
capable with himself of committing the theft or in an open box 
to which others have acces« no definite pr«.sumption of his 
guilt could 1 c made An exception has been said to exist where 
the accused is the occupier of the house in which the stolen pro 
pert) IS found who it is argued must bo presumed to have &ucii 
control ovtr it is to prevent anything coming in or being taken 
out without his smcticn A« a foundation for ciitl responsi 
V iht) this reasoning may be correct but to conclude the mister 
of a hoHst guiltv of 1 felon) is certainl) treading on the 

\en verge of artificial conviction Best on Evidence P *^9 
cited in Malhan 0 B 731 See also Sharafat i Pat I T 727 
57 I C 913 

Where four coolies were travelling in a nilwav van and 
pn search «:omc properties abstracted frem the next van w«^re 
founil under a heap of clothing belonging to these four cooln 
AfW that none of these coolies could be ccnvictid of theft in < 
absenct of ividcnce connecting one or more of them individuam 
with the possession of the stolen propertv Ah //vsat/i 23 h 
306 Where two pirsons were seen driving along a Jniflalo * 
longing to tin complainant anil at the trial one of the 
was not idintifitd and the pctitione-vias convicted ArW that ic 
was impossible to saj whether the other jierson was in posscssio 
of tht anuiial or whethvr the ptliliontr was in ixissossion 0 
whether thev were both in possession al«o that evt-n if 
drum the mmial on tliat oneoceasion then, was unthmg to sn 
that I e had gmit) knowl xlgewlnn sodoing23 C W 
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CCXI VTien an article is found in a man s house the ordinary 
presumption is that he as owner of the house is aware of its ex¬ 
istence This is subject to the qualification that no other person 
has access to that particular place It follows that if the house 
IS in the occupation of more • ' . 

particular place there is 
dually that thej ha\c put 

i8 C W N S6l Khnstrafu ..j ui i- j -U4 j 1 
66 I C 328 though if It be proved that -in article has been for a 
considerable period of time in a place to which all have frequent 
access it might rcasonabh b« presumed that all were aware of 
Its existence. Ramesh 41 C 350 Po>stssion to be punishable 
must also be possession with laiow ledge and consent though 
It l^ not neccssarj to prove manual possession The mere fact 
that some persons were in a room does not shew that they were 
in possession of all or anv of tin. things contained theran, Amnia, 
42 C ^57, see s.\%o Harsha 42 C 1153 Where the articles were 
found in the ea\es of the kitchen md the side wall of the main 
building and there was some cnmitj it was held that it was not 
improbable that the articles were planted out of revenge and the 
accused knew nothing about them Aga San 16 Cr L J 264 
The hnding of the stolen prejierty m a shed which belongs to tlie 
appellant but is situate above a mile from his house, is an atfi 
biguous circumstance as other persons besides the prisoner had 
access to the place Krishnalha! 10 B 319 «imilarly. where 
stolen property is kept concealed in a jungle adjacent to the house 
of the accused Dtshoo, 9 W R Cr 16, and where the alleged 
stolen property is found in the workshop premises of the accused 
person and where he docs not reside A/»r Yan Alt, 13 W R Cr 
78 no presumption ran be drawn against the accused Where 
the sole evidence against the accused person consisted of the fact 
that he had pointed out the place where some of the stolen pro¬ 
perties were concealed in the field of another person, this was 
not in Itself sufficient evidence to support a conviction, under 
Sec 411 .1 !• Code PatmtiUa 16C \V N 238following Goiitiifa, 
17 A 576 Stolen property found concealed m a dungheap in the 
courtyard of a house which svas owned and occupied by four 
persons, property could not be held to be in the exclusive 
IKissession of any one Quaine, 27 Cr L J 249 92 I. C 452 see 
al'^, Ganeski, 4 I L J 484 74 1 C 271 WTiere an earthen 

I 


umption arising out of possession of stolen ghee, as, untWr 
ircumstances, possession of the ghee could not be unpat 
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them In order to raise the presumption possession must be 
exclusive And to raise the presumption of joint posse««ion. 
it IS incumbent on the Cro^^m fo prove (a) that each one of the 
accused had either physical or constructive possession of the 
stolen property or any part of it or (i) that one or more of the 
accused had possession of the stolen proper ty or any part of it 
either physical or constructive on belialf of themselves and the 
other CO accused and to their knowledge, Malaro, 29 Cr L J 
924 23SLR5 AIR 1929 Smd 9 

5 Joint Hindu Favnily Where articles are found in a 
house in such a place or places as several persons living in that 
house may have access to, there is no presumption as to possession 
and control that those articles are in the possession and control of 
any other person than the house master It is not an insariable 
rule that where articles are found in a house occupied by a Hindu 
famih liMng jointly, that possession is necessarily that of the 
managing member only, but in all such cases, where it is sought to 
establish possession and control ^vlfh some member of the famdy 
other than the managing member there must be good and clear 
evidence of that fact before such a conclusion can be arnved at 
Sangant x6 A I2g, followed m Jogjtban, 13 C W N 861 Sr# 
also Peary, 16 C W N 146 The manager of a joint familj is 
prtma/acte responsible for the illegal possession of stolen propert> 
found in his house unless the presumption js rebutted upon the 
facts and circumstances of the case, husat i p L T 431 jS 
I C 341 The house master of a joint Hindu family, should be 
presumed to ha\e been in possession of stolen propertj, "hen the 
knowledge of its presence in the house is cstablislird against him, 
Budhti Lai, 2<) A 598 The bare finding of stolen property and 
arms in the house of a joint Hindu family is not such eMdence ol 
possession on the part of each of its members as would fonn a 
sufficient basis for a conviction. Ntrmal, 22 A 445 But if actual 
ITOSsession is established the accused can be put on his defence 
to account for such possession and it is not incumbent on Iht 
prosecution to prove that the accused knew that the projxrli^ 
were in his actual possession Han, i Cr I J 960 Where the 
articles found are large properties and placed in a conspicuous 
to which the managing member may have access and over "hich 
he could exercise control and which could net be overlooked by 
Vk«w the prcswtwptvow wgamst ttv« swawagvwp twetwher may 
be made, ter Bettj’, J. Ibid But though the mamging member 
as head of the fanuly is supposed to have control ovtr the houve, 
it IS impossible for him to know of tiny things placed by a 
tncmlicr in a place which is not shewm to have been m the direct 
control of the managing member, Ainrtt, 20 Cr L J 439 57 

I C 263 • 40 I I J 525 
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6 Possession cj Railua^ receipt Where 'iccusscd ga\c a 

Tailwaj receipt for some goods to the Station Master and paid the 
Rai!wa\ freight and took formal deliverj held that he \\as m 
possesion of the goods Shn^dhar 40 C 990 See also Kashi 
-32 C 557 36 C 1016 Kali 41 C 537 

7 Husband and utfe —Where stolen goods are found in 

the house of 1 marntd mm they must be consideied in his 
possession and not in the possession of his ujfe unless there be 
eMdence of something «peciall\ to implicate her such as state 
menfs made or acts done hj lier in which case it must be left to 
the]ur\ to decide in wliose possession they were i Cox C C 238 
WTiere tlie wife was indicted with her husbard for receiving stolen 
propertj and it appeared that she had destrojed the property 
it was held to be a question for the |urj whether she had so dealt 
■with It to aid her husband in turning it to profit or merely to 
ccnceal his guilt or screen Jum from the consequences R v yf 
Clarens 3 Cox C C 425 Wills 72 In the absence of anything 
W connect tin husband with the possession of stolen property 
he cannot be consicted of rtctivjng stolen property found in the 
possession of his wife Khust jo A I J 162 67 I C 338 

Desiha 5N W P 120 

S Presumption in more senous cases —The possession of 
stolen goods rccentlj after the loss of them may oe indicative 
not merelj of the offence of larceny or of receiving with guilty 
knowledge but of anj other more aggravated crime which has 
been connected with tlieft Upon an indictment for arson proof 
that property which wis m tht house at the time it was burnt 
was soon afterwards found in the possession of the prisoner 
held to raise a presumption that he wis present and concerned 
in the offence Rickman z East P C 1035 Wills Cir E\ 77 
■Similarly possession of ornuiicnts belonging to the murdered 
person shortlj after fht murder creates a very grave suspicion of 
complicity in the murder But where the ornaments were pro 
duced two mi nths after the murder and during all this time the 
accused was detained by the police and any one could have placed 
the ornaments wheie they were found the suspicion is not nearly 
so strong ^undar 23 Cr L J 251 Recent and unexplained 
possession of the stolen property which would be presumptive 
evidence against the prisoners on the charge of robberv was 
similarlj evidence against them on charge of murder when there 
was reason for concluding lint murder and robKry were com 
■mitted as parts of the same transaction 5a«ii 13 M 426 See 
in this connection 50M 274 27 Cr L J 394 (where y 

It Was held dist Sami) that when unexplained possession of stolen ' 
Jiropertj was the only circumstance appeanng m evidence against 
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an accused jjerscn charged with murdei and theft the accused 
could not be convicted of murder iinles<: the Court was satisfied 
that the possession of the propertv could not have been trans 
ferred from the deceased to the accused except by the former 
being murdered The possession of stolen goods recently after 
the lo^^s of them maj be indicative not merely of the offence of 
larcenj or of receiving with guilt> knowledge but of anj other 
more iggraiated enme which has been connected ivith theft and 
this particular fact of presumption commonly forms a material 
element of evidence in cases of murder Chuitamani 31 Cr L J 
AIR 1930 Cal 379 Ratnsayup 32 Cr L J 72 Pat 
When a prisoner 13 apprehended eight davs after dacoity wath 
pait of plunder in his possession there is as good ground for 
charging liim wth the dacoity as uith having received or retained 
with guilty knowledge and he ought to be charged m the alter 
native form Motee 6 W R 66 The fact that a Dtipafla stolen 
in a dacoitj was found 40 days after the dacoity in the possession 
of a person not hidden auav but openly n om does not lead to the 
necessar} inference that that person took part in the dacoitj, 
ard It IS very doubtful uliether it would be sufficient evidence to 
convict him under Sec 411 much less 412 I P Code 
23 Cr I J 193 The only cvidenvc against the accused who 
wen chatted with murder of a little girl was that of a girl ageo 
10 vears and the accused were m possession of the jewels 0! the 
murdered child and not able to explain their possession of them 
held the evidence was ^sufficient to sustain a conviction Botcha 

iiCr I r 157 But where the onl} evidence against the accused 

person is that he produced certain propertv which is identified as 
hivinj, been stolen from a person proved to have been mur 
dered and there is no admissible evidence against him to connect 
him more directly with the murder it is unsafe to convict him 
of the offence of murder Ra^httnalh 26 Cr I J 138 ^9 | ^ 

517 fclist Sam 13 426 I A\eir 200 4 Ind Dec h ^ 

jooq im\ Chtareddt l2Cr I J 564 21 M L J 1071 2M ^ 
448) The mere fact thit a person knows where the bndj of a 
murdercti man is buried is not in itvlf sufficient evidence to con 
vict him of murder Ttire f 2i Cr I J 349 55 I C 6S5 

P I R 1020 But where the accused i»ints cut unkn‘w^ 
matters relating to tlu crime such as the bodilj remains an 
certain articles of the deceased it maj be presumed that h® •* 
cinnictef witfi the ennu unfcss he can give <cfne 
explanation as to how J e came bj that knowlevlgc Gurdit 2® 

Cr I J 342 S4 I C 646 5 I 501 I I C 134 See nkso 
Casn 3 \\ R 10 e imiilalla 17 C \\ 1077 21 I C 15” 

Chufiiddx 21 M L T 1071 12 I r f52 nam)x 53 I C 4*51 
\uinamahx 14I ^\ 41S 6qT C 377 i'fa’ifn (1013)^ " ^ 
144 60 I C 377 Ihtl this presumption ought ne'^r to oc- 
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rai-ed wh<>ri thtre i*- n isomhle grounds to roncludc tint the 
■«ntne<5« m3\ bt> mntiken or nhere from mv other ciu'c identit\ 
jsnct<viti hrtonh t*«tihli«.hed 

9 1 alfie nf ihr pTfitonpiton llie po>i<5c‘5‘!ion of '?to!en 
propert\ e%en if arcompimcd b\ i failure to ^ive in account 
as to ho\i such po<;«««ior wns icquiivd or b\ i f-ilse account or 
ba accounts whirli are crntradutora or b\ a roncealmcnt of the 
propertv would raise not a violent or strong presumption but a 
probable presumption merel> Ina ii C i6o Bare possession 
of stolen properta thouqh recent uncoiroborated bv other e\i 
dence is sometimes fallacious and dangerous as a criterion of 
ffmJt UlUs Cif Ev 77 The presumption uill not alone justify 
fiwig a person with more than knoa'ledge that the goods were 
obtained b\ dacoitj /Isimiiifdirt 32 C L J fig Tlie effect to be 
gnen to such a presumption is a question not of law but of fact, 
^mritj 43 C 957 

10 E idenee of stesUng Where a dcciimc it purporting 
to be a collectcratc notice forming part of a record and found 
O' thw Court to be genuine was discovcicd to be in the possession 
of persons charged with retaining stolen propert' it tvas hela 


fO’icCed 0/ recei'inc sfrfen properta knowing it to be stolen it 
must be shewn that the prooerty ha* been stolen, held the dis 
appearance o • ’ 

of an imifati 
taken with a 

in (b) See notes under S 133 

III (c) The mere signing of a pirticula cntr\ does not 
nwessanly raise an irrebuttable presuirption of law as to passing 
of consideration against which no evidence can he adduced 
by the maker of the signature J?af« 29 Cr L J 493 

air 1928 Lah fiao {dist Ram Chand (> I nli 470) 

300 III (e) r Deposihon of medtcal witness Before the 
deposition of a medical watness taken by a committing Magistrate- 
can under S 509 Cr P Code be given in evidence at the tnal 
before the Court of Sessions it must appear from the Magistrate s- 
Accord or he proved by the evidence of witnesses to ha'e been 
taken and attested bj the Alagistrate in the presence of 
accused The Court is neither binind to pre^Bim under ^ 
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ror ought to picbume it cither under Sec 80 or Sec 114 iH {f) 
that the deposition was so taken and attested KachaU 18 
C I2g 

2 Proof of trrtHsniissioM and identity of vicrumnahn^ 

hibits Failure of the prosecution to prove satisfactoiih the 
transmission of parcels containing incriminating exhibits («i 
blood stained clothes) direct to the Chemical Fx-immer and to 
prove that the articles received b> that officer are the identical 
ones referred to m the trial is not a mere technical defect 
Muhammad 26 Cr L J 1420 89 I C 844 (Ref Atal lO ^ 
I0'’6 Ofel 18 C \V N 180 15 Cr L J 147) 

3 Presumption of regularity—tdentificatiofi This presiimp 
tion IS hardly sufficient to satisfy a Court that such precautions 
have been taken as to render an identification truly valuable 
It IS for the Court to decide the question of the sufficiency of the 
precautions taken and the consequent value of the evidence of 
identification and not for the police officer uho held the identifica 
tion parade Kalin 23 Cr L J 449 4 L L J 4486 7 I C 7'’^ 

4 In the case of a warrant for attachment which purported 

to be signed by the Sheristadar of the Court bj order the pre 
sumption undu this illustration applied HansU 27 C ^ 
1042 (dist Mrt ^aruar 6 C \V N 84^) There, is a presumption 
in favour of any order of an official until ilie contrary is proved 
Where a person was prosecuted for disobejing the orders of a 
constable askin«, him to pay a toll held that irrespective of the 
fact whether the toll had been imposed by the District M igistrate 
with or without jurisdiction theconstable was entitled to assume 
that the toll collector was acting rightly m carrying out the orders 
of the District Alagistrate Sham 27 Cr L J 24 91 I C 3° 

\\here an officer takes action under a particular section the pre 
sumption IS that he had full powers to do the same until the 
confrar> is proved b} the accused Abdul Gftafur 30 C b J 
566 AIR J 9'’9 A 168 S e Moslem 34 C 29G 

5 S 114 ill (e) cannot be relied upon where a search 
warrant has not been proved to have been issued after due com 
phance with S 46 Calcutta Police Act and evidence ought to he 
required in every case of this description that the C'sential p^® 
hminanes precedent to the issue of such a v^arrant have been 
complied with If alveker 27 Cr I J g^o q 6 f C 264 

301 III (f ) The mere fact that the title page of a pampld®* 
bears a certain name does net justify the conclusion in the 
of any other evidence that the person bearing that name is t 
author and publisher of that pamphlet Ranpt 26 Cr L J 1124 
■86 I C 356 
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302 lU (6) The pro'iccutor IS bound to call all the evidence 
m his power directh bearing upon the charge It is prtma faext 
his dutj accordingh to call those witnesses who from their 
connection with the transaction m question must be able to give 
important information If <uch witnesses are not called without 
sufficient reason bem;, shewn {and the mere fact of their being 
summoned for defence seems to us l»> no means necessarily a 
sufficient reason) the Court ma\ draw an inference ad\erse to the 
pro ecution Dhunno lo f L R ijl 8 C 121 Ram lo C 
1070 see also Rim Ranjan 42 C 4'»2 ig C N 28 16 Cr 
I J 170 42 C 957 36 C 281 Dasarath 

34 ^ 325 II C \\ N 1083 In a capital case it IS the 

duty of the Crown to place before the Court all materials irres 
pecfjie cf the question as to whether they help the accused 01 
go against him and it has been rightly observed that the rule is 
not merely a technical one but founded on common sense and 
humanity Kttnja 30 Cr L J 675 8 Pal 289 (fol Ramrai)an 

4 ’ C 422)\^here in a Sessions trial seven out of ten witnesses 
examined in thecommilting Magistrate sCourt were not examined 
and It was not suggested that the witnesses withheld were dis 
carded by the Public Prosecutor on the ground that if examined 
they would not tell the truth the accused was entitled to have 
them put in the box for cross examination Nagendra 27 C W N 
820 38 C L J 303 25 C L J 190 But It IS not the duty 

of prosecution to adopt an attitude of non comnuttal to any 
version of the case and to examine all witnesses alleged to have 
known something about the offence whether or not they will 
support the prosecution case and whether or not the prosecution 
regards them as true or false The prosecution ought to put 
forward a definite case and refrain from calling witnesses whom it 
regards as false or unnecessary Mulhaya 28 Cr L J 107 100 

I ^ 531 (fol Reed 49 C 277 20 Cr L J 742 69 I C 630 

Ditrga 16 A 84 AWN (1894) 7 F B Doraisiiami 25 Cr 
^ J 75 75 I C 987 45 M L J 846 33 M L T 213 and 

‘h^t Ramranjan ante) The prosecution is under no obligation 
to examine w^t^esses who it has reason to believe wull not speak 
the truth It is usual in such circumstances for the prosecution 
to tender such witnesses for cross exam nation and the defence is 
entitled to claim that privilege Nayan 34 C W N 170 Where 
a girl M was found in Calcutta and the police sent a wire to C 
au 
to 
al 

but at the trial none of these telegrams were produced held 
that the inference may be fairly drawn that in the reply v\ 

C sent to the police she denied so far as she was concerned i 
she was m any sense the lawful guardian of M Resar 2oCr 
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161 49 I C 461 4J’ L J 74 A\ here a witness called to pro\c 

the haiuhvntmg on certain postcards was sheivn a cypher list 
Tjy the police outside the Court, but the same was not shewn to 
him while he was giving evidence m Court, held, that the 
Counsel for the defence was entitled to comment that this was 
because the witness had failed to recognise the ivrifing on (he 
cypher-list, Amrita, 42 C 957 See N. 293 There is no cor¬ 
responding inference against the accused He is merely on the 
defensive, and owes no duty to any one but himself. He is at 
liberty as to the whole or any part of the case against him, to 
rely on the witnesses of the case for the prosecution, or to call 
witnesses, or to meet the charge in any other way he chooses 
and no inference unfavourable to him can properly be drawn, 
because he takes one course rather than another, Dhtnno hazt, 
ante But if an accused person not merely abstain from 
giving evidence but commits spoliation that is, suppresses or 
destroys evidence which he ought to produce, or to which the 
other party is entitled, the strongest presumption will be dra'vn 
against him So strong is the presumption in such a case that 

the ordmarj presumption of innocencemay be overthrown and a 

presumption of guilt raised Woodroffc, 784. "Where a person 
IS proved to have suppressed an> species of evidence or to have 
defaced or destroyed any written instrument, a presumption will 
arise that if the truth had appeared, it would have been agams* 
his interest and that his conduct is attributable to his knowledge 
of this circumstance (Russell on crimes cited in Framp, 7 Bom- 

H C R A C J 116) In this case the High Court held that when 

a vessel was seized on suspicion of having a greater quantity 
of salt, on board, than was allowed by its permit, and immediately 
afterwards, a number of men boarded the boat and wth the 
assistance of the agent of the owner, threw a considerable quan¬ 
tity of salt overboard a presumption arose that there was excess 
-of salt on board at the time of seizure beyond the amount allowed 
by the permit But the presumption arising from the non- 
production of evidence within the power of the party does not 
Teheve the opposite party altogether from the burden of proving 
bis case, and though tfie fact of spoliation standing alone may 
defeat, it cannot of itself sustain a claim ' Woodroffe, p 7 ^^ 
in this connection, Wills Cir Ev. pp 128132, also N 38 ('*) 

CHAPTER VIII. 

Estoppel. 

Sec. 115. When one person has, by his decla- 
ration, act or omission, intentionally 
caused or permitted another person 



rSTOPPEL 


307 


Ss 116 & 117. ] 

■to bebeve a thing to be true and to act upon such 
l>ebef, neither he nor his representatnt be 

dotted, in any suit, or pror^eding between himself 
and such person or his representative to denj the 
truth of that thing 


Illuitralton 

A inteniionally and falscl) leads B to believe tint certain 
land belongs to A and thereb\ induces B to buy and P'i> for it 
TK.. i,».^ — » V _ perty of A and \ seeko 

t lIiL tune of the sale he 
* * prove his want of title 

Sec. 116. No tenant of immovable property or 
Estoppel of tenant person Claiming through such te- 
“d of licensee of per Hant, sliall dunng the continuance 
posvcs-ion tenancy be permitted to 

deny that tlie landlord of such tenant had at the 
wginiung of the tenancy, a title to such immova¬ 
ble property and no person who came upon any 
immovable property by the license of tlie person in 
possession thereof shall be permitted to deny that 
such person liad a title to such possession at the time 
when such license was gi\en 

Sec. 117. No acceptor of a bill of exchange 
Estoppel of permitted to deny that the 

tor of Bill drawer had authority to draw such 

hMns®e bdl or to endomc it, nor shall any 

bailee or licensee be permitted to 
deny that his bailor or licensor had, at the time when 
the bailment or license commenced, authority to 
make such bailment or grant such license 

Explanation (i) —^The acceptor of a bill of ex¬ 
change may deny that the bill was really drawn by 
the person by whom it purports to have been drawn 
Explanation ( 2 ) —If a bailee dehvers the goods 
bailed to a person other than the bailor, he may prove 
that such person had a nght to them as against t’ 
bailor. 
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Sec. 118. All persons shall be competent to 
testify, unless the Court considers 
Who naytcstifj that they are prevented from un- 
derstandingr the questions put to 
them or from giMng rational answers to those ques¬ 
tions, by tender years, extreme old age, disease, 
whether of body or mind, or any other cause of the 
same Kind 

Explanation —A lunatic is not incompetent to 
lestifj unless he is prevented by his lunacy from 
understanding the questions put to him and giving 
rational answers to them 


Sec, 119. A witness who is unable to speak may 
S‘''« his evidence in anV 
manner in which he can make « 
intelligible, as by writing or by signs , but such writing 
must be written and the signs made in open Court. 
Evidence so given shall be deemed to be oral evi¬ 
dence 


303. Secs 118, 119 and 120 deal \vith the competency ot 
persons to become witness Secs izi to 132 deal wtfi certain 
matters which cannot be the subject of evidence on ground ® 
public policy and thus exempt persons from the obligation t® 
answer questions relating to those matters 

304 A]J Persons "Formerly there was a Jong list 
persons incompetent to give evidence, not because they 
not but because they were not allo^ved to do so , and to this day 
there arc a few persons who are for the same reason incompe^ 
in England In India there are none '* Markby Ev p 91 Th 
only isquahfication is that of an intellectual character, inaoi* 
hty to understand or rationally to answer questions put (Norton. 
P 305) 

304(a). Evidence of caste-fellows. The mere^fa<,t tha^ 
some of accused's “ * * 

sufficient reason 
Cr L J 60 54 j 
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intuitions by the police as lo the defence witnesses being: 
related to the accused ought not to be allowed in the absence of 
anjthing on the record or of the examination of the witnesses on 
th- point, Ramer^ir eo Cr L J 746 53 I C 155 

305 . Court. Wicthcr or not a child was competent to give 
evidence was a question for the judge to decide and not for the 

the amount 0/ credit f'» ht gtvxn to the statement being all 
that fell witlun the province of the jury. Hossamt, 8 W R Cr. 
60, Ka/jr, 41 C 406 

306 . Child witness Before a child of tender years is 

asked any questions bearing on the res gcsla: the Court should 
tc«t his capacity to understand and givt rational answtrs and his 
capacity to understand the difftnnct bctwun truth md false¬ 
hood Tilt. Judge must form bis opinion as to the competency 
of a witncs, before his actual examination commences Shakh 
Fakir, II C W N 51, Dham Ratn. 37 A 49 (fol in Ghulatn, 
32 Cr. L J 63 Lah ). and it is desirable that something should, 
at the commencement of the record of the witness of this character, 
M entered to show that such a test, has been m fcet, made; 

Pantht, 33 Cr L J 233 66 I C 73 <, Pat L T 649 It is 

oestrable that the Court before examining a child as a witness, 

tests his intellectual capacity by ' ■ ’ 11 — 

questions to him and rccoixl® 

Appellate Court may feci satisfie 

to give evidence Tufsi, 39 Cr L J 767 A I R. 1928 Lah 903. 
But m Nafar, 41 C 406 it was held that "under S 118 cf the 
Etndence Act the legislature has not prescribed an inflexible 
rule of universal application to the effect that before a child of 
tender years is questioned, the Court must by preliminary ex¬ 
amination test his capacity to understand, to give rational answers, 
and must form an opinion as to the competency of the witness 
l^fore the actual examination begins The mere circumstances, 
therefore, that a Sessions Judge did not interrogate the witnesses 
of tender years befori. their examination began, with a view to 
test their capacity, does not invalidate the trial But in the 
particular, case the Judges held that there were circumstances, 
which rend'‘red it plainly desirable that such a course should have 
o«en pursued (dot in Gkulam, 32 Cr L J 63 Lah ) The com¬ 
petency of a person to testify as a witness is a condition precedent 
fo the administration to him of an oath or affirmation In 
determining the question of competency, tlie Court has not to 
^uter into enquires as to the witness's religious belief, or as to 
his knowledge of the con=equtnces of falsehood m this world or 
the next It has to ascertain m the best way it can, whether, 
from the extent of his intellectual capacity and understanding, f 
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he IS able to give a rational account of what he has seen or heard 
or done on a particular occasion If persons of tender years or of 
verv advanced age can satisfy those requirements his competency 
as a witness is established Lai Sahat ii A 183 Where the 
Sessions Judge purposely refiained from evamimng a small boy 
who must in the circumstances have been an eye witness to a 
murder the High Court observed In our opinion the learned 
Judge spe lally considering the importance of the witness ought 
not to hav e refrained from exanuning him unless under the words 
of Sec 118 of the Indian Evidence Act he considered that the 
boy was prevented from understanding the questions put to him 
or from giving rational answers to those questions by reason 0! 
tender years Ram Sewak 23 A 90 

307 Oath or affirmation —In this connection the provi 
sions of Sec 6 and 13 of the Indian Oaths 4ct are very important 
Sec 6 runs thus— UTiere the witness interpreter or juror is a 
Hindu or Muhammadan or has an objection to makmgan oath he 

shall instead of making an oath make an affirmation In ev^ 
other case the witness interpreter or juror shall make an oath 
And Sec 13 runs thus— No omission to make any oath or make 
any affirmation no substitution of any one for any other of them 
and no irregularity whatever in the form m which any one of 
them IS administered shall invalidate any proceeding or render 
inadmissible any evidence whatever in or in respect of 
such omission substitution or irregularity took place or shall 
affect the obligation of a witness to state the truth The question 
as to whether an intentional omission to administ r oath or 
affirmation to a witness renders the evidence inadmissible or 
whether Sec 13 of the Oaths Act cures the defect has been the 
subject of conflicting judicial decisions In Shava 16 
Mst Is'aara 14 B I- R 54 Sewa 14 B L R 294 ®{, e 

was held that S 13 cured the defect But a contrary view ha 
been held in Nanda 27 C 428 Mam 10 A 207 Vtrapertmai 
16 M 105 Lai Sahat ii A 183 in which cases it was held tha 
having regard to the language of the Oaths Act a Court had a® 
opbon when once it had elected to take the statements 01 
person as evidence but to idminister to such person either ^ 
oath or affirmation as the case might require In Nafar 4’- ^ 
406 Mookerjee J after noticing this diversity of judicial decis on 
reserved his opinion upon the difficult question of the true scope 
and effect of Sec 13 of the Indian Oaths Act In Dhatitra^ 
38 A 47 it was hel 1 that the Court should complv with the pr®" 
visions of Sec 6 of the Oaths Art in the case of a child «itn^ 
just as m the case of any other witness But the fact that the 
Magistrate advisedly refrained from admmistenng an oath to 
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■witness does not render the statement o{ the witness inadmissible 
If a person after being «:woni is shown to be incapable of under 
standing the Judge •should stnke out all his e\idence Whitehead 
R t C C 33 

308 Diseases of bodj — A witness may be in such 
extreme pam as to be unable to understand or if to understand, 
to answer questions or he may be unconscious as if in fainting 
ht catalepsj or the like 

309 Diseases of mind —Tins applies to idiocy and lunac> 
An idiot IS one who was bom irrational a lunatic is one who was 
bom rational has subsequently become irrational The idiot 
can never become rational but a lunatic may entirely recover 
O' hav e lucid interv als 

309(a) Deaf and dumb witness —A vvitnesg who was 
so deaf and dumb that it was found impossible to make her under 
stand the question put to her in cross examination was not a 
competent watness and her evidence ought to have been struck 
out VekatUn 13 Cr L J 271 14 I C 655 (1912) M W N 

100 But a Magistrate cannot Muse to examine a witness who 
■was deaf but who can speak and wnte Ganoda 24 Cr L J 
<88 73 I C 784 

310 Or any other cause of the same kind —e g 
crunkenness It must be ejusdem genens The disability is only 
coextensive with the cause and therefore when the cause is 
removed the disability ceases Thus a lunatic during a lucid 
interval may be examined The return of sobnety renders a 
drunkard competent (Norton Ev 306 307) 

311 Accused as witness Where there is no community 

of interest any one of a number of prisoners jointly indicted may 
be called as a watness cither for or ’ 

6 R Cr gr This was the 
Cl 4 of Sec 342 Cr P Code la 

ministered to the accused Bv the word accused in this clause 
is meant a person over whom the Magistrate or other court is 
exercising jurisdiction Mm a Puna i6 B 66r It is not com 
” vntness 

ec 337 
recen ^ 
by the 

Court of Sessions held not relevant that person not havnng been 
acquitted or discharged or convicted Hannaitfa i B 610 
Pemedtos 3 Bom H C R 59 Asghar Alt 2 A 2“" 

Pala 10 B iqo But see m ll is connection the amm 
■st^ction But a ptr^on never arrested and oirTinet > i 
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process had is‘?ued is a ccmpetent witness e%f'n if a pnncip I 
offender [Tinklers case East P C 33^) So ^vlIere a complaint 
made to a Magistrate against A and B and process 
against A onlv B was held a competent witness on his hehalf 
(\Iohesh 10 C L R 553) In/?K/>frnfni: v Lihdiar 

the reasoning in Hat mantha s cose is extended to the case of ^ 
accused person against whom the Magistrate illegally allowed 

the ch irc to he withdrawn his sub eqiient evidence as a witness 

\va>. held ina Imi d k In De/iare 7 W R Cr 4^ the Juo^s 
sa\ th r 1 r Uw or principle which prevents a person who 
lias 1 ecn uspected and charged with an offence tut discharged 

b\ the M igiatrafi for w mt of cvidciire being afterwards admitted 

IS i vitn sb fo ti prosecution Mnna Puna 16 B 661 During 
tie roir'i of I nolire investigation several persons were arrested 
and the police hscharged one of them and made him a witness 
held that the evilence of this man was admissible though he 
had been illegally clischargdl bv the |X)hce Mona Pmia 16 B 
661 I ndtr the Evidence \ct admissibility is the nil<^ 
exclusion the exception and circumstances which tinder oinei 
systems mieht operate to exclude arc under the Act to be 
into consideration onh m judging of the value to be allowed to 
cviknce when admitted These are the remarks of Jlitter and 
Field JJ tn a case which was referred to the High Court at 
Calcutta There an accused who was m police custody and was 
never placed before a Magistrate vvas tendered a pardon m a case 
to which Sec 337 Cr P Code did not apply and was examines 
as a witness in the trial against the other accused The 
Judges held that his evidence was admissible against the 
accused (cited in Mona Puna) The learned judges m Mona 
Puna s case remarked as follows —The above ruling may he 
distinguished from that in i? v Hanmantha (l Bom 6th) on 
the ground that Shive Wa (the accused who was tenders 
pardon and examined as a witness) had nev er b^n 
brought befort, a Magistrate or released on bail with 
tion to appear before a Magistrate 3Vherc the Public 
Prosecutor with the consent of Court withdraws from the 
prosecution of two out of several accused tried jointly for ^ 
offence under Sec 4 of the Gambling Act and the two accusen 
were thereupon discharged under See 494 of the Cr P Code 
then examined as witness for the prosecution held (3Vhitwor 
J dissenting) that the persons so discharged were competen 
witnesses Hussain 25 B 442 Two persons K and B 
accused of being concerned in the s<ime offence K was mS 
apprehended tried and acquitted m the Court of Sessions 1 
local Government preferr^ an appeal against his acquittal an 
the Magistrate arrested him with a view to his detention ^ 
custodj until such appeal vvas determined WTule K was « 
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detained the Magistrate enquired into the charge against B %%ho 
~ ’ ’ K ivitness for the prose- 

• K s evidence was admis 
■ \here two accused were 

being jointly tried and one of them made a statement and pleaded 
^iltj, then the only course to make his statement admissible 
against his co accused would be to comict him and then remoye 
him from the dock and c\amine him as a witness I enkaiantayni, 
7 M 102 Gardener 9 Co\ 332 When an accused person 
pleads guiltj nothing remnns to be tried as between him and 
the Crown and he becomes a competent witness against other 
accused per White C J in Subrahmuma 25 JI 61 at p 69 
Sre also faZ/jfn 23 A 53 See m this conn.xtion the case of 
Muhammad Ituf 35 C W \ 490 

An accused person actually under trial cannot be sworn as a 
''ntness and if two or more peisons are jointly tried, none of them 
» a competent witness for or against the others But when 
two persons though the> may bt accused of complicity m the 
same offence arc tried separately each is a competent witness 
at the trial of the other Akshay 45 C 720 Trtbent 20 A 426 
An accomplice if he is not an accused under trial in the same 
wse IS a competent witness and may be examined on oath , the 
prosecution must be withdrayvn and the accused discharged under 
S 494 Cr P Code before he yvould become a competent witness 
But if the Court purporting to act under S 494, Cr P Code, sane 
trons the withdrawal of the prosecution but omits to record an 
Order of discharge and the accused continues to be kept in custody, 
his position IS in no way changed from that of an accused, Bamt, 
33 C 1353 D, a European British subject was charged together 
With others yvho were natives of India, with conspiring to commit 
extortion D claimed to be tned by a mixed Jury under Sec 450, 
Cr P Code The other accused then claimed to be tried separa¬ 
tely under Sec 452 At tJie trial of D after the close of the 
prosecution case he proposed to call as his yvitneases the persons 
who had been charged with him and who were awaiting trial 
*They objected to bo called held that he yvas entitled to call 
them as witnesses and to examine them on oath, Duranl, 
23B 213 

If an approver forfeits liis pardon at the preliminary enquiry, 
the Magistrate may at that stage put him in the dock, recommence 
the enquiry and commit him for trial with the other accused, 
Sashi 42 C 856 (dist Nata 27 C 137) See m this connection 
Aham, 37 C 845 15 C W N 25 An accused person who has 
accepted a pardon ought not to be put back into the dock wntho 
being examined as a witness, when he shows an intention 
to give the c\idence which he has led the prosecution to^e£ 
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He should be examined as a witness and then dealt with under 
S 339 Cr P Code Arunachellatn 31 M 272 (fol Ramasuanit 
24 M 321 Rhiah 39 A 305) An accused who is being tried in 
separate trials for offences under Ss 3 and 4 of the Gambling Act 
IS entitled to call and examine a co accused with him under S 4 
as a defence witness in S 3 case S 132 provides sufficient pro 
tection for the witness in such a case and he cannot be excused 
from appearing In the witness box Rajaraw 5 L L J 429 24 
Cr L J 633 73 I C 521 An accused person when not being 

tried jomtiy is a competent witness for or against a co accused, 
Joseph 26 Cr L J 493 85 I C 236 8 Bur L J 365 3 ^ 
II A I R 1925 R 122 {^fofia 16 B 661 Mokesh 10 
C L R 553 Banu 33 C 1353 10 C W N 962 4 Cr Z. J 
145 Durant 23 B 213 Akshay 45 C 720 27 C L J 91 22 
C W N 405 19 Cr L J 663 followed) 


for or against the party whose case he is conducting D Weston 
18 C W N 185 It IS an error of judgment on the part of a 
counsel and against his professional obligation to accept the 
brief of a case in which he has to appear on behalf of his client 
as a witness Hearsty 15 Cr L J 429 24 I C 165 12 A 1> J 

283 See also Sethna 9 Bom L R 1044 When a lawyer is a 
witness for h;s client except as to pare}} formal matters such as 
the attestation or custody of an instrument and the like he 
should leave the trial of the case to other counsel Except when 
essential to the ends of justice a laivyer should avoid testifying 
in Court on behalf of his client (The American Code of Profes¬ 
sional Ethics) 

It IS unprofessional on the part of counsel to cross examine 
a witness as to facts within his personal knowledge D Weston, 
18C W N 187 

The mere fact that counsel for an accused person has been 
cited as a witness for the prosecution in the case would not debsx 
him frem appearing and conducting the defence of the accused 
and would therefore not render the rule as to the exclusion m 
Witnesses from the Court room until they have been examined 
applicable to him There may be ciroumstances which make it 
desirable for a counsel cited as a witness in the case not to appear, 
but they do not render his appearance illegal Veemureidy 44 
M gi6 22 Cr L J 588 62 I C 828 41 M L J 158 p 

L \V 702 1921 M \V N 440 It IS improper for a Court 

allow the prosecution to put the defence counsel as witness for 
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prosecution wthout allowing the accused in opportunity to 
engage some other law\cr It is against the etiquette of the 
oar that a counsel should pne ciidencc in the case m which he is 
engaged as counsel and no self respecting counsel would like to 
conduct a case for the defence after liaiing been called as a wit¬ 
ness for the pro ecution Mannargar 26 Cr L J 33 49 M L J 
95 

313 Jurors and assessors as witnesses —Sec 294 Cr 
P Code Ia\s dowTi the procedure as to the examination of these 
persons as witnesses in cases the\ arc personally acquainted with 
any releiant fact A Juryman maj be sworn and examined as a 
witness and is not disqualified by the reason of his having given 
evidence from continuing to sit as a Juryman or takmg part in 
delivering the verdict Mookta 13 \\ R Cr 60 

314 Explanation This applies to the case of a mono 
m^iac Or a person afflicted with partial insanity His evidence 
vnll be admissible if the Judge finds him upon mv estigation aware 

the nature of an oath or declaration and capable of undcr- 
^andmg the subject with respect to which he is to testify In 
« V Htll 2 Den & P C C 254 the witness believed that he had 
20 000 spirits personally appertaining to him On all other points 
he was perfectly sane His testimony as to all other matters was 
Jcceived (Ivorion 3x5) 

Sec 120. In all Civil proceedings the parties to 
P^rt.« to civil 5 u.t the suit and the husband or mle 
“d thea wives or of any party to the suit, shall 
Husband ^16 Competent witnesses In cnmi- 

wife of panon , ^ , 

"nder criminal trial nal proceedings against any person, 

the husband or wife of such person, 
respectively, shall be a competent witness 


Sec. 121. No Judge or Magistrate shall, except 
^ upon the special order of some 

trails ^ Court to which he is subordinate, 

be compelled to answer any ques¬ 
tions as to his own conduct in Court as such Judge 
or Magistrate, or as to anything which came to bic 
^owledge in Court as such Judge or MtiQ.on 
“Ut he may be examined as to other matters 

occurred " ' ■ ’ — t- — -- ^ 
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Illusiraltons 

(a) A on his trial before the Court of Session savs that a 
deposition was improperly taken by B the Magistrate B 
be compelled to ansA\er questions as to this except upon t e 
special order of \ superior Court 

(i) A IS accused before the Court of Session of having 
false evidence before B n Magistrate B cannot be asked wha 
A said except upon the special order of the Superior Court 

(cl A IS accused before the Court of Session of attempting to 
murder a police officer whilst on his trial before B a Sessions 
Judge B may be examined as to what occurred 

315 This section docs not touch upon the question of the 
competenc\ of a Judge or a Magistrate to give evidence m a cas 
tried before himself That matter has been the subject of 
decisions It is well settled that a Judge sitting as a sole Ju^ 
of law and fact is incompetent to give cMdencc in the case wnica 
he IS trying and then proceed to a decision and on the 
that the two functions of Judge and witness are 
and cannot bo performed by the same person at one and the sam 
time (Markbv Ev p 93) Similarly Magistrate Donnelly 2 

405 Mantham 19 M 263 A person having to exercise juaici 

functions may give evidence in a case pending before him 
such evidence can and must be submitted to the indepeuw®^ 
judgment of other persons exercising judicial function at tne 
same time Mookta 13 W R Cr 60 This refers to a trial 01 a 
case b> a Judge with the aid of assessors Where a Magistrate 
m whoseCourt a complaint of noting and mischief had been file 
made a personal inspection of the/oc«s »« quo held that by s 
doing he had made himself a witness in the case and had there 
bj rendered himself incompetent to try it Mamhatn 19 
363 (But see S 539 B Cr P Code) 

316 Compelled to answer Gopal Das 3 
The priv ilege is the pnvilegc of the witness t e of the Judge or 
Magistrate of whom the question is asked If he waives sucu 
privilege or does not object to answer such question it does no 
lie m the mouth of an> other person to assert the privilege 
Chxdda 3 A 272 

As to subordination of Magistrates clc-^See Sec 17 Cr 
Code A Session<i Judee while trying a case cannot 
committing Magistrate to answer questions as to nis 0 
Conduct in Court as such Magistrate Chtdda 3 A 272. 
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Comamnication du 
Tingmaroaee 


Sec. 122. No person who IS or has been married 
shall be compelled to disclose any 
communication made to him dunng 
marriage b} any person to whom 
he IS or has been mimed nor shall he be permitted 
to disclo'^e an^ such communication unless the 
person who made it or his representative in interest 
consent': except in suits between married persons, 
or oroceedingb in wliKh one married person is pro 
‘^edited for an\ crime committed against the other 


317 Wule husband and wife arc according to S 120 
competent witnesse« against each ether neither can be compelled 
to dinilge anv communication made by the one to the other during 
mamage This holds good csen after the marriage has come to 
an end eg b\ death of one of the parties or by divorce It 
can never be endured that the confidence which the law has 
created while the parties remained in the most intimate of all 
relations shall be broken whenever b> the misconduct of one 
party the relation has been dissolved per Lord Alvanley in 
Monroe Pea Add Cas 221 The protection is not confined to 
cases where the communication sought to be giv en is of a strictly 
confidential character but the seal of the law is plated upon all 
communications of whatever nature which pass between husband 
and wife 0 Connor 4 M & G 435 The section protects the 
individuals and not the communication and a document even 
though It contains a communication from a husband to a wife 
or vice versa in tlie hands of a third person is admissible in evi 
dence Donoghue 22 M l Where a vndovv disclosed certain c^ 
munications made to her by her husband with regard to a mur^r 
just before his death her disclosure was not permitted by the 
High Court on the ground that not only could she not be compelled 
to disclose that communication but she should not have been 
permitted to disclose the same for there was no one who did or 
could consent to the disclosure and she is not the representative 
m interest of her deceased husband for the purpose of givmg 
■such consent Nawab 4® G 891 23 I C 311 l5 Gr L Ji 

303 S«alsoA/irtAi i4Cr L J 273 19IC705 218P L Rj 

1913 24 P W R 1913 (Gr) The consent cannot be implied 

Btihen 14 Cr L J 315 19 I C 1004 44 P W R 1913 (Gr) 

27 P R 1913 (Cr) Where a wife is charged with the murder 
of her step son her confession to her husband and the pointing ^ 
out bj her to him alone of the bodj of the step-son floating' 
m a pond are not admissible Mt 10 P R 19^4 (G*") 261 

I* L R 191J 15 Cr I J 6t3 25 I G 535 
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Sec. 123 No one shall be permitted to give any 
evidence denved from unpubh‘;hed 
aSairTorsTate ° official Tccords relating to any 
affairs of State except with the 
permission of the officer at the head of the department 
concerned who shall give or withhold such per¬ 
mission as he thinks fit 


Sec 124 No public officer shall be compelled 
Official communi to disclosc communications made 
cation tQ ju official confidence, when 

he considers that the public interests would suffer 
by the disclosure 

318 Witnesses may not be asked and will not be allowed 
to state facts or produce documents the disclosure of which would 
be prejudicial to public service (Phip 8o) 

319 Affairs of State Under this general head 
the deliberations of Parliament the proceedings of the 
Council when confidential and communications between 
officers in the discharge of their public duties On the otne 
hand letters by a private individual to the Post Master 
comphmmg of the conduct of a postal official are not 

Blake V Ptlford I M & Rob 198 (Ibtd) A report submitted to 
the I G of Prisons under para 900 0/ the Jail Manual is an 
unpublished official record relating to affairs of State within 
meaning of S 123 and is tfaere/oro a privileged document m 
privilege extends not merely to the actual text of the report o 
also to the statements of the witnesses which it incorporate^ 


the officer concerned should waive the claim of privilege and lea 
it to the Court to decide whether the earlier or later statemen 
should be believed Nattda 25 Cr L J 2 89 I C 387 

"^319(3) Duty of Judge Where a certain document 
produced by the pleader for the defence in the course of the c 
amination of a prosecution witness and the Magistrate alter 


incumbent upon a Court to prevent the disclosure ot 
ments in proceedings before it Wamanrao 27 Cr 1. J 7 7 
I C 899 22N L R 34 AIR 1926 N 304 
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320 Not Prnileged Entrj in a posting register which is 
mere!) a note of the times when particular Pre\entne Officers 
were ordered to be at their stations is not privileged Rukumah 
22CWN453 

320(a) Communications In official confidence A state 
meat bj a subordinate officer regarding the events of a 
particular night in the hearing of various people at a conference 
IS not privileged but what took place between heads of depart 
ments might possiblj be privileged Rukumalt 22 C W N 453 
bj one Government officer to another written in official 
wnfidenee are privileged and are not documents that an outsider 
a right to inspect Vallahhram 27 Cr L J 689 94 I C 

88t 27 Bom L R 1391 

^e privilege is based on the ground that public interest 
would suffer by the disclosure So where an officer claimed 
pnvilege for a letter on the ground that its publication would 
scandal m the office it was held that on the reason 
pnvilege could be claimed under S 124 Btdhii, 
^ Where the accused was being tned for breach 
♦h respect of gold bangles and the evidence showed that 

vhe accused insured a parcel in the post office as containing gold 
^gles but the parcel was found to contain a piece of steel and a 
witness deposed to having sold the steel to the accused the 
ouperinfendent of Post Offices was asked by defendants counsel 
fti of the person who had informed him about the sale 

»> the steel to the accused but the Sessions Judge refused to 
3H0W the question to be put as he vvas of opinion that the Supenn 
* Was protected by this section and the next it was held 
329^ section had any application Ramadhan 2 Bom L R 

321 Objection Objections to the Tdisclosure of such 
may be taken by the head of the department or by a 

or counsel instructed bv him or by the party inter- 
excluding the evidence or by the Judge himself Where 
y'® bead of the department by person or proxy objects the 
Judge Will not compel the production nor decide upon the vali 
the objection unless it is a palpably futile one (Phipson 
) The Court has no authority to compel disclosure if the 
ODjMtion IS raised by the proper authority Jehangxr 6 Bom 
^ R 160 The section makes the public officer to whom a 
coi^unication is madt in official confidence the Judge of whether 
communication should or should not be divulged in 
public interest and he is entitled to decide whether the 1- 
mterests would suffer by its prodnction and if he 
they would so suffer to refuse to produce it, Bxihu 7 r 
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246 It IS not open to the Court to call for the document in dispute 
in order to ascertain whether it falls within the description 
Iruxn 48 C 304 25 C W N 150, Nanda 26 Cr L J 1347 

891 C 387 

321(a) No adverse inference Where the production of 
a document is resisted on the ground of privilege the Court must 
first determine whether there is privilege or not But after the 
Court has once held that a document or subject matter of en 
quiry is privileged with the result that the other party cannot 
compel production or answer it is not open to the Court to dra'^ 
adverse inferences from its non disclosure Still less is it per¬ 
missible to draw adverse inferences when the privilege is claimed 
and allowed m favour of a third party D IVeston 18 C W N 

185 

Sec. 425. No Magistrate or police officer sh^ 
be compelled to say whence he 
^formation as to got information as to the 

eomraissioa of •’ , »» ^ — 

flfiences commission of any offence, ana no 

Revenue-officer shall be compelled 
to saj whence he got any information as to the com¬ 
mission of any offence against the public revenue 

Explanation — Re\enue officer” m this section 
means any officer employed in, or about, the business 
of any branch of the public revenue 

322. In public prosecutions informations for fraud com 
mitted against the revenue laws or civil proceedings arising 0^ 
of either witnesses may not be asked, and will not be allowed 
to disclose the channels through which the informations have 
been obtained by the executive (Phip 182 ) In Mohesh, f 3 
W R Cr I the rule was held to be confined to offences against 
the State or for breach of revenue laws , but this section has 
such limitation And the protection does not depend upon ^ 
claim being made for it is the duty of the Judge apart from 
objection taken to exclude the evidence [Marks v Beyftn^ 
Q B D 494 cited in Phip 182) D 11 eston 40 C 898 
■witnesses for the Crown in criminal prosecutions undertaken oy 
the Government are privileged from disclosing the channel through 
which they received or communicated information, but a do* 
tectue cannot refuse on grounds of public policy t o answers 

* This section was substituted for the original s 125 bv the 
Xvjdenco Act (1872) Amendment Act 1887 (3 of 1887). CenI 
Vol IV 
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question a» to where he wi v^irttwl liinli 4 C ^^7 A 
witness cannot be a Kol m cro« txamtnation whether he wns a 
«p\ ot informer Ibid in»l ii a herse inference can be drawn from 
a refusal to answer II cs/on 40 C ‘'O'' The L mrt cannot c mpcl 
ant watne s to answer ant -s i n wJ iil suth witnes woul 1 be 
entitled to refuse to in wtr uml r tl 1 sictini (Sec i(^ Piot) 
Raiiadhan \ S’ofi) '^tatem r 11 idt h\ witn sscs in 
the Cour of depanmintal « qu rt in tl cu duct f ](1 icl- 

officcrs wbt \ c iil qu nth nut up n th ir trial on 
charge of obtatnm ill al pratiticat n r t pitil 1 idtr 
S 123 I 4 or 1 0 in I tl c aciu-ad arc < lUii! d t lt x imm 
the Wi lie s s un 1 r c i-, t th I \i 1 n \ct n tl tatc 
ments made b\ them in tl 1 nartntilal njuirx H >hms id 

C W \ ^31 13 Cr L J 413 I3 I C 7 / 


Sec 126 \o barnsur atloine\ pleader or 
„ , , rakil sinll it anv time be per 

•nun cations mittcd links-' \tnh hi*, client ex¬ 

press co*'«-ent to disclose an^ com 
niunication made to him in tlie course qnd for the 
purpose of the (.mpIo>ment as such barrister pleader 
attorney or \akil by or on behalf ot his client or to 
state the contents or condition of any document 
With which he has become acquainted m the course 
and for the purpose of his professional employment, 
or (0 disclose any advice given by him to his client in 
the course and for the purpose of such employment 

Provided that nothing in this section shill pro 
tect from disclosure— 


(i) any such communication made in further¬ 
ance of any '[illegal] purpose 


( 2 ) any fact observed by any birnster, pleader, 
attorney and vakil in the course of liis 
employment is such showing that any 
crime or friud has been committed 
since the commencement of his em¬ 
ployment 


’This word 
b) the Ind an 
Acts Vol II 


in s I jG wa« sub ututed foe the or tjinal word criminal 
Evidence Act Amendment \ct (l8 of 187^) S 10 C 
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246 It IS not open to thoCourt to call for the document in dispute 
in order to ascertain whether it falls within the description 
I min 48 C 304 25 C W N 150 Nanda 26 Cr L J 1347 

891 C 3S7 

321(a) No adverse inference Where the production of 
a document is resisted on the ground of privilege the Court nii^t 
first determine whether there is privilege or not But alter the 
Court has once held that a document or subject matter of en 
quiry is privileged with the result that the other party canno 
compel production or answer it is not open to the Court to draw 
adverse inferences from its non discl<Kure Still less is it per 
missible to draw adierse inferences when the prnilege is claimeo 
and allowed m favour of a third party D U esiott 18 C W 
i8o 

Sec. ’125 No Magistrate or police-officer sh^ 
be compelled to say whence be 
l^formatioa as to information as to the 

commission of ® •' . ee ^ >..<4 rtn 

offences Commission of any offence, “j 

Revenue officer shall be compell6“ 
to sa 5 whence he got any in/omiafion as to the com* 
mission of any offence against the public revenue 

E\planahon — Revenue-officer" in this section 
means anv officer employed in, or about, the business 
of an> branch of the public revenue 

322 In public prosecutions informations for fraud com 
mitted against the revenue laws or civil proceedings arising ^ 
of either witnesses may not be asked and will not be allo'veo 
to disclose the channels through which the informations hay 
been obtained by the executive (Phip 182) In Mohesn j 
W R Cr I the rule was held to be confined to offences 
the State or for breach of revenue laws , but this section has n 
such limitation And the protection does not depend 
claim being made for it is the duty of the Judge 
objection taken to exclude the evidence {Marks v 
Q B D 494 cited in Phip 182) D Weslon 40 C 898 


tective cannot refuse on grounds of public policy to answvt ^ 

* Thu section was substituted for the original s 125 by 
-Evidence Act (1872) Amendment Act 1887 {3 ot 1887) Genl 
Vol IV 



S. 126 .] PROFESSION \L COVMUXICMIONS 3 SI 

question as to where he wi's -Acritctl \nnli -4a C 957 A 
sntnesb cannot be i-kcfl in crosb cxaminifion whether he was a 
sp\ 01 informer Ib'J .md no afl\cr«e inftrcnce cm be drawn from 
a refusal to answer 11 <*s/om .jot The (.ourt ennnot compel 

an\ witnc'N to answer me «jtK-sii »n wind such witness woiiln bo 
entitled to refuse to mswir untUr tliis sictim (Sei- ih5 Pio\) 
RatnaJlwr \ undt b\ wiin ssis m 

the cours' of depannnntil t-quirt in » th cOiiduct i prlice 
officers who v'^-. sill Mqutnth put upt n ih ir trill on 
charge of obtam lu I'l . il craiihciti >11 r 11 t 1 u'ikr.id ui dtr 
S 123 124 cr la's ml iht ici.um <1 ar« «nni!.d to cr< ns tiinniu 
the wibit s^s unii r ‘‘le tS' * t**' FviUnt. \ct (ii th stitt 
ments madi. b\ them in d* 1 irtrntiit il i nijuirt //oeniA i» 
C W N 4jr 13 Cr L J 445 tS > 77 

Sec. 126, \o barmtrr attornes pleader or 
^ vakil shall at anv timt be per- 

mitt.d unU^^ "ith 111 ". cu™t's dn- 
press to disclose anv com 

munication trade to him m the course and for the 
purpose of the emplovment as such barrister, pleader, 
attorney or ^akll, by or on behalf of his client, or to 
state the contents or condition of any document 
wth which he has become acquainted m the course 
and for the purpose of his professional employment, 
or to disclose any advice given by hirn to his client m 
the course and for the purpose of such emploj-ment 
Provided that nothing m this section shall pro¬ 
tect from disclosure—• 

(1) any such commumcaUon made in further¬ 

ance of any ‘[illegal] purpose 

( 2 ) any fact observed by any barnster, pleader 

attorney and vakil, in the course of his 
employment as such, “J 

crime or fraud has been con^^mitted 
since the commencement of his em- 
pfoyment _ 

'Ttii3 word n * *(i8 0*1872), 

b' th- Indian Cvnd-'nce Act Amendment Act (is 01 7 J. 

Acts,\ol II 
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It IS immaterial whether the attention of such 
hamster, ’[pleader] attorney or vakil was or was not 
directed to such facts by or on behalf of his client 

Explanation —^The obligation stated in this 
section continues after the employment has ceased 


Illttslrahons 


(rt) A a client says to B an attorney— ' I have committed 
forgery and I wish you to defend me 

As the defence of a man known to be guilty is not a criminal 
purpose this communication is protected from disclosure 

(A) A a client says to B an atttrney—I wish to obtain 
possession of property by the use of a forged deed on which I 
request you to sue ' 

This communication being made m furtherance of a criminal 
purpose, IS not protected from disclosure 

(c) A being charged with embezzlement retains B an attor* 
ney to defend him In the course of the proceedings, B observ^ 
that an entry has been made m A’s account book, charging A 
■with the sum said to have been embezzled, which entry was 
not in the book at the commencement of his employment 
This being a fact observed by B in the course of his employ¬ 
ment, showing that a fraud has been committed since the com 
mencement of the proceedings it is not protected from disclosure 

Sec. 127. The provisions of section 126 shall 
apply to interpreters, and the clerks 
or servants of barristers pleaders, 

apply to interpreters ,. ^ i • * 

etc attorneys and vakils 


Sec. 128. If any party to a suit gives evidence 
therein at his own instance or 
Privilege not waived otheiAMsc, he shall not be deemed 
dince to have consented thereby to such 

disclosure as is mentioned in section 
126 , and if any party to a suit or proceeding calls 
any such barrister ’[pleader] attorney or vakil as a 
witness, he shall be deemed to have consented to 


(Amendment) Act {i8 of 187-) s to G«nl Acts ' 
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such disclosure only if lie questions such barnster, 
attorney, or \akil on matters uhich, but for such 
question, he ^\ould not be at liberty to disclose 

Sec. 129. No one shall be compelled to disclose 
to the Court any confidential com- 
Hiunication which lias taken place 
legal advisers * betwccn him and his legal pro- 

• fessional adviser, unless he offers 

himself as a witness, in which case he may be com¬ 
pelled to disclose any such communications as may 
appear to the Court necessary to be known in order to 
explain any evidence which he has given, but no 
others 

323 . Communications to a lawyer Where a barrister, 
solicitor or attorney is professionally employed by a client all 
communications which pass between them m the course of and 
for the purpose of that employment, are so far privileged, that 
“JO legal adviser whether he be called as a witness , . ,.w. 
Mnnot be permitted to disclose them, whether they be in the 
form of title deeds, wills documents or other papers delivered or 
statements made, to him or of letters entries or statements, 
'mtten or made by him m that capacity Cases 

laid before counsel on behalf of a client and the opinions of counsel 
thereon, stand upon precisely the same footing as other profes- 
’ j. * solicitor. 

or from 
1 adviser 
the com 
ticipated. 

and the rule applies with equal force, though the client be in no 
shape before the Court The rule does not require any regular 
retainer, or any particular form of application or engagement, 
or the paymient of any fees, it is enough if the legal ad\ iser be 
in any way, consulted m his professional character The rule 
IS confined to legal advisers only, and clergymen and medical 
men are bound to disclose any information which by acting 
<• . • »__ 


324 English and Indian Law. Tlie law in ’ 
contamod m bcc 126 with one exception appears to be th 
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as the law in England The one exception relates to the subs- 
titut on of illegal purpose’ for 'criminal purpose' in the first 
portion of the proviso to sec 126, Framji, 18 B 2 3 

325 The communication must be private or confidential 
Th‘ word 'disclose shows and common sense seems to demand, 
that the privileged communication must be confidential or private, 
18 B 263 The communications must have been confidential!) 
m ide for the purpose of the cmplt)\-ment, 01 the knowledge con* 
fid'nliallv obt iuip<l solel) m consequence of it, to be privileged 
Letter-. Cfntuniig mere statements of fact are not privileged, 
unless thev are of a professional or confidential character, 
O'Shea \ Wood i8c)r P 286 

326 “In the course of and for the purpose of his 
employment ” The communication must have been made 
to th" legal adviser while he was either acting, or considered by 
the client as acting m that cap-‘citj Smith 2 Curt 667 {Tajlor. 
818 ) It need not relate to any actual or prospective litigation, 
but the matter of the communication must be withm the ordi¬ 
nary scope of professional employment, Carpmael, i Phdl, 687. 
Woodroffe, 906 

327 At any time. "The protection does not tease with 
the termination of the suit, or other litigation or business m which 
the communication was made. nor is it affected by the party s 
ceasmg to employ the attorney, and retaining another, nor by any 
other change of relation between them, nor by the death of the 
client (Taylor 818--819 ) Generally speaking, a communication 
or document "once privileged is always privileged" (Bulloch v. 
Come, 3 Q B D 356) Phip. 190 

328 . Documents. A solicitor cannot be compelled t® 
disclose the contents of documents professionally entrusted to 
him and which he is acquainted with only by virtue of profes¬ 
sional confidence, Dwyer, 7 Ex 646 , Lynch, 6 C P 259 Docu¬ 
ments governed by Secs 126 129 are absolutely pnvileged, and the 
court will not compel the production of such documents, 7 Bom 
L R 709, 22 C 105 Documents have been protect^ only 
when they have been made in contemplation of some litigation, ot 
for the purpose of giving advice or evidence with reference to it 
And that is because the solicitor is then preparing for the defence 
or for bringing the action and all communications he makes fof 
that purpose, and the communication made fo him for the purpose 
of giving him the information are, in fact, the brief in the action, 
and ought to be protected. Wheeler, 44 L T 632 

329 . Unless with the client’s express consent. Tlie 
priv ilcge is that of the client But it may* be waived by the client 
(though not by the lawyer) cither expressi or y impliedly as by 
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calling him as a witness and examining him as to the privileged 
matter, which but for such question he would not be at hbertj to 
diiclose But if the lawvcr is cximinul as to a part of the pn 
valeged matter he cannot be cro^^-evammed as to tho residue, 
Lrtnon ii Co\ 153 Kay ^ B 631 

330, Bj agent The actual communication to the 
solicitor b\ the client la <f course protected and it is equally 
protected whether that communication is made b\ tho client m 
person or b\ an agmt on bthalf of tlie client and whether 
made to the solicitor in person or to a clerk or subordinate of the 
solicitor who acts in his place and under his direction Wheeler, 
44 L T 632 The ag^nt must be a person cmplovcd on behilf 
v-f the client to obtain the legal advice of the solicitor and m 
that ca e ho stands in cvactlj the simc position as regards 
protection as the cli m and his comini-nitHiojis with the soli¬ 
citors stand in the 'amc po->m >11 as the communication' of the 
principal with his s< Iicilors But where the agent was tmplojcd 
on behalf of the client to do cert un work but that work was 
not in communicating wuh the solicitor to obtain legal advice, 
his communication cannot be protected 

330(a). No hostile inference. WTien a document is in 
fact privileged, no adverse inference can be drawn from its non- 
production, Weston, 40 C 898 [I».u — 

331. Not Privileged. At an mtcTMew between a solicitor 
and a client, the solicitor took dowm a statement made by a 
person named A B , who was m his client's company and whose 
oame was conununicated to him m the course and for the 
purpose of his professional employment A B vias aftcrw..rds 
tned for defamation At the trial, the solicitor was called as a 
Witness for the prosecution, and was asked {a) the name of his 
client (6) the name of the person who accompanied the client 
and made a statement to him, and (c) the matter m which the 
client employed him The solicitor declined to answer all three 
questions on the ground of privilege, held, that (a) the solicitor 
"as bound to disclose the name of the client The mere fact 
that the client’s name had been communicated to him in the 
course and for the purpose of his employment as solicitor by 
another client affords no c^cusc, unless it was communicated to 
him confidentially, on tlic express understanding that it was not 
to be disclosed. (i) he was bound to discloio the name of person 
''ho rccompanied the client and made a statement to him ; (c) 
he w s not lound to di>clost, the matter m whicli the client em- 
phtixl I im. rrafii}!, iS B 363 "A solicitor is not allowed to 
''ithho'd .1 document which the other side is entitled to «ee mer 
lcc.,u_G W 1 as obtained it m the cQurst. of litigation, Lyall 

25 
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Kennedy 9 App Case p 87 Nor is he entitled to withhold 
production of hjs client s deeds (except title deeds) though en 
trusted to him in professional confidence unless bis client himseli 
IS so entitled {Bnrstll \ Tanner 16 Q B D i) Phip 193 

332 Communications in furtherance of a fraud or crime 

whether the solicitor was a party to or ignorant of the illegal 
object are not protected R v Cot 14 Q B D 153 ^ ' 

Douner 14 Cox 486 But m order to displace the fnma 
right to protection there must be definite evidence produced or 
charge made of fraud or illegaJitj {Bulltvantv A G ofVtcloTts 
1901 A C 196) Phip 189 

333 Joint interest *No pnvilege attached to conununi 

cations between solicitor and client as against persons ha\ung 
a joint interest with the client in the subject matter of the com 
munication eg as between partners {re Pickering, 25 ~ 

247) directors and share-holders {^ourani \ Edi&on, 59 L T 
813) " Phip 190 

334. Documents obtained unlawfully or in violation 
of duty The mere fact that papers and other subjects 0: 
evidence have been illegally taken from the possession of tte 
party against whom they are offered or other\vise unlawuby 
obtained constitutes no valid objection to their admissibility 
provided they be pertinent to the issue Tor the Court will not 
notice whether they were obtained lawfully or unlawfully nor 
Will it raise an issue to determine that question (Taylor 92® ' 
If the Soliator, in Molation of duty, communicate to a stranger 
the contents of an instrument with which he was confidentially 
entrusted or should permit him to take a copy the seconds^ 
evidence so obtained would it seems be admissible provided 
that notice to produce the onginal wore duly given and the pro¬ 
duction were resisted on the grounds of privilege Cleaie v 
Jones,21^, J Fx 106 (Woodroffc) 907 

335. Mukhtear A mukhtcar is a pleader within the 
meanmg of this «;ection 2 C W N 


Sec. 130. No witness who is not a party to a 
suit shall be compelled to produce 
Production of title titlc-deeds to any property, ot 

deeds of witoess not , , . If „ t.iz-h 

a party any document m virtue of wliicn 

he holds any property' as pledgee 
or mortgaged or any document the production of 
which might tend to enmmate him, unless he has 
agreed in writing to produce them with the person 
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■seeking the production of such deeds or some person 
'through %\hom he claims 

Sec. 131. No one shall be compelled to produce 
Projection of do documents in his possession, which 
“ny “‘her person nould be en- 
possession could re- titled to refusc to produce II they 
osetoprodne* \\ere m his possession, unless such 

last mentioned person consents to their production. 

Sec. 132. A witness shall not be excused from 
w.tn«s not e* answeruig any question as to any 
ca«dfrom anawermg matter relevant to the matter in 

“• ^"y “y 

cnmmal proceeding, upon the 
ground that the ans\\er to such question will cn- 
nunate, or may tend directly or indirectly to crimi¬ 
nate, such witness, or that it will expose, or tend 
■directly or mdirectly to expose, such witness to a 
penalty or forfeiture of any kind 

Provided that no such answer, which a witness 
shall be compelled to give, shall 
subject him to any arrest or 
prosecution, or be proved against 

in any cnmmal proceeding, except a prosecution 
■lor giving false evidence by such answer 

336 Shall not be excused If the question relates to a 
■^■^atter relevant to the suit or proceeding the provisions of Sec 
•^32 are by Sec 147 declared appbcable to it But if the question 

as to a matter relc\ ant only in so far as it affects the credit of 
the Witness by injuring his cliaractcr the Court is by Sec 148 
directed to decide whether or not the witness js to be compelled 
to ansMer and may warn the wntness that he is not obliged to 
answer it Copal 3 M 271 

337 Relevant to the matter In Issue The section does 
®®t in terms deal "ilh all criminating questions which maybe 
^ddres«ed to a witness but only with questions as to matter* 
relevant to the issue Irrelevant questions should i ot be 

It may be implied from the limitation in this section u 
Witness should be excused from ans\'enng questions . 

•criminate is to matt-rs which arc irrelevant, IbiJ 
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338 Shall be compelled to give The section draws a 
distinction between statements voluntarily made and answer 
given under constraint from the court after objection taken 
Pramatlia 37 C 878 Protection is afforded only to answers to 
whicli a witness has objected or has been constrained by the Court 
to give If the watness bemg entitled to the privilege did not 
claim It but voluntarily answered the question addressed to him 
his answer could be used against him in any subsequent proceed 
mg Copcl 3 AI 271 Protection xs afforded only to answers 
which a witness has objected to give or which he has asked to 
be excused from giving and which then ho has been compelled 
bv the Court to give Gantt J2 B 440 following Gopdl ante 

This IS the gencrallv accepted view of all the High Courts 
see "^amtappa 15 M 63 Mot<t 16 A 88 Moher 2I C 39” 

Haider g C \\ N gii 32 C 7|t) Sadarttddtn 3J C 715 
AWuiv 45 C 720 Kalin 19 Cr L J 231 43 I C 823 16 

A L J 201 40 4 271 Bat Shanla 27Cr L J 423 28 
L R r Cufftta 22 Dom L R 1247 22 Cr L J 68 The 
other view IS best illustrated in the following observations of 
Tudball J of the Allaliabad High Court in ChaUtr 21 Cr L J 

823 581 C 8’3 18 A L J 940 43 \ 92 A volunt'’rj 

statement bj a witness maj stand on a totally different footing 
to an answer given by him as a witness on oaih to a question put 
to him either by a Court or counsel on either side specially 
the question is on a point which is relevant to the case It would 
be too much to ask of an ordinary layman that he should •fno'v 
all the terms of Sec 132 of the Evidence Act and that he should 
be prepared to protest against every question put tc himm order 

to protect himself under the section If a common sensemeaning 
be given to the word compelled in Sec 132 it is clear that m 
the present case the accused when examined as witnesses were 
compelled to answer They were under the direct compulsion 
of the law and of the Court and in my opinion they were 
protected b> that section ' See also the dissentient judgments of 
Kerman and Ajyar J7 m Gopal 3 M 27J, of Birdwood T 
in Gann 12 B 440 See also Ganga 21 Cr L J 186 54 I ^ 

890 18 A I J 112 42 A 257 These cases have been referred 

to m Banarsi 49 A 254 22 A L J 144 25 Cr L T 477 77 

I C 829 where it was held that the question of compulsion wis 

one of fact It did not follow that a witness was compcllw 
to answer every question put to him by counsel but he might be 
compelled to do so in particular coses and in such cases the section 
would be applicable On the other hand compulsion did not 
involve the ncccs« tj of a fonnal objertion to giving (he ansv^ir 
and an order made at the tune to the witness comptllmg him t®^ 
answer Both this case and ChaUtr Si«g// v E ante are cases 
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under Sec 500 I P Cod«. Whether thi. wtness sctks the 
protection of the Court m a set fomt of words or not if the witness 
IS made to understand dircctlj or indirectly lint h has no option 
in the matter I ut to answer all the questions put to him he 
■'S'ould hung himself wnthin the prosiso to S 132 Rtddi 52 M 
432 30Cr L J 613 Where N one of se\ cril accuse 1 persons 
■uas discharged b\ the Magistrate under See 253 Cr P Code, 
2ni the High Court at the hearing of the case of the other accused 
persons who were consicted b\ the Magistrate directed that the 
evidence of N should be recorded and in disposing of the appeal 
took mto consideration the «-vidcPcc so recorded and being of 
■opiiMn that Uie endence could not in some respects be accepted 
issued a rule to show cause tvhy the order of discharge should 
u ^'•de held that m the circumstances of the case 
the High Court should not set aside the order of discharge 
iiia^uch as the evidence of N which was recorded under orders 
of the High Court and which was used by that Court for the 
purpo^ of coming to the conclusion as to the guilt of the other 
accused might afford matcnal to the prosecution to support or 
name the charge against N and to allow this would be contrary 
traditions of justice m criminal cases Nando 20 C W N 
1129 (distinguished in Akshay 45 C 720) To order a fresh 
enquiry against a discharged co-accusM after examining and 
cross-examining him as a prosecution witness and thus gathering 
from ms own mouth the evidence against him is contrary to the 
traditions of justice in criminal Courts EasaiuUa 25 Cr L J 
3it 761 C 1031 1925 A I R (C) 104 

339 Objection Obviously no form of words can be 
presenbed in which the claim is to be made and I conceive that 
«ses may arise m which the Courts will be compelled to hold 
that the claim has been made by impLcatiOn or that the witness 
^as placed under practical compulsion to answer certain questions 
by the mere fact of his appearance in the witness box -her 
P'8:?ot J in Moss 16 A 88 


Objection may be taken by a counsel or pleader representing 
the witness though it cannot be said that m all cases when an 
objection whatever its nature has been taken and has been 
tlie witness is thereby compelled to answer Pramatha 
37 C 878 The privilege 1? that of the witness not of the party 
"no calls him Kinglake il Cox C C 499 and counsel in the 
case will not 1 e permitted to make the objection Doe 3 Q B 


340 Statement before a Coroner Evidence given b> 
accused person on oath before a Coroner cannot be admitted in 
evidence agunst him at the tnal m respect of a charge ansing 
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of fhe mudent whiji fanned the subject of the inqum b\ the 
Coroner ha 1 DaiLOod 27 Cr L T 433 93 C 7'’** 28 Bom 
L R 70 50B 56 But see27 Cr L J 466 93 ^ ^ 
690 50 B iir where it was held (foBowinf Bat Shania 27 Cr 

L J 423 2S Bom I R 1 ,0 B 162) th^t a statement 

made bj a suspect on oath before a Coroner after bcin? warned 
that h* need not make a statement was adnusstble at ha* tnal 
either as a confession under S 26 or under Ss iS and 21 The 
learned Judge howe\er held that the statement m question did 
not amount to a confe;»sion and admitted it 

3401a) The proviso does not prohibit the answers 
bj an officer of a compant duncg his exammaboa ujlder S J9® 
of the Comparues Act from being prmed m evidence agamstbna 
m subsequent criminal proceeding Ram 27 Cr L J 1383 9* 
I C 590 

341 Questions bv the Judge A intness cannot 
punished for refusing to answer a question put bj the Judge with 
a \new to cnimnal proceedings beuig taken agmjist the witnc^ 
Hart JO B 1S3 

Sec 133 An accomplice shall be a competent 
\Mtness against an accused person ? 
Aecompiicw and a con\iction is not illegal mere¬ 
ly because it proceeds upon the 
uncorroborated testimon\ of an accomplice 

^OTES 

342 Who are aceoitiphees ’ 

343 Accomphces i« a lTibcr\ ca^ 

344 Hearsa% r'tdenee 

345 Who are not accompUees ’ 

346 Difference betxeen an accomplice and a spy or de*e<*i’‘' 

347 ’^cope of the section 

34'5 Sec 133 ard til (J) Sec 114 

349 Corrohoraiion — 

(а) The evidence must eonncet and tdenixf^ each accused 

mth the offence 

(б) \a.vrt ard extent of eorrohcrcdion 

(e) CcTToboraiion must be b\ independent evidence 

350 Corpus delicti 
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351 Prn tons s/affWfnfs 

352 Cases 

333 EitJerce of acccmifhc* f« a bad Itiehhood case 

3 o 3 (“) Complainant~an accomplice 

342 \Mio are accomplices "> The (erm accomplice 'igni 

3 guiJt\ ass^nte in cnmc or as it is put in another case, 
’mere the witness sustains such a rehtton to the cnmmal act 
that he could be jointh mdiclcd with the defendant he is an 
accomplice Ramasu atm 27 M 271 

A witness who Ind prcMously been convicted of the same 
00 his own confession is in accomplice Rnmsodoy 20 
'• K Cr IQ I understand an accomjilice witness to be one who 
is^eithe being jointh tned for tin. same offence ind makes 
"■ soner 

ness 

idmc 

iteo 

Ram 

• le IS 

cognisant of the enm to which he testifies and look no means to 
prc'ent or disclose it hts evidence is no better than that of an 
accomplice Chando 24 W R Cr 55 

This ca«e has been distinguished in ’Smither 26 M i There 
IS nothing m the law is laid down m these sections fSs 114 and 
justify the broad proposition that the evidence of witnesses 
s'^ho a unit that the\ w ere cognisant of a crime that they made no 
to prevent it and that they did not disclose its commission 
s ould only be rehtd on to the same extent as accomplices The 
ocgree of credit to be attached to the evidence of such witnesses 
depmds on ill the facts and circumstances of the particular cise.' 
tn Chando s case 24 W R Cr 55 one of the witnesses S said 
she was present m tin. house at the time and witnessed the alleged 
rhurder She was related to the accused and said nothing about 
for four months In regard to her the Court made 
the above observations That was a dictum with regard 
to a particular witness and it by no means justifies a general 
propocition that evei3 witness in all classes of cases who acts as S 

must be treated as practitallj in accomplice The case of 
i^han 21 C 328 was also distinguished in this case ' In the 
application of the rule much depends on the nature of the crime 
and the extent of the complicity of the witness lO it If the enme 
a loiy deep one and the witness is so far involved m it as to 
render him apparently unworthy of credit he ought to be 
rohorated In R i Hargrave 5 C 5 . P 170 Pattesoll, 
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ruled that notwithstai ding fhat pei^ons present at and sanction¬ 
ing a prize figlit where one of tlie combatants is killed are guilty 
of manshiighter as principals m the second degree^ yet they are 
not such accomplices as to require their eiidenco to be confiimed 
if they ire called as witnesses agamst other parties f barged with 
the manslaughter Kamnsioamt 27 Jf 271 All persona coming 
technically uithm the category of accomplices cannot be treated 
as preuseij on the same footing the nature of the offence and the 
circumstances under uhich they make their statements are to be 
consiclererl Afal/i(tr 26 B 193 Uanmant 6 Bom L R *{43 A 
person who is aware 0/ the intention 0/ certain i>eople to commit 
a murder and does not disclose it to any body is a consenting 
party to the crime and in accomplice Shahrah 20 Cr L J 19^ 
49 T r 607 20 P R 1919 Cr 14 P \V R igig Cr Witnesses 
%vho had admittedly witnessed the crime and had assisted in con 
c<*alitig the emdence of that crime or at least had conniv ed at such 
thing bang done and who did not attempt to givt 105 information 
either to the police or to any other person to enable the offenders 
to he brought to justice ire not in a better position thin that of 
accomplices and it is not safe to accept their testimony unless 
corroborated by some independent circumstancps Hayaiu 
Cr L J 50 AIR 1929 Lah 540 WTiere witnesses appeared 
to have taken an active part 10 car-ying away a person alter he 
had been grievously assaulted and was in a helpless condition, 
and then leaving him m a field where he was subsequenth found 
dead, heli their evidence wis no better than that of accomplices, 
at any rate it would be most unsafe for (he Court to rely on their 
evidence unless corroborated in material particulars Altmuddift 
23 C 361 Where a person sees a murder committed and takes 
no means to disclose if his evidence must be considered as no 
better than that of an accomplice Nauab g L L J 322 (1923) 

AIR Lah 391 A witness is none the less an accomplice 
because at the time of bis giving evidence he has alreadv' been 
convicted or. his own confession Ramsodoy 20 W R Cr 19 
A person vvho witnesses a murder and gives no assistance to the 
victim and after the murder keeps qmet and gives no information 
to the authorities is little better than an accomplice and hi5 
evidence should be received with caution Titren 21 Cr L J» 
349 551 C 685 125 P J R 1920 WTiere the Station- 

Master of a Railway station was prosecuted along with another 
person, vvho was the goods clerk, on a charge of cnniinal breach 
of tnist as servant, and one G the servant of a firm of merchants 
loadetl 3 consiipiment of goods on behalf of the firm at the ap¬ 
pellant's station, but lo^s fhm the actual weight was entered m 
the books of the Railwij Company and the freight created to the 
compnny wis based on the false weight and a sum of Rs. 2 more 
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■was aUeged to ha% e been pajd 1 \ G and approjinated bj the 
accused hdd that the facts disclo c<l an offence either of 
receiving a bribe or that of criminal bicach of trust and the Sessions 
Judge misdirected the Jurv as to the evidence of G To constitute 
an accomplice there need onJj be the intention of assisting m the 
commisson of a erme but the accompIiLt need not know exactly 
■what crune was being committed 5«r;<i 24 C \\ N 119 31 

C L J 20 5S I C 674 Set O Hara 17 C 642 

343 Accomplice in a bnberj case. A person who 
offers bribe to a public officer is an accomplice in the offence of 
“^ing illfgal gratification CAagdii 14 B 331 Magan Lai 14 
^ lia Malhar 26 B 193 \\ here certain persons accompanied 

■another who was entrusted with and carried the money intended 
to be given as a bribe to the Head Constable with knowledge 
that it was to be so paid and in order to witness and assist in such 
Tajintnt thej were held to be accomplices liajam 2 C M N 
072 \ person who advances monej wuh the knowledge that 

hr^ has to be paid IS an accomplito bsuf 30 Cr I f 311 114 
^ p 457 (''ag 1 But mert knowledge that bribe is being given 
wall not make the per<on fiarticipator in giving the bribe ^i«g» 
53 B 479 31 Bom L R 545 31 Cr L J 65 See also 2 

W N 55 But mere presence of a person on the occasion 
of the giving of a bribe and his omission to promptly inform 
the authorities do not constitute him an accomplice unless it 
can be shewr that hi somehow cooperated in the pajment of 
me bribe or was instrumental in the negotiations for pajment 
UKdhar 27 f 144 Khadam 20 Cr L J 258 So the person 
who lent the money to the complainant could not be said to be an 
accomplice unless he had co operated in the payment of the bribe 
or was instnimental m the negotiations for its payment Deo 
Randan 33 C 649 Where a person paid money to a police 
officer to obtain his release from police custody in which he was 
detained on no reasonable or sufficient ground and it was extorted 
occause the Sub Insjiector refused to release him as he was bound 
to do unless he Were paid that money it was held that a person 
paying monev under such circumstances could not be regarded as 
an accomplice of such Sub-Inspector The charge against the 
accused Sub Inspector was under Secs 342 and 384 I P Code 
and the conviction was upheld Akahya 27 C 925 In Deo 
dfattdan 33 C 649 a distinction was drawm between voluntary 
accomplices and those who paid money unwillingly to meet the 
demand of a police officer and it was held that m the latter case 
a much slighter degree of corroboration is required than m the 
former See ilso Ufiendra i2 C M N 140 The limits of t 
application of the doctnne of necessity as an excuse for an*^ 
otherwise criminal are those presenb^ in Sec 94 I P. C 
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Therefore, witnesses who in order to avoid pecuniary injury or 
personal molestation had offered or given bnbes to a public 
servant were abettors of the offence of taking illegal gratification, 
and their evidence should be treated as that of accomplices, 
Magan I al 14 B 115 followed in SmUluy, 26 M 1 

344 Hearsay evidence. A statement bv a witness that 
he heard A say, in the absence of the accused that he had paid 
a sum of money to the accused as a bribe, is hearsay evidence 
and IS not admissible Rajont, 2 C W N 672 

345. Who are not accomplices. An accessory aftef 
the fart stands on a different footing from an accomplice ^Vberc 
a witness assisted in the concealment of the corpse after the murdef 
and could have been chained under Sec 201, I P Code, it 
was held that that was an offence independent of murder, 
the Witness could not nghtly be held a guilty associate with the 
accused in the crime of murder or liable to be indicted wnth him 
jointly and that he was not an accomplice Rama 
271 In connection wnth the above case it should be noted that 
the Witness was a youthful tool in the hands of the accuse who 
stood to him m hco fiarenlts Ste also dissentient judgment 
ofBoddam J Where an informer was upon his own statemCTi» 
cognizant of the commission of an offence and omitted to disclose 
it for sue dajs the Court was not prepared to say that he was 
an accomplice but held that his testimonj was not such as tO' 
Justify a conviction except where it was corroborated, 

2T C 328 See also Akshya, 27 C 925 ante 

346. Difference between an accomplice and a spr 
or detectis e "An accomplice confesses himself a cnminal, 
may ha\e a moti\c for giving information as it may purchase 
immunity for his offence A spy, on the other hand, mavbe ^ 
honest man , he may think that the course be pursues is absolutciv 
essential for the protection of his own interests and tho«e ofsociel'’! 
and if he does so, if he Mieses that there is no other method ot 

, . ^ I no 


distineuishes the spy from the accomplice, Jave Charan JO ^ 
363 If a person at the time of joining a conspiracy had no 
intention of bnnging his associates to book, but his scle 0 1 
was to Txirtake m the commission of the enme, he is not an in- 
fonner, but an accomplice His position is not modifi«i 
because later on he turns round and carries information to 
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pchce \{an^al 2() Cr L J 740 no I C 676 10 L L J 263 
A person who mike*; himself m a{*cnt for the prosecution either 
before associatinc with wrong-doers or before the actual per 
petration of the ofTence is not an nccomplice but a sp> detective 
or decoj whose cMdcncc docs not require corroboration though 
It IS entire!} for the Judge of fact to decide in eacli case what 
weight is to be attached to it and it depends on the character of 
each indisadtial witness in each case But a person who is associat 
ed mth an offence wafh criminal design and extends no aid to 
the prosecution til] after its commission is an accomplice requiring 
conoboratinn Cfialurbhuj 38 C 96 WTierc a woman who was 
not pregnant acting under police instructions asked the prisoner 
tosupplv her wath a noxious drug to procure her miscamage it 

held that the fact that the woman was a police spj m no wa} 
inaalidated her cndence nor must her caadence be regarded as 
that of an accomplice Btckley (iqoq) 2 Cr APP Rep 53 see 
also other cases cited in 38 C 96 WTiere the evidence mainly 
consists of police officers and spies it should be scrutinised and 
receded wath a good deal of caution Ntmal 31 C W N 238 
SeePw/iK h 50 (S) 

347 Scope of the section This section m unmistak 
able terms la> s down that a conviction is not illegal merely because 
It proceeds upon the uncorroborated testimony of an accomplice 
and to hold that corroboration is necessary is to refuse to give 
effect to Its provision Rantaswatm 1 M 394 see also Elaht 
5 W R Cr 80 F B Goharihan 9 A 528 Ram Saran 8 A 
3^ Chagan 14 B 331 Maganlal 14 B I15 ilf Ptllat 35 
M 397 12 51 L T 1 14 I C 896 

A conviction on the uncorroborated testimony of an ac 
complice IS not illegal where the presumption of untrustworthiness 
i^iebutted by special circumstances M Pillat 35 M 397 and 
the use of the word may instead of shall in ill (i) to Sec 114 
indicated that the Court is not compelled to raise the presumption 
nf untrustworthiness but need onl> consider whether the pre 
sumption should be raised per Wallis J Ibid The evidence 
of an approver does not differ from the evidence of any other 
^tness save m one particular respect namely that the evidence 
of an accomplice is regarded ah imtto as open to grave suspicion 
Accordingly if the suspicion which attaches to the evidence of 
^ accomplice be not removed that evidence should not be 
acted upon unless corroborated in some material particular and 
if the suspicion attaching to the accomplice s evidence be removed 
^en that evidence may be acted upon even though 
ed and the guilt of the accused may be established upon 
evndence alone In cases where the tribunal is satisfied for 
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reason that the evidence of the accomplice is truthful the 
tribunal is under no obligation to demand corroboration 
Rattan 30 Cr L J 137 9 P L J 672 AIR 192" 

Pat 630 A jurj maj if thev please act upon the 

evidence of an accomplice even m a capital case ivithout 
corroboration by independent evidence provided such 

evidence is left to them with such diiections and obseiva 
tions b> the Judge as the circumstances of the case may require 
pointing out to them the danger 0/ trusting to such evidenv,e Mhen 
it IS not corroborated by other untainted evidence Mohim 10 
BLR App io8 htdhuram 18 W R Cr 45 Elah Btix 
5 W R Cr 80 F B Baikant 3 B L R F B 2 (note) Sadht 

II V R Cr 63 O Hara 17 C 642 Ramsaran 8 A 306 

Ramasuami iM 394 Arttmugatn 12 M 196 Gangappa 38 B 
156 Ramasuamx 27 M 271 A conviction on the uncor 
roborated tesiimony of an accomphce is perfectly legal, and a 
direction to the jur> that it would be their dutj to convict if they 
believed the accomphce and gave credit to his evidence is a legal 
direction per Bhashyam Aiyangar J" in Ramaswamt S7 
271 Although as a general rule it would be most unsafe to 
convict an accused person on the uncorroborated evidence of an 
accomphce such endence must like that of any other wntness 
be considered and weighed by the Judge who in doing so should 
not overlook, the position in which the accomphce at the tune 0' 
giving his evidence maj stand and the motives which he may 
have for stating what is false If the Judge after making due 
allowance for these considerations and the probabilities of tha 
story comes to the conclusion that the evidence of the accomplice 
although uncorroborated is true and the evidence if believed 
establishes the guilt of the prisoner it is his duty to convict 
Gobardhan g A 528 sec also the observations of Scott J m 
Maganlal 14 B 115 

348 Sec 133 and 111 (b) Sec 114 But though See rW 
lays down an ab'olute rule of law the Court should also regard 
the rule of guidance laid dowTi in ill b Sec 114 Both Sec ^ 
and ill (6) are part of one subject and neither should he ignored 
m the exercise of judicial discretion The result appears to bo 
that the legislature has laid it down as a maxim or rule of evidence 
resting on human evjicrjence that an accomplice is unworthv 01 
credit against an accused person te so far his testimony implicates 
an accused person unless he is corroborated in matenal particulars 
in respect to that person that it is the duty of the Court vihicn m 
anv particular case has to do viifh an accomplices testimony to 
consider whether this maxim applies to this testimony or n® 
in other words to consider whether the requisite corroboration 
ivfumished by other evidence or facts proved in this case tnougn 
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at the same tmi" the Court ma\ ti^jhth in exceptional cases 
iiotttnthstandin!^ tlic maxim and in the absence of this cnrroboia 
ti-iT give cre Jit u tlu accomplice -.Itslimoiu against iht accused 
if it see-, pooj nasrn for dong su upon prounds other than s& 
to speak the {ktsoo il corrnboritim pff Phear T in ^(idhu 
31 R Cr ()<) \n accon 1 li • is a cemp tent witness itul there 
li no ab olute nile of law vnhah tmrts tli tt the conviction on the 
evidence of n acr«mphre is lad but there is an estiblished 
Faefice found-d on the ju hcial txpcri rc of ptnirations which 
requires enrrobo iti n bv «• m 'infsinttl evidence and th it in a 
mafenal pirticihr jointin^ n » onh to th crime hut to the 
Tiarticipation of tl i irc'i si in ll it crim*. ‘>iar\o>t(i iR f W N 
5 ao i-,Cr I f 43V j < i-_| PrcfJp 27 Cr L I 870 06 

1 C 127 S c al » \ill inta ta '’f prcsimintion 

allowed bv ill (i| that an ct mpjic is unwnrtln of 1 icdit unless 
he IS corroborated in mate ml parti iilars Ins become a rule of 
ptartice of almr t universal applicafi n Ma^an Lai 14 P US 
Ill (6) IS the ml and when U is dipart d from the Court si ould 
show 0- It shoill ipjoar tint the circumstanrcs lustifv the 
eicceptional tnatm nt of t)i rise It is not enough for a Court to 
state the rule fro fnrn a and merch as a rc non to evade it the 
Courts must ict up to it 'to long established a rule of practice as 
that which mikts it prudent as a genera! rule to require cor 
fOboration of arcomohees cannot without great danger to society 
he ignored simplj iDefausc See 133 declares that a conviction 
IS not illegal merelv because it proceeds upon the uncorroborated 
testimonv of accomplice per Jardinc J 10 Chcfan 14 ® 
331 The general result therefore is that m almost all cases the 
presumption mentioned m "^cc 114 dl (*) should be raised and 
corroboration in material particulars nquircd The bare cxis 
fence of a pnnciple is acknowledged m order to meet the require 
ments of very exceptional cases but from thp fact of the excep¬ 
tional character of these cases this principle is in practice cons- 
tantlv disapproved and frequenth violated \\oodroffeE\ 87S 

There mai he however cases of an exceptional character in which 

the accomplices evidence alone convinces a Judge of the tacts 
required to be proved and Sec i 33 would support him if he 
acted on that conviction without the corroboration usinllv 




Ihi- me et the W« nviH no* be con-*i>iered sneb accomplice*i ns to 
teqinre corrnbo*nt,o„ ol the.r tcstimm, tee isl supplementan* 
illmtnt.on to ,11 (61 of ‘^ee ”4 ■' no d»nbt that H 

hneorroborateJ CMdcnec ol »n accompbee ,s admissible m 


59S 


THE INDIAN EVIDENCE ACT. 1872. [ S. 133. 


0 . , 1 . . - / . i — _t /for the Judge 

■ ■ risoner on the 

omplices and, 

in the discretion of the Judge, to advise them not to convict upon 
such evidence , but the Judge should point out to the jury that 
It IS within their legal province to convict upon such unconfirmed 
eMdence R \ Baskervtlle, L K (1916) 2 K. B 658 fol m 
Jamaldt, 28 C W N 537 \^ere the learned Judge, in warnmg 
the jury, had at the same tune added that it was generally dan¬ 
gerous to act on such evidence alone, and secondly, he bad 
directed them to the effect that, jf they were satisfied with the 
evidence, and believed the same to be true, they ought to convict, 
notwithstanding the absence of such corroboration, the Court 
of Criminal Appeal quashed the conviction and the Lord Chief 
Justice observed, "It is quite clear, when one looks at the 
enumeration of the various courses, that nowhere is there to 
be found, directly or indirectly, any reference to a case m which 
it may be the duty of the learned Judge to advise the jury la 
such a case that they ought to convict", Beebe, 41 T. L. R. 635- 

349. Corroboration.—(a) The evidence roust connect 
and identify each accused mtb the offence. "Evidence 10 
corroboration must be independent testimony which affects th® 
accused by connecting or tending to connect him with the crime. 
In other words, it must be evidence which implicates him, that is, 
which confirms in some material particular not only the evidence 
that the crime has been committed, but also that the prisoner 
committed it The nature of the corroboration will necessarily 
vary accordmg to the particular circumstances of the offence 
1 ^ 13 1 _ . , » . , ttempl to 

. as corro- 

• evidence 

which shows or tends to show not merely that the crime has been 
committed but, that it was committed by the accused " "The 
corroboration need not be direct evidence tliat the accused com¬ 
mitted the crime, it is sufficient if it is merely circumstantial 
CMdence of his connection with the crime." Baikcmlle, 2 K P 
658 (1916) "It IS a practice, which deserves all the reverence 
of law, for Judges uniformly to tell juries that they ought not to 
pay any respect to the tesUmonj of an accomplice unless he is 
corroborated in some material circumstance In my opinion, 
that corroboration ought to consist of some circumstance that 
affects the identity of the party accused A man who has been 
guilty of a crime himself will always be able to relate the Incts 
of the case, and if the confirmation be onlv of the truth of that 
history without identifying the persons, that is really no cof- 
rolxjration at ill,” per Lord Abingcr in Farler, 8 C & P* 128. 
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“There is a great diflercnce between confirmations to the cir 
cnmstances of felonv and those which applj to the indmduals 
charged , the former onlj pro\e that the accomplice was present 
at the commission of the offence, the latter show that the 
prisoner was connected with it This distinction ought alwajs 
to be attended to ” 11 tikes, 7 C & I* 272 “WTiere an accom¬ 
plice speaks as to the guilt of three prisoners and his testimony 
1$ confirmed as to two of them onl> tl is proper, I think for the 
Judge to ad\ise the jurj that it is not safe to act on his testimony 
as to the third person in respect of x^hom he is not confirmed, for 
the accomphee may speak truly as to all the facts of the case, 
and at the same time in his exidence substitute the third person 
for himself in his narratix e of the case “ per Parke B in Siubhs, 
25 L J M C 16 cited m Elahee Buksh, 5 W, R Cr 80, see 
also Bathanlha, 3 B L. R F. B. 2 (note) , Mohesh, 10 B L R. 
455 (note), Chutterdharee, 5 \V R. Cr. 159; Beptn, 10 C. 973 : 
0 Haru, 17 C. 692 , Sagal Samba. 21 C. 642 , Ashraf, 42 C 25 , 
ItndaiKhan.SA 120. /warn, 3 Bom. H C 57 C C .Mohtudixn, 
25 M 143; Buihu. I B 473, Malapa Bin, n Bom H C R 
195, Knshnahhat, 10 B 319, Ramsaran, 8 A 306, Abdul 
Kmm, 1 All L J no 

b. Nature and extent of corroboration. If it were 
required that the accomphee should be confirmed m every detail of 
the dime, his evidence would not be essential to the case, it would 
be merely confirmatory of other and independent testimony, 
^sktrvtUe, 2KB 658 (1916) Gallagher, 15 Cox. C. C 291. 
Bernard i C & P 88 Bo^es I B A S 311 "It is sufficient 
d the evidence is confirmatory of some of the leading circums¬ 
tances of the story of the approvers as against the particular 
prisoner that he has told the truth as to the rest The true rule 
on 
pre 
the 
see 

]ust ground for believing that he also speaks truth m other parts 
as to which there may be no corroboration”, Kala Chand, ii 

R Cr 21 It IS not necessary that an approver should be 
corroborated as regards every smgle statement which he makes, 
Sure!,h ^9 Cr L J 705 4 C L J 471 I R 1928 Cal. 309. 

But It must be exidcnce which implicates him that is, which 
confirms m some matenal particulars not only the evidence that 
some enme has been committed but also that the prisoner 
•committed it although it is not ncccssarv that there should be 
corroboration of all the circumstances of the crime The 
corroboration neeJ not be direct evidence that the accused 
committed the crime it is sufficient if it is merely circumstantr’ 
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evidence of his connection with the crime Rampershad^ 
2 Luck 631 29 Cr L J 129 AIR 1927 Oudh 369 

Ordinarily speaking the evidence of an accomplice should 
be corroborated m material particulais At the same time 
the amount of criminality is a matter for consideration 
where a person is only an accomplice bj imj hcation or in a 
secondarj sense his exndcnce does not require the same amount 
of corroboration as that of the person who is an actual partici 
pator \ ith the principal offender In dealing with the question 
what amount of corroboiation is required in the case of testimony 
gi\en b} an accomplice the Courts must exercise careful dis¬ 
crimination and look '•t all the surrounding circumstances in order 
to arm c at a conclusion whether the facts deposed tob> the person 
alleged to be an accomplice are borne out by those circumstances 
or whether the circumstances are of sacli a nature that the 
cMdence purporting to be given by the alleged accomplice 
should be support^ in essential and material particulars by 
endence altuiide as to the facts deposed to bi that accomplice, 
Kamala 28 C 359 All persons comine technically withm the 
categorj of accomphees cannot be treated as on prcci^elv the 
same footing The nature of the offence and the circumstances 
in which the accomphees make their statements must ahvajs be 
considered No general rule on the subject can be hid do\TO, 
Malhar 26 B 193 

(c) Corroboration must be by Independent oidence 
Corroboration must be by some evidence other than that of an 
accomphee and therefore one accomplice s evidence is not 
corroboration of the testimony 0/ another accomplice Baskentlle 
2KB 638 {igi6) Malappa Bin ii Bom H C R 196 A 
conviction based on the testimony of an approver uncorroborated 
as to the idcntitj of the accused person cannot be sustained and 
confessions of co prisoners implicating him, cannot be accepted 
as sufficient corroboration of such tcstimon) Buddhu i Bom 


accomplice or statement of one co prisoner Tlie confession of 
a ro prisoner cannot be held fo be suffiacnt corroboration of the 
IcstimonN of an accomplice against the other pn«oncrs Dirarka 
5 V R Cr 18 Flahi But 5 \\ R Cr 80 Ui iq 

\\ R Cr 57 Sadhu 21 ^\ R Cr 69 ^falappa 11 Bom 
H C R 19' Daijoo 25 W R Cr 43 Udhan Bind 19 V R 
Cr OS Bfput 10 C 960 IfosArn 4 A 46 Rimsaran 8 A 
306 Badhtt I B 175 hrtshnahhat 10 B 319 AbJul Karim, 
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I ^ L J , jio, Bahif All Gazt, 42 C 7S9, Chagan, 14 B 331; 

3S C 559 Tainted evidence is not made better by being 
cojbled m quantilj or b^ being corroborated by other tainted 
CMO^e, Jaffa? Ah, Batjoo (Afite) One approver cannot 
corr^rate another approver unless there is something on the 
rreord to show that tlicj had no chance of collaboration before 
P'uig enderjce l/niisAi 27 Cr L J 600 94 I C 264, se( also 
27 Cr L J 879 96 I C 127 A I R 1926 A 705. 
toiToboration need not be such as ttculd in itself be sufficient 
a basis for conviction, Barkal, 28 Cr L J 625 103 

1 C 49 But see .djAii, 4 C 483 


350. Corpus delicti Not onlj as to ficrsons spoken of 
bv an accomplice must tlicrc be corroborativ c evidence, but, 
^hich i> more important still as to the corpus dehcH, there must be 
scare pnr'a facie evidence pointing the same 'v'ay to make the 
evidence of an accomplice sati>factor>' As has been recognised 
w Jnaaj uses, the man who charges another 'vjth commission 
01 a crime m which he himself is implicated, requires corrobora¬ 
tion as to the particular person, but still more as to the existence 
w any crane, or of tlie particubr crime, from the penalty for which 
® free on the understanding that his testimony will he 

valuable for the prosecution,” Chalur, z B 475 Note 

Tt statements. In Malappa Bui, ii Bom. 

« C R 196, the Bombay High Court refused to accept as evi- 
corrolxirative of that of an approver, statements by him 
on difierent occasions to his parents shortly after the murder, 
pointing out that his statement, whether made at the tnal, or 
» u ^ tnal and m whatever ^ape it comes before the Court, is 
only the statement of an accomplice, and docs not improve 
by repetition, see also Btfin 10 C 970 In P .1 Ptllat 35 H 
397 (F B ) the majonty held that the former statements of accom- 
are legally admissible to corroborate their testimony, and 
be considered for what they arc worth, though the weight 
m be attached to them depends 
the express rule of law stated 

® by a maxim embodicc ' 

hich IS not of universal application 

352. Cases Pos'cssion of property taktn from a murdered 
person is not adequate corroboration of the evidence of an ac¬ 
complice chafing such person m tiossession with partiapation 
m ffie murder, though it would no doubt be corrot ” 
evidence that the prisoner participated m a robbery, or ♦ 
had dishonestly received stolen property, Ram Saran, ? 

«ut see also Sami, 13 M 426 
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Assocntion of the accused persons under extraordinary 
circumstances and at a place where they are not likely to he 
unless they were in concert is some corioboration Farhr 8 
C &P 108 

^ " Straight J re¬ 

nt the absconding 
with the murder 

of N IS a corroboration of a kind that in a case like the present 
may be acted upon But Brodhurst J followed Sorab 5 W R 
Cr 28 where it v.s.% held that a man who runs away may he 
and often is innocent and presumption of guilt which may anse 
from such a course is usually but a very small item in the evidence 
on which conviction is bas^ Set also Rakkal 2 C W N 81 

The recovery of a portion of the stolen property from the 
possession of the accused is a sufficient corioboration m a case of 
dacoity But the mere fact that certain persons accused of 
committing dacoity were seen together at a place other than that 
at which the dacoity was committed on the day previous to the 
dacoity is no such corroboration Moula 26 Cr L J 693 

In dealing with the evidence of an accomplice the Judge is 
not bound to rely on such statements only as are corroborated 
bj other rehahle evidence Once a foundation is established for 
a belief that such a witnss is speaking the truth because he is 
corroborated by true evidence on material points the Judge is at 
liberty to come to a conclusion as to the truth or falsehood of 
other statements not corroborated Bhimrao 26 Cr L J 896 
86 I C 72 27 Bom L R 120 

The discovery of blood in the convict s house and on his 
finger nails and his suspicious conduct on the day of murder 
afford an amplt. corroboration of the approver s testimony 
G7 ilam 4 L L J 405 

The amount of corroboration required in a particular case 
must however depend upon the pecuhar circumstances of that 
case \Vhere the evidence of an approver is corroborated hy 
(fl) the existence of the motive for the enme (i) by the absconding 
of the accused and (c) by the presence of marks of human blood in 
the Join cloth which the accused »as wearing at the tune of 
hJs arrest held these facts sufficiently corroborated the 
testimony of the accomplice Naratna 29 Cr L J 209 9 ^ 

I Cr R 497 

^\^^cre the corroboration offered is the statement of two men 
who apparently knew something about the matter from the very 
beginning but refused to make any statement until the third day 
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of the police mvesUgaiion, the statement must be regarded with 
^piaon and is not sufficient corroboration, Falla, 23 Cr L T 
•476: 67 I C 628 2 L L J 296 18 P \V R 1922 

^^Tiere it is stated bj the approvers that a particular accused 
■^a partj to a murderous conspiracy the fact that there is 
evince that he did aid the parties to that conspiracy to obtain 
oaraerous weapons is sufficient corroboration Tola 23 Cr L J 
^ 69 I C 462 Ewdcncc tending to show, that the co accus^ 
r some of them were seen in the company of the approver at 
'acmitj of the places at which he sajs dacoities iwo 
w committed, is not sufficient corroboration in support of his 
statement. Karyam, 37 Cr L J 107 32 I C 843 

The eiidcnce that tlie accused appeared before certam 
which made certain inquires into certain thefts or 

thej received monejs promising to restore property cannot 
corroborative evndencc of an offence under S 401, I P C 
® e evidence of witnesses that the assembling of the 

*01° a particular well was always followed by a theft is 
^suffiaent corroboration where none of the witnesses ever 
to the police at the time of the occurrence of any one 
‘ the thefts that it was preceded by a meeting of the accused 
p particular well, 3/nns/i», 27 Cr. L J 600 94 I C 264 27 
r ^ 276 The existence of general hostility, general enmity 
MU a desire strong, or a motive, however effective, to procure 
“S death of another person may be a piece of circumstantial 
^oence but is not corroboration of a statement of participation 
“ a particular enme, Kalua, 27 Cr L j. 746 95 1. C 74' 24 

409 

•*0.3 Evidence of accomplice In a bad livelihood case, 
nere is no rule of law to prevent the evidence of an accomplice 
®*ng tahen and acted upon in a bid livelihood case, even if there 
6 no other independent testimony to corroborate it, Rajam, 
^3Wl^Cr24 

353(a) Complainant—an accomplice. Where the com 
ptamant is an accomplice in an attempt to swindle the Govern¬ 
ment and the public by the use of forged notes, it would be unsafe 
0 rely on hiS Uncorroborated evidence, Hvlas, 28 Cr L J 2 99 

^ C 34 

Sec. 134. No particular number of witnesses 
Number of wit shall in aiiv case be required for the 
proof of any fact 

354. In judicial decisions the Courts are concerned with the 
quality of the evidence and not the qumtity , and the conviction 
“Pon the statement of the complainant alone is lawful, Kulutn, 



404 


THE INDIAN EVIDENCE ACT. 1872 [ S 135, 


22 W R Cr 32 A Magistrate is fully justified in believing one 
witness in preference to three others if he sees reason to do so 
and it was not legally necessary that he should detail his reasons,. 
Gohtnd 24 W R Cr 18 Where there is serious enmity between 
the complainant and the accused it is unsafe to convict the accused 
on the bare statement of the complainant Bhangt, 24 Cr L J 
369 72 I C 360 4 Pat L T 503 It IS not safe to convict 

an accused on the sohtary statement of a witness who is not dis 
interested speciallj as other persons who if his evidence were 
true would be able to corroborate him are not produced Ntira 
3 L L J 482 The conscience of the Couit must be satisfied 
as to the guilt of the accused persons before they can be con 
victed the mere numerical strength of the witnesses cannot be 
taken as establishing beyond doubt the fact to be proved 
Brahamdeo 21 Cr L J 33 54 I C 241 1920 Pat 24 

355 Perjury cases There is no provision m the Act 
similar to the English rule reqmnng corroboration m prosecution 
for perjury But it has been held that though a conviction based 
on the evidence of one witness is not bad the English law which 
is based on substantial justice may be followed as a safe guide, 
Gangadhar 28B 479 Lai Chand BLR Sup vol 417 T B 


CHAPTER X. 

Of the Examination of Witness. 

356 Process to compel the attendance of witnesses m 
cnminal trials 13 provided for by the Criminal Procedure Code 
This chapter lays do\vn the rules as to the exaimnation of the 
wtnesses who are already before the Court Chapter XVII of the 
Cnmmal Procedure Code lajs down the procedure in the case of 
enquines into cases tnable by the Court of Sessions or High Court 
Chapters XX—XXIII lay doivn the procedure for the tnal of 
summons cases warrant cases summary trials and trials before 
the High Court and Court of Sessions Ss 503 507 Cr P Code 
contain the rules foe examination of witnesses on commission 
m cnmmal cases 

Sec. 135. The order in which witnesses are 
produced and examined shall be 
fgulated by the law and practice 
of Witnesses lOF the time being relating to 

civil and cnmmal procedure, res¬ 
pectively and, m the absence of any such law, by 
the discretion of the Court 
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357. Ordering witnesses out of Court If the Judge 
essential to di«co%cnnff the truth that the sntnesses 
■sncnld be examined out of the heanng of each other he uill order 
then all on l)Oth sides to withdraw excepting the one under 
-examination Such an order is upon the application of either 
at any penod of trial rarely snthheld but it cannot be 
■Gananded as of stnet right \Micn excluded they must not be 

cmimunicated xvath as to the proceedings of the case and those 
already examined should remain in C^rt till the others have 
testified The exclusion has been held to embrace the parties to 
^ action, since these are now competent as witnesses the 
>n a cnmmal case R \ Aeirwatt (3 C &K 252 260) 
Weoical and other professional tntnesses summoned to give 
^ent^c opinions upon the circumstances of the case as estabhshed 
by other testimony will be permitled to remain in Court until 
tbis particular class of evidence commences but then like 
ordinary witnesses they snti have to withdraw and to come 
w one by one so as to undergo a separate examination In i? v 
««rpAy 1837 Coleridge J observed that it was almost a matter 
^or the opposite party to have a witness out of Court 
Ifgal ar^ment was going on rcspectmg his evidence 
l‘ajlor 917 918 Phipson 462 463) If a witness remains in 
1 contrasention of an order to withdraw he renders himself 
Uable to fine and impnsonmimt for contempt but his evidence 
although open to strong observation cannot be rejected {Chandler 
■V Horne 2 M & R 422) Ibtd 

358 Order In svhlch witnesses to be examined WTiile 
Gounsel has discretion the Court also has power under this section 
^ direct the order in which \vilnes9cs cited by a party should 
examined 16 C W N 265 But the Court should be very 
slow to interfere with the discretion of counsel as to the order 
“ which the witnesses should be examined 5 C W N XV 

358(a) Evidence in rebuttal Where in a Sessions trial 
rebutting evidence was allowed to be brought on the record at a 
te stage for the purpose of contradicting the evidence adduced 
on behalf of the defence held the course adopted was justifiable 
nnder Sec 540 Cr P C and S 135 Evidence Act Nayan 34 
W N 170 


Sec. 136. 

to decide 


When either party proposes to give 
evidence of any fact, the Judge 
may ask the party proposing to 
give the evidence in what manner/ 
the alleged fact, if proved, woiJd 
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be relevant and the Judge shall admit the evi¬ 
dence if he thinks that the fact, if proved, uould be 
relevant and not otherivise 

If the fact proposed to be proved is one of which 
evidence is admissible only upon proof of some other 
fact such last mentioned fact must be proved before 
evidence is given of the fact first mentioned unless 
the party undertakes to give proof of such fact, 
and the Court is satisfied with such undertaking 

If the relevancy of one alleged fact depends upon 
another alleged fact being first proved, the Judge 
may in his discretion, either permit evidence of the 
first fact to be given before the second fact is proved, 
or require evidence to be given ot the second fact 
before evidence is given of the first fact 

Jlluslrattons 

{a) It IS proposed to prove a statement about a relevant 
fact by a person alleged to be dead whuh statement is relevant 
tinder section 32 

The fact th-it the person is dead must be proved by the person 
proposing to prove the statement before evidence ts gi\ en of the 
statement 

(6) It IS proposed to prove by a copy the contents of a 
document said to be lost 

The fict that the ongmal is lost must be proved by the person 
proposing to produce the copy before the copy is produced 

(c) A is accused of receiving stolen property knowing it to 
have been stolen 

It IS proposed to prove that he denied the possession of the 
property 

The relevancy of the denial depends on tlie identity of the 
property The Court may m its discretion either require the 
property to be identified before the denial of the possession is 
proved or permit the denial of possession to be proved before 
the property is identified 

(d) It IS proposed to prove a fact (d) which is said to have 
been the cause or effect or a fact in issue TJiere are several 
intermediate facts (B C and D) which must be shown to 
before the fact {A) can be regarded as the cause or effect of the 
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^ct la iVTjc. Tlie Court tna^ eiUict permit A to be proved beforo 
B, C cr D js proved or maj require proof of H C and D before 
permuting proof of A 

359 In order to a«;ccrlain tlic riltvancv of the evidence 
wnith a part) propo«e<i to give the Judge nnv the party 
proposing to give rvidcnce in vvliat manner the evidence tendered 

w relevant and he miv then decidt is i<> idmissibilitj S 298, 

P Code lavs down tliat in casts tn iblc b\ Jurj it is the 
Judge to decide all questions as to relcv incj of facts 
wlucii jt IS proposed to prove and the adniissibilitj of evidence, 
2nd in his discretion to prevent the production of inadmissible 
evidence vvhether it is or not objected to bv the parties Questions 
25 to admissibility of ev idencc should Renerallj be determined 
25ante instead of admitting the evndencc in the first instance 
^d reservang the question of law as to its admissibility until the 
final judgment in the case 7?rt»ijifciiK 2 C W N 188 And 
^nerc a Judg^ is m doubt as to the admissibility of a particular 
fi* evidence he should declare in fivoiir of admissibility 
f2‘«er than of non admissihililv PaiaKdhart iz All i 

360 Para 2 This para '•hould be rcul with S 104 antt 
2fid the illustrations attached thereto Illustrations («) & (6) 

, * 104 and ill (6) of this section clearly explain the meaning 
Of this clause 

361 Para 3 This clause is illustrated by illustrations (c) 
« {d) The Second and third paras arc designed to obviate the 
inconvenience that would arise if the rules of evidence are rigidly 
omorced and no question is allowed to be put which at the moment 
"'hen it IS put could not be justified It often happens that an 
agent for instance to cany a message and bring back an answer 
to do some other act is put into the box before his agency or 
2Uthority is proved Thereupon an objection is taken by the 
opposing counsel that the evidence is not receivable because 
the agency is not prov cd An undertaking is usually then given 
that the evidence to prove the agency will be forthcommg at a 
later period whereupon the case proceed If the proof of agency 
should break down the whole of the alleged agent s evidence 
JS expunged from the Judges notes It would be highly incon 
vement to interrupt the witness m his story and cab another 
"itness in the middle of his examination to prove agency It 
IS to meet such a state of things that this clause is provided 
(Norton Ev 327) 

Sec. 137. The exanunation of a witness by the 

Exammatjon m p'ltty who calls him Shall be called 
his examination m chief 
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be relevant and the Judge shall admit the ew- 
dence if he thinks that the fact, if proved would be 
relevant and not otherwise 

If the fact proposed to be proved is one of which 
evidence is admissible only upon proof of some other 
fact such last mentioned fact must be proved before 
evidence is given of the fact first mentioned unless 
the party undertakes to give proof of such f<ict 
and the Court is satisfied with such undertaking 
If the relevancy of one alleged fact depends upon 
another alleged fact being first proved, the 
may in his discretion either permit evidence of the 
first tact to be given before the second fact is proved, 
or require evidence to be given ot the second fact 
before evidence is given of the first fact 


Illuslraltofts 


(a) It iS proposed to prove a statement about a relevant 
fact by a person alleged to be dead whuh statement is relevant 
under section 32 

The fact that the person is dead must be proved by the 
proposing to prove the statement before evidence is given of tne 
statement 

(i) It IS proposed to prove by a copy the contents of a 
document said to be lost 

The fact that the ongmal is lost must be proved by the pei^o® 
proposing to produce the copy before the copy is prooucecl 
(c) A IS accused of receiving stolen property knowing it to 
have been stolen 


It IS proposed to prove that he denied the possession of the 
property 

The relevancy of the denial depends on the identity of 
property The Court may m its discretion either require 
property to be identified before the denial of the 
proved or permit the denial of possession to be proved t>ci 
the property is identified 

(<f) It IS proposed to prove a fact (A) which is said to ha'® 
been the cause or effect or a fact m issue There are se 
intermediate facts (B C and D) which must be shoim ® - ^ 
before the fact {A) can be regara^ as the cause or effect 0 
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fact m isyuc Tlic Court maj either iiermit A to be proved before 
D C Or D IS proved or ma\ require proof of B C and D before 
pennjtting proof of A 

359 In order to a'^rcriain the fclL%anc\ of the evidence 
vmch a panj proposes to gi\o the Judge niaj asK the party 
proposing to gi\c iviUtncc m what manrier the evidence tendered 
^ relev ant and he maj then decidt as to iin admissibilitj S 298, 
Cr P Code lajs dovv-n that tn caces triable bj Jurj it i-, the 

K the Judge to decide all questions as to rtlcvancj of facts 
vriuch it IS proposed to provi and the admissibilitj of evadence, 
and in hjs discretion to prevent the production of madmissible 
evaaence vvhether it is or not objected to bj the parties Questions 
iS to adimssibilitj of evidence should generally be detennined 
as ttej ari'e instead of admitting the evadcnce m the first instance 
ana reserving the question of law as to its admissibihtj until the 
final judgment in the case 7 ?<tm;i 6 ii« 2 C \\ N 188 And 
wnerc a Judge is m doubt as 10 the adnn sjbihtj of a particular 
of evidence he should declare m fivour of admissibility 
rather than of non admt«sil>ilit\ Palakdiarx 1 All i 

360 Para 2 Tl is para si ould be rcud with S 104 ante 
and the illustrations attached (hereto Illustrations (0) A (b) 
of S 104 and ill (6) of this section cleari> explain the meaning 
ol this c.lau«e 

36 1 Para 3 This clause is illustrated by illustrations (cj 
« (<f) The second and third paras arc designed to obviate the 
inconvenience that would arise if the rules of evidence are rigidly 
enforced and no question is allow id to be put which at the moment 
''hen It IS put could not be justified It often happens that an 
agent for instance to cany a message and bring back an answer 
to do Some other act is put into the box before his agency or 
authonty is proved Thereupon an objection is taken by the 
opposing counsel that the evidence is not receivable because 
the agency is not proved An undertaking is usuallj then given 
that the evidence to prove the agency will be forthcoming at a 
fater period whereupon the case proceeds If the proof of agency 
should break down the whole of the alleged agent s evidence 
IS expunged from the judges notes It would be highlj incon 
Venient to interrupt the witness m his storj and call another 
Witness m the middle of his examination to prove agenc> It 
»s to meet such a state of thugs that this clause is provided 
(Norton Tv 327) 

Sec 137. The examination of a witness by the 
Exammation in party who Calls him shall be called 
his examination in chief 
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The examination of a witness by the adverse 
- „ , party shall be called his cross- 

Cross-exammation ^ . 

examination 


The examination of a witness, subsequent to the 
„ . cross-examination by the party who 

called him, snail be called his re¬ 
examination 


Sec. 138. Witnesses shall be first examined in- 
Order of exami chief, then (if the adverse party so 
desires cross examined then (if the 
party calling him so desires) re-examined 

The examination and cross-examination must 
relate to relevant facts, but the cross-examination 
need not be confined to the facts to which the 
wtness testified on his examination-in-rhief 

The re examination shall be directed to the 
mnei.c,n oi re explanation ol matter re/erred to 
•jEaminatloa in cross-exammation , and 11 new 

matter is, by permission of the 
Court, introduced in re examination, the adverse 
party may further cross examine upon that matter. 


NOTES 

362 Control of the Court 

363 Objection to competency 

364 Inadmissible evidence Duty 0/ Court 

365 Objection by parties 

366 Volunteering eixdence 

367 Heleiant facts 

368 Fxatntnation tn chief 

369 Cross examination 

370 Not liable to he cross-examined 

371 Witnesses liable to be cross-examined 
271(1 \S itirts tuienlionally called and suorn eV 
371ft Parly s oitn wilrfesi 
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called by co-^accustd 

372 OmnioniocrDsi^txatrttte Effect 

373 Cfosi»M(jwjHrt/to»} as to doeumcrts 

374 Hearsay tn cross'cxamtnalton 

375 II hat questions may be put tn cross~examinaiton 

376 Limits of cross-examination 

377 hii”hts of cross examination 

378 Cross examination in Sessions ^«yi<»ri« 

379 Death etc before cross-examnalton 

3^'^ hat cross-examination lets in 

381 R«*e;raniinii/ion 


DO i)i A of the Court The ex\mmation lies chiefly 

bemo^i Jodge before whom the cause is tried it 

nature susceptible of but few positive and 
(Greanleaf E\ 543) The discretion extends to 
nnme the length of time and the extent to which the witness 
tract '''licre an attempt was being made to pro 

sxamination in chief of the defence witnesses to a most 
ecessary extent so as to cause delay if not to prevent the 
yny. , of the case and the address of counsel had 

iinrR«^» tt ^5 dajs it was held that the Magistrate was not 
of ^ fixing a time limit for the examination m chief 

Chtxt. *’®^^'hing Witnesses and for the close of the address 
I C See also Jehangtr 18 Cr L J 54 37 

Jud? 20 S L R 148 See 165 f^ost) feives power to the 
f3cts *0 discover or to obtain proper proof of relevant 

^ny question he pleases m any form at any time 
y "’itness or of the {larties about any fact relevant or 
S 16G (^ 05 /) gives the same power to jurors and 
clwef^k'^ I^ut where the Sessions Judge on the examination m« 
deraw 1”® finisl cd questioned almost all the witnesses at consi 
that Upon the very points to which he must have known 

dire #I!r^ ‘^ross-examination would certamh and properly be 
tion*'h 1,^^^ result of this was to render tJie cross examina 
assist ^ prisoners pleaders to a great extent ineffective by 
whi Witnesses to explain away in anticipation the points 

jnight have afforded premier ground for useful cross ex- 
ol learned Judges remark^ It is not the provnnee 

gjj. Court to examine the witnesses unless the pleaders on 
tion^'^ *'“‘2 have omitted to put some material question or ques 
jjg, ^ ®ttd the Court should as a general rule leave the vvat 
of th^ V pleaders to be dealt with as laid down m Sec 138 
tie Act The Judge s power to put questions undtr Sec 163 i* 
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certainij not intended to be used m the manner ^\hlch we ha^e 
had occa'ston to notice m the present case Btir 6 C 279 

Ad\ocites ha\e ample discretion in the conduct of the ca'e of 
avhich the\ aie m charge and the Courts cannot fetter their dis 
cretion bj insisting that their case should be put to this intnes? 
or that MahanwMd 20 Cr L J 566 S'* I C 54 

363 Objection to competeno The intncss must be 
competent The most conienient time to object to the compi'* 
tcnc\ of a witness is before he is sworn 5 ardle^ lO M A 

But the Icgidature has not presenbed an infle.\ible rule of unt 
\er5il appheauon to the effect that before a child of tender 5 cars 
IS questioned tlie Court must b> a p^ell^unar^ examination 
test his capacitj to understand and to gis e rational answers and 
must form an opmion os to the competencj of the witness before 
the actual e\ammation commence^ In fact the cose of (? ' 
n Iwiehtai (1866 L R I C C R 33) slicwi, that the inconipetcncj 
of 1 witness maj lerv weUappearm the course of his examination 
in-chicf and the cMdcnce of a witness so found to be incompct^t 
mi\ at that stage be withdrawn from the jun \<j/ar 41 C 4 °^ 

364 Inadmissible Eatdence Duty of Court All ques 
tions as to the admissihiliti ol eaidoncc are for (he Judge and 
in cases tried bi jura it is the duti of the judec to decide all 
questions of admissibihtx and m his discretion to preaent the 
production of inadmissible eaidence w 1 ether it 1 or is not objwlod 
to b\ the parties (Cr P Code ^ ■»oS) The moment a ivitne^ 
commences ginng e\idence which is midmissible ho sfoulo 
be stopjwd b\ the Court It is not s-^fe to reh on a subsequent 
exhortation to the jurj to reject tht hearaa caidence and to 
decide on the l^al evidence alone Pitainhar 7 W R Cr ^5 
In deciding the question whether certain evidence be admi'^^® 

ornot it IS necessarv to look it the object for which it i 5 produced 

and the point it is intended to establish for it ma\ be admis 
siblt for one purpose and not anothtr Gajjit 6 C 193 
instance the information whether tnie or fiJse on which a 
acted IS often material to explain his conduct and rs then on'iual 
evidence vvhile if it be us^ to prove the (nith of the matter 
staled It is hearwv The lest of vv bother a declaration belo^"* 

to one class or the other is therefore the purpose for which 

tendered (Phip 2 ) But under the Evidence 4 ct admissihnn) 
IS the rule and exclusion the exception and circumstances wh'^ 
under other sv stems might operate to exclude arc under IW 
Act to bo taken into consideration onlv in judging of the v^« 
to be allowed to evidence when idmitted Monaptirta 16 B 
And when a Judge is in doubt is to the admissibihtv of a parn 
culir piece of evidence he should declare in favour of adtni^i 
bihlj rvthcr than of non adimssibilitv Palakdhari 12 A 43 
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365 Objection b\ parties If the objection is prima 
/«!< 'iustainablc then the oppinent must sliou tic Court that 
the evidtnce <siti«fus tin hw If liottc\«r the cMdcncc apears 
to the Court to be primn Jute adnii sil le it for the objector to 
^2ke out the ground-! of his objection Thi objection should 

esjwnfic It should declirc tint the csidtncc Molates a named 

principle or rule of law (Woodroff p I'O) 

366 \oluntccrind Csidencc \ witness may not foist 
>nto hi5 answer on cro s oaammation or indeed on an\ exannna 
non statements not in insuer to nor t\planator\ of his answers 
to questions jut to him This is denominated soluntcenng 
evidence and the pleader of opjsosite party should be on his guard 
0 chwh its introduction b\ objection Norton (3'’9 330 ) The 

a] Judge should ujxin motion strike out the answers that are 
to the questions askcl But where only a part 
Will* k responsive to the question only that part 

^1 be stnken out which ts obicctionablc for not being respon 
si'e ('^oodroffe p 897 ) 

367 Relevant Facts The crossc\..minafion as well 
^tne examination in chief must relate to relevant facts Under 
^ 5 evidence may 1 ( given of such facts as are declared to be 
*eicvMt and of no others \ statement elicited in cross cxamina 

ion by the defence to the effect that the accused had been re 
^ted as a thief cannot be legally admitted m evidence il/» 
9 Cr I J 576 

368 Examination in chief As soon a® a witness has 
neen duly sworn the party by whom ho is produced usually 
examines him to elicit from him all the facts he can prove in 
support of such party s case Facts showing any special means 
of knowledge opportunities of observation reasons for recollec 
lion or belief or other circumstances ircreasing his competency 
to speak of the particular case may be elicited in chief as well 
as controverted in cross examination (Phip 463) In general 
a^d unless the case be one m which evidence of reputation is 
admissible witnesses must speak only to facts within their own 
knowledge and will not pennitteii except under special 
circumstances to express their belief or opinion For instance 
•n an action for slander if the words used are alleged to have been 
spoken m a sense different from their ordinary meaning a by 
stander cannot be asked in the first instance what he understood 
Dy them but the proper course is to ask the witness whether 
fhere was anything to prevent the words from conveying the 
Weaning which they would ordinarily convey to him and th 

if he states any facts which lead to the inference that thev w 
'ised m a peculiar sense a foundation will have been laid for 
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question what did you understand by those words’ But the 
law does not require a wtness to speak even as to facts which are 
within his own knowledge with such certainty as to exclude all 
doubt and if he has any personal recollection of the fact under 
investigation he may state what he remembers and leave the 
jury to judge of the weight of his testimony On some particular 
subjects positive and direct testimony is often unattainable 
In such cases a witness is allowed to testify as to his belief or 
opinion or even to draw inference respecting the fact m question 
from other facts which are within his personal knowledge Ac 
cordmgly it is common for witnesses to express their belief res 
pectmg identity of persons and things as also respecting the 
genuineness of disputed handwriting (Taylor 929 930 ) The 
party examining a witness in chief is bound at his peril to ask 
all material questions in the first instance and if he fail to do 
this it cannot be done in reply No new question can be put in 
reply unconnected with the subject of cross examination and 
which does not tend to explain it If a question as to any material 
fact has been omitted upon examination m chief the usual course 
IS to suggest the question to the Court which will exercise its 
discretion in putting it to the witnesses (Woodroffe 899 ) As 
to hading ^ttesitons see notes under Secs 141 J42 post As to 
refreshing memory of the witnesses by reference to documents 
see notes under Secs 139 161 post As to cross examination of a 
viitness hy the parly calling him see notes under S 154 post As 
to Corroborative evidence see notes under Ss I56*i58 post 

869 Cross-examination The object of cross examina 
tion is two fold—to weaken qualify or destroy the case of the 
opponent and to establish the party s o'vn case by means of his 
opponent s witnesses It is not confined to matters proved m 
chief the slightest direct examination even for formal proof 
opens up the whole of the cross examiner s case Uith the above 
view the witnesses may be asked not only as to facts in issue 
or directly relevant thereto but all questions which though 
othenvise irrelevant tend to impeach the credit of witness m the 
manner provided by Ss 146 and 155 post (Phip 472) The 
cross-examination is not I mited to the matters upon which the 
witness has already been examined in chief but extends to the 
whole case Consequently if a plamtifi calls a wtness to pro'c 
the simplest fact connected with this case the defendant is at 
liberty to cross-examine him on every issue and by putting 
leading questions to establish if he can his entire deienco 
(Taylor 945) Amnia 42 C 957 B> cross examination the 
situation of the witness with respect to the party and to the subject 
of litigation his intention his motives his inclination and pre 
judices his character bis means of obtaining a correct and certain 
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incwlcdge of the facts to winch he bears testimony the manner 
in^hich heu-icd tho<e means his powers of di'^cemment memory 
^^^‘I^nption ire all full\ investi^fcd me! ascertamed and 
siipinitfcd to iht consideration of the jury who have an opportu 
wtj of observing Ins demeanour and of determining the just value 
e* his testimon\ (Tailor n-to) A witness ought to be allowed 
^ cross-examination to qu'*hf> or correct any statement which 
he has made m his e’cammation in chief TuUt i8 W R Cr 57 

370 Not liable to bo cross xamlned A witness called 
to produce -j document vvhich cither requires no proof or is 
to be proved by other means need not be sworn and il unsworn 
or imneces'anlv swam cannot he cross-examined [Rush v 
^Uh I Cr M A R ^4) phip 4-1 If too a Witness is sworn 
I v\hethfr on the part of counsel or officer of the Court 

the mistake be discovered before the tvammation in chief 
J’Jvstantialh legun no cross examination will be allowed 
in xt * ^ 273 But the mistake must arise from his 

Wamlity to speak to the transaction and not from tl e imprudence 
® having called him so where a witness can speak to the 
transaction but the counsel changes his mind and after the 
mtness IS sworn asks him no questions the right to cross examine 
temws (B8 L T J 340 per Stephen J) Phip 471 A witness 
"hose examination has been stopped by the Judge before, any 
yiawtal question has been put is not liable to cross examination 

. ^71 Witnesses liable to be cross examined 

't) M’hen a witriess has been intentionally called and sworn by 
Either party the opposite party has a nght if the examination in 
chief IS waived {R v Brooke 2 Stnrk R 472) or if the counsel 
his mind and asks no question (88 L T J 3^0 per 
^fepheri J) or if the examination is cloicd to cross examine 
him (Phip 469! It IS not necessary that a witness should 
have been actually examined in chief for if he be a competent 
'vitncs'' intentionalJv called and sworn the opposite partv ha* 
m strictness a right of cross examination though the party 
Calling him his declined to ask him a single question (Taylor 
942) hhan 15 \V R Cr 44 

(f>) Party s own witness - See Notes under See 154 
(c) Witness called by co accused —One accused person may 
croi^s examine a witness called by another co-acnised for his 
defence when the case of the secoitd nreused is adverse to that 
®f the first Ram 21 C 401 

372 Omission to Cross examine Effect As a 
® pa»-tj should put to each of his opponent s witnesses in tu 
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much of his oum case as concerns that paiticular witness or m 
tvhich he had a share eg if the witness has deposed to a con¬ 
versation the opposing counsel diould mdicate how much he 
accepts of such version or surest a different one If he asks 
no question he will generally be taken to accept the witness s 
account (Odgers Pleading 6th Ed 604 cited in Phipson 5th 
Ed 572) As to cross exammation as to previous statements 
see Sec 145 post But where there are several witnesses to 
the same point it is not necessary to cross-examme them all A 
Court cannot assume that a document has been proved from a 
refusal to cross e\amme by the opposing counsel The latter is 
entitled to wait until the Court ruled wdiether the document was 
proved or not Gopeswar 16 C W N 265 

373 Cross-examination as to documents A witness 
cannot be asked as to the contents of an unproduced document 
without a foundation for the production of secondary evidence 
first being laid Sec 144 post As to documents called for and 
produced on notice see Sec 163 post When a party calls for 
a document which he has given his opponent notice to produce 
and the latter does not produce it he may not afterwards give 
the document m evidence without the former's consent {Edmonds 
V Challts 7 C B 413 cited in Phip 473) If a cross exammmg 
counsel after putting a paper m the hand of a witness merely 
asks him some questions as to its general nature or identity his 
adversary will have no right to see the document but if the paper 
IS used for refreshing the memory of the witness or questions 
afe put respecting its contents or handwriting his opponent may 
claim to see the paper In the goods of Gopeswar Dutt 16 C W N 

265 

374 Hearsay In cross-examination As the cross- 
examination of a witness must relate to relevant fact hearsay is 
always inadmissible as substantive evidence 

375 As to what questions may be put in cross examination 
See Secs 146 153 

376 Limits of Cross-examination The Judge may 
disallow any question put m cross examination which may appear 

’ ’ to be 

gob 
1 not 
erase 

it all 

of preventing questions from being put in an improper form and of 
stopping examimtifins which are not necessary for any legitimate 
purpose' Stephen s Histoij of the Cr Law of England s ol l 
P 436 It IS not allowable for counsel to put questions which 
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JH" fac's to ha\r btxil uhich ha\c not been proved, or 

it panicular answrrs have bciT given which have not been 
en Tavlo' (fyih Pd) 9^1 Mm* counsel cannot mislead A 
tness bv mal in^, assumptions contrao *0 entrap him 

iRus \ I* 179) \\ itncsscs cannot be asked, 

cro saauin mtion to draw initrtnccs of fact discreditable to 
Sis hts , whrth«r a fx|wrKf who had attended a meeting 
rt th»re !«. 1 >•] V j liftf atJ I I A I 240 , Afnnii. 42 C 957 . 
r can b ly t Id what other Witnesses liavt said on a subject 
d th n Ik a ltd if he contradicts thtin, AVr//i Australiart Co 
GoUil T fh 2 eh 3S1 C \ 

377 Riftht of Cross.cxamlnatlon It is tin. nght of 
era pari\ n ^ vuu un!*ss he waives it, to have an opportunity 
f croi-Hixaininini, witness'^ vvbosc tcstimon} is to be used 
?ainsl tiici Cf-jtvo 12 C L J 124 Evidence given by a vvit- 
esjMhen ih pirtv hid neither the opjwrlunitj to cross examine 
0' rebut u bj other evidence is not legally admissible, Cora- 
‘■ri’i 9 W R 5*57 itaJha 12 Voo, i A 380 Wlicrc in a 
es'ions trial counv.1 for the defence applied for leave to postpone 
ro s-cxamination f ir one day as he was not ready to cross-examine 
a that dav anl tl^^ Judge refused the application, held that 
■lie application was a rcisottablc one winch the Judge should 
lader tl e fireumstances have allowed S<rifasiv, 41 C 299 After 
charge has b-«n frimt-d the accused is entitled to have the 
utn'*aSKs for til** prosecution recalled for the purposes of cross- 
sxammation S 25O Cr I* Code gives the Magistrate no dis¬ 
cretion in the nutter The f ict that there has been ilrcady some 
ross examination before the framing of charge does not affect 
this privnlep It is only after the accused has entered upon his 
d^'fence that the ^^agIstmtq is given a discretion to refuse such 
an application on the ground that it is made for the purpose of 
Vexation or d'lay or for defeating the ends of justice Zamuma, 
27 C 370 Ntl Kania 20 C 4O9 The question whether the 
right to cro'js examine a witness continues through all the subse¬ 
quent sta^,(s of the ease so far as cnminal trials arc concerned 
is not of much consequence m view of the provisions of Sees 256 
and 257 Cr P Code And if the Magistrate refused permission 
to further cross examination under Sec 257 Cr P Code then 
the party can call the witness as his own witness and he is not 
depnved of the right to cross examine him Mowla i C W N 
19 Sheoprahesh 28 C 594 Where the prosecution declined 
to call in the Court of Sessions a witness for the Crown who had 
t^een examined m the Magistrates Court, and such witness was 
thereupon placed m the witness box by counsel for the defence 
It was held that counsel for the defence was not entitled to commence 
his examination of the witness by questionmg him as to what he 
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in\ich of his own case as concerns that paiticular witness or m 
which he had a share eg if the ivitness has deposed to a con 
versation the opposing counsel should indicate how much he 
accepts of such version or suggest a different one If he asks 
no question he will generally be taken to accept the wtness s 
account (Odgers Pleading 6th Ed 604 cited in Phipson 5th 
Ed 572) As to cross examination as to previous statements 
see Sec 145 Post But where there are several witnesses to 
the same point it is not necessary to cross-examme them all A 
-Court cannot assume that a document has been proved from a 
refusal to cross examine by the opposing counsel The latter is 
entitled to wait until the Court ruled whether the document was 
proved or not Gopeswar 16 C \V N 265 

373 Gross-examination as to documents A witness 
cannot be asked as to the contents of an unproduced document 
without a foundation for the production of secondary evidence 
■first being laid Sec 144 post As to documents called for and 
produced on notice see Sec 163 post When a party calls for 
a document which he has given his opponent notice to produce 
and the latter does not produce it he mav not afterwards give 
the document m eiidence without the former's consent {Edwottds 
V Chetllts 7 C B 413 cited m Phip 473) If a cross examining 
counsel after putting a paper m the hand of a witness merely 
asks him some questions as to its general nature or identity, his 
adversary will have no right to see the document hut if the paper 
is used for refreshing the memoiy of the witness or questions 
are put respecting its contents or handivntmg his opponent may 
claim to see the paper In the goods of Gopeswar 16 C W N 
265 

374 Hearsay In cross-examination As the cross- 
examination of a witness must relate to relevant fact hearsay is 
always inadmissible as substantive evidence 

375 As to what questions may be put in cross examination 
See Secs 146 153 

376 Limits of Cross-examination The Judge may 
disallow any question put in cross examination which may appear 
to him to be vexatious and not lelc^ ant to any matter proper to be 

’ ing ob 
Id not 
xercise 
at all 

of preventing questions from bemg put in an improper form and of 
stopping examinations which are not necessary for anj legitimate 
purpose' Stephens Historj of the Cr Law of England \ol l 
P 436 It IS not allowable for counsel to put questions which 
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facts to ha\c been pro\ed nhich Jia\e not been proNed or 
that p^cular answ-ers ha\e been gixen xxhicli ha\e not been 
gi\ea Tajlor (9th Ed) 921 Also counsel cannot mislead a 
xntness bj making assumptions contrarj to fact or entrap him 
byrms statements (Roa \ P 179) \\itncsses cannot be asked 

on cross-exammation to draw inferences of fact discreditable to 
theubehes (r ^ whetlier a reporter xxho Jiad attended a meetmg 
Went there as a spj ) Bernard i I & F 240 Anirtta 42 C 9^7 
nor can he be told what other witnesses have said on a subject 
and then be asked if he contradicts them North Auslrahan Co 
V Goldsborongh 1893 2 Ch 381 C A 

377 Right of Cross>exarainatlon It is the right of 
ever} party m a «uit unless be waives it to have an opportumty 
of cross-examming witnesses whose testimony is to be used 
against him Chatoo 12 C L J 124 Evidence given by a xvit- 
ness when the party had neither the opportunity to cross examme 
1^ or rebut it by other endence is not legally admissible Gora 
ehani g \\ R 587 Radka I2 Moo i A 380 Where m a 
Sessions trial counsel for the defence applied for leave to postpone 
cross-exammation for one day as he was not ready to cross examine 
on that daj and the Judge refused the application held that 
the application was a reasonable one winch the Judge should 
under the circumstances have allowed Sada^iv 41 C 299 After 
a charge has been framed the accused is entitled to ha'e the 
witnesses for the prosecution recalled for the purposes of cross 
examuiation S 256 Cr P Code gives the Magistrate no dis 
cretion m the matter The fact that there has been already some 
cross examination before the framing of charge does not affect 
this privilege It is only after the accused has entered upon his 
defence that the Magistrate is gnen a discretion to refuse such 
an application on the ground that tt is made for the purpose of 
Vexation or delay or for defeating the ends of justice Zamuma 
27 C 370 Nil Kanfa 20 C 469 The question whether the 
right to cross eximine a watness continues through all the subse 
quent stages of the case so far as cnminal trials are concerned 
IS not of much consequence m view of the provisions of Secs 256 
and 257 Cr P Code And if the Magistrate refused permission 
to further cross examination under Sec Cr P Code then 

the party can call the witness as his o m witness and he is not 
deprived of the right to cross examme him Moula i C M N 
19 Sheoprakesh 28 C 594 MTiere the irosecution declined 
to call m the Court of Sessions a witness for the Crown who had 
been examined in the Magistrates Court and such witness was 
thereupon pheed m the witness box b\ counsel for the defence 
It xvas held that counsel for the defence was not entitled to comrr 
his examination of the witness bj questiorung him as to w>' * 
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Ss 139-142 ] 

*0 '^hich the cross cxnmiiutjon related were not 
to be proved in rcscvamimtion Vritice 7 A &. E 627 
If wadrais'.fblt matters are introduced the ri^ht to re-examine 
them remains 3 A A E 554 The question must 

wte to matters with rc^rd 10 which the witness gave evidence 
CTOSor^xaminatim Tims in iccomphce wlio hid aflmitted on 
^^^^mitton tint he hid rommittod tvvo other robberies on 
6 night in qu siion was not allowed to be asked on rc examination 
M he v\as in order to cnminafc the accused as it 

rr, j ^ that the question did not arise out of cross eiamination, 
vrm^A ^ ^ re-cximmation of a witness 

ordinanlj be directed (o the explanation of the matter 
m crOiS-cximmalion No doubt 1 new matter may, 
A ;^rinis':ion of the Court be introduced with leave to the 
,v “ to cro sexamine tie witness upon that matter But 
- j^tmot possibh entitle the prosecution (0 examine in-chief 
tfte substantive case of the irrsecution after the defence has 
Its case in the cross examination of the witness Such 
leav 1^ irregular and prejudicial to tlie accused though 

was given to the accused to further cross examine the 
^tness Shtidkan 22 Cr L J 262 60 I C 662 

Sec, 139 A person summoned to produce a 
Crosxxani^jt,^^ document does not become a wit- 
ness by the mere fact that he 
a document produces U and cannot be cross- 
examined unless and until he is called as a witness 

Sec- 140. Witnesses to cha¬ 
racter may be cross examined and 
re-examined 
Sec 141. Any question suggesting the answer 
putting It wishes 

, , or expects to receive is called a 

reading question 

Sec 142 Leading questions must not, if object- 
iVhen they „u.i *’3' ‘h® adieise party, be 

be asked askcd m an examination in chief, or 

in rc examination except vvath the 
P^nniision of the Court 

The Court shall permit leading questions as to 
*^atters which are introductory or undisputed, 

27 
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which have, m its opinion, been already suffi¬ 
ciently proved. 

,,,, Sec. 143. Leading questions 

be asked niay be asked m cross-examination. 

383 Any question suggesting the answer which the person 
putting It wishes or expects to get, is a leading question A 
question which embodying a material fact, admits of conclusi\ e 
answer by a simple negative or affirmative is generally leading. 
But sometimes this is not a conclusive test There may be 
questions which may be answered by a simple affirmative or 
negative and yet are not leading Also there may be questions 
which though not partaking of this character are >et leading, as 
questions put in the form of whether or not, * e. in the 
alternative and suggesting an answer Question which merely 
suggests a subject without suggestmg the answers is not leadmg. 
(Taylor S 1401. Norton. 333, Phip 464) 

384 In examlnation-ia-chief. "Generally a party may 
not either m direct or re*exammation elicit the facts of his case by 
means of leadmg questions The reason for this rule are that the 
witness IS presumed to be biassed m favour of the party calling 
him who, knowing exactly what the former can prove, might 
prompt him to give only favourable answers Such evidence 
would obviously be open to suspicion, as bemg rather the pre¬ 
arranged version of the party than the spontaneous narrative 

of the VMtness,' Phip 465 Eliciting answers from witness while 

under exammation-m thief or re-cxaroination, by leadmg 
tions is strongly deprecated in Barmdra, 37 C 467 14 C. \V N. 

1114 It IS the Ccur’-, and not Counsel for the Crowm, who can 
determine whether leading questions should be permitted, and 
the responsiDility for that permission rests on the Court, Ihtd. 
But the "objection to Icadi g questions is not that they are abso¬ 
lutely illegal, but only that they are unfair", Ahdttlln, 7 A. 3^5 
There aie certain ex».eptions to the general rule The Judge 
has a wide discretici m the matter and he will always relax the 
rule whenever he considers it necessarj' in the interests of justice. 
The following are the exceptions as recognised in Sec 142 and 
TTi 4ea6ei exiles — 

(a) Introductory or undisputed or sufficiently proved 
matters. "To abiidgc the proceedings, and bring the witnesses 
as soon as possible to the mateiial point on which he is to speak 
the counsel ma\\lead him on to that point, and may recapitulate 
to him the acknowledged facts of the case, which have been al- 
rcidy established (Tavlor, 9th Ed 931) 



HOSTILC WITNXSS 


(b) Hostile \^itness. Tlic Judcje maj m 

allow leailinc: questions to be put in a direct .?® 

will do so, where, for instance the witness, by Ins conuuc i 
box. obvnously appears to be hostile to the party produc g . 
ofimerestecl for the other partt. or unwilling to gi%e evidence 
or where cpccial circumstances render the witness , 

witness of the Court than of the partj (Taj lor, 921) ‘ 

are hostile wntnes«cs set notes under Sec 154 

(c) The Coert has ato d.»crct.on (o allow 

to be put m other eases The following are some ,tnsUnc«^ 
Tor the purpose of 
look at a particular 

Tacratu^rW be .mprepee and .be re^.ar conrse won^ 
be to ask the witness to look round the Court and say it ^ 
the man he spoke of Whenever from "at^e ^ 
the mind of the wntness cannot be directed to ® ^ 
qauj without a particular specification of it. ^ \ 

put m a leadin^^fonn Accordmglj. a ffff. "ot 

tradict another respecting the contents of a lost » , wassage 
offhand recollect all its contents ®ay have the particular passage 
suggested to him at least after bis unaided recollect 

exhausted A witness who stated that he without 

the names of the members of a firm so as to topo t y_ 

suggestion but that he might possibly recognise t e clfled to 

haf been permitted to have this done . and ^ 

contradict another who has denied having 
tnay sometimes b/ permi .i-r, ^>0 -v rh. other 

parti jhi wrrds denied were rot a nomted or 

vitne s Uie ( ourt w 11 too. voi'etim s ul ^ . 

leading qucstinn ■</ U put ^„'^’"”4h"USter indcr mve^ti- 
? wuicsa .. called tc cuva 

?hl h,„d yrd. ,g-o1 anc.l..V, « be .ommon P 

bim the doeumtnt and to ask dnectly j 

conversation, admission or agreement, wn ob.eciion chiefiy 
of the ato.ss.on or ooutto. 

becomes material In such ca^tnere s subtect by asking him 

to a.tect..iStbom.ndoftbcOTWess o pi^ce 

wbethM ba uas u,c particular subject, and 

beta con tbe parties or icbtme directed to tt 

"ben tlie inind of the vritnc naa ^ 

subject totter, to relics. „„3„'er 

i puun’a re^Iar ua> obt.ously arises from defect.. 
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or fwm the complicated nature of the matter, leading questions 
will be allowed to put by the Court The Judge has a discre 
tionary pouer of rela'^ing the general rule whenever and under 
whatever circumstances and to whatever extent, he may think fit, 
though the power should only be exercised so far as the purposes 
of justice plainly require (Ta>lor 921 922 ) To prove a slander 
imputing that A was a bankrupt whose name was m the Bank 
ruptc> list and would appear in the next Gazette,’ a witness 
who had proved the first two expressions was allowed to be 
asked was anything said about the Gazette’’ iVic/:o//s, i Stark 
81 

\V hen the time and place of the scene of action ha\ c once 
oeen (i> ed it it. f 1 nenllj the easiest < ourse to desire the witness 
to gwe his own ac cunt of the matter, makip^ him omit as he 
goes along an account of what he ha* heard from others which 
he always supposes to be as mateiial as that which he himself 
has seen If a vulgar ignorant mtness be not allowed to tell 
his story in his own way he . . / 

and mixes up distinct brant 

takes It for granted that the ^ 

the matter as he knows himself because it has been the common 
topic of conversation m his own neighbourhood, and therefore 
his attention cannot ca<ily be drawn so as to answer particular 
questions, without putting them m the most direct form It >s 
difficult therefore to extract the important parts of his evidence 
piecemeal but if Ins attention be first drawn to the transaction 
by askmg him when and where it happened, and he be told to 
describe it from the beginnmg, he will generally proceed in his 
own way to detail all the facts m the order of time", Stark, p 
166 

385 ‘ If not objected to by the adverse party’ "If 

the objection is not taken at the tune, the answer will be taken 
down m the Judge s notes, and it wll be too late to object to 
the evidence aftenvards on the score of its being elicited by & 
leading question Sdmetinves the Judge himself will interfere to 
prevent a leading question or a senes of leading questions being 
put but It IS the duty of the opposing counsel to take the objec¬ 
tion , and It IS only through want of practical skill that the onus 
Sion occurs At the same time, it is to be obser\ ed that if evid^ce 
is elicited by a scries of leading questions unobjected to. the effect 
of the evidence so obtained is very much weakened, for it can 
scarcely escape the notice of the Judge (Sef m this connection 
Banwrffrt, 37C 467 14 C W N 1114 N 384) It is advisable, 

therefore for a counsel, exammmg m chief or on re examination 
not to put leading questions, except, of course as to those 
on which they arc expri.ssl3 permitted bj the Act (Norton 33^ ) 



5 !«.] WITSXSS TO DOCUMENTS 


^etndence elicited from a prosecution uitncss under caamma- 
“"'“'t <0 a question uhlcll could onb be nut 
w,. ^^*^^tnalion is inadmissible, unless before the Question 
Ispi,' ,P^° 5 «:ution declared the witness to be hostile, 
J 69 I Pat 758 No \aluc should bo ittached 
chcited b> the prosecution b> the putting of a leading 
IT *** "^tncss \\bere G a prosecution witness stated 

in-chtef that N (accu<cd) woke hira up m the 
tiroa^e going to Barwe and handed o%cr 

tji , ana then a leading question was put to him ‘ Did he 
j to which the reply IS ">es he said 

irt * c"'*^** It w-as impossible to attach any value 

w Alienee elicited in this way. Nmi. 24 Cr L J ni i Pat 
031 4 P L T 76 73 I C 940 

stnan^ Cross-Examination. * Leading questions may m 
lavou ^^1 ^ cross-examination, whether the witness be 

t cross-examiner or not, but when a vehement 

Bron^^ betrayed to serse the interrogator it 1$ certainly im- 
Ereatly lessens the value of the evidence^ to put 
words into the mouth of the witness which he is ex 
V* *4 How St Tr 255 In cross 

OBMf 1? " he examined by means of leading 

Au the witness may actually appear to be favour- 

w to the opposite party, Parktn, 1836 7 C & P 409 


I,-* that where a wtness is called to a particular 

iact.hejsawitnes“*‘ *•- - ^ 

« to the whole 

®tode of cross exar •' 

«r9 2 Stark, 472, Amuta 34 C 957 


Sec. 144. Any witness may be asked, whilst 
under examination, whether any 
Evidence as to Contract, grant or other disposi- 
^ in writiag property as to which 

he IS giving evidence was not 
contained m a document, and if he says that 
Was, or if he is about to make anv statement 
as to the contents of any document, which m the 
opinion of the Court ought to be produced, the ad- 
verse party may object to such evidence being given 
^hi such document is produced, or until facts 
been proved which entitle the party who calle 
’^vitness to give secondary evidence of it 
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Explanation —A witness may give oral evidence 
of statements made by other persons about the con¬ 
tents of documents if such statements are in them- 
seh es relevant facts 


Illuilration 

The question IS whether A assaulted B 

C deposes thit he heard A say to D— B wrote a letter 
accusing me of theft and 1 will be revenged on him This 
statement is relevant as showing A s motive for the assault and 
evidence ma> be given of it though no other evidence is given 
about the letter 

387 This section merely points out the manner in which 
the provisions of Secs qi & 92 as to the exclusion of onl by 
documentary evidence may be enforced by the parties to the 
suit (Cunn Ev nth Ed p 295) 

Sec. 145. A witness may be cross examined as 
to previous statements made by 
ctou^xam nation in wnling oT Tcduced into 

menrs m wntmg“ “" wntmg, and relevant to matters 
in question, without such writing" 
being shown to him, or being proved , but if it is 
intended to contradict him by tlie writing, his atten¬ 
tion must before the wntmg can be proved, be called 
to those parts of it which are to be used for the pur¬ 
pose of contradicting him 

388 The section does not say that the writing must be 

shoMTi before the cross examination but that if it is intended 
to put m such wntmg to contradict a witness his attention 
must be called to those parts winch are to be used for the purpose 
of contradicting him This is not that he is to be alloucd to 
study his former statement and frame his answers accordingly, 
but that if his answers have differed from his previous statements 
reduced to writing and the contradiction is intended to be used 
as CMdence in the case the wstwess must be allowed an. oppor¬ 
tunity of explaining or ' 

and if this opportunit 

writing cannot bt^plac 

23 where a witViesss character and reputation are at stafee 
the Court is picrludcd from treating liis ural t»stinon> as re 
butted h\ statements bj lun contained m documents in evidence 
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D,>/. ‘Utcm'iiCv Will |ui t Inm in cro'.s t\an imtion 
'' '' hriUniotmc/Mnar, 

, 7 ’* io<cn*nili I 1 \Mtni s 1(\ hi nro 

*1'^^ '' '''^iCts ol II IS 1! ii 1 t. usi<l for tins 

7ti I !>' I'lit tn ihi witnr s mil ttiitlirnl m omcI ncc 

B7fj,‘ \ r li \similirjii cdiin ii jilits 

fifer.net tr MU.m nts l.( u tiu tolic, Co/.i 31 ft I J 

^ 4^' '' ' iMiMft \ j.»j \ iMtitssuh n under 
aiun in--hif \]u (nun of ,uns sUull not 

jjj ' ■’•tcnimii din-ct. <1 It )is(l|uui(( ht f. re tlit M igi ti ite 

>,,_ fro'is oximini *1 is tn jrtMous sniimcnts made bs 

mmu-ntintr fiatn 13 \\ \{ ( , ,« 


of Judftc \ Jiidft should compirc the 
jj_ of wiiiiL MS rn.nd d l\ tin Magistrate it tbt pre 

.1 *f>'ostisatioti uith tin <\i<!ctic<* of the «imc NMtnpsses 

fire T •* '>•" *0 crt«s tMininc tin uitncss 50 that 

1.,. cl ur up somt di cr. inniics or possibU chcit 

}*r«'Omrs DrinUtfin 5M tr 54 
v^a ^ -^1 But iIk Judgt IS bound to put to the 

TSsdJ^l^l "f'om hf pr pf»s<s to contridict 1>> their statcm.nts 
oJ fh cr mmittin^ Magistrate tin whole or such portions 

°^0'‘itionH IS in intends tor h upon in their dcposiuon 
j afford them m <.{j munitv of explaining their meanings 
forth the^ ha.l made an\ sucli stitements md so 

7 All >'(,2 Miliough prcMOus stitements mide by 
jjj.j ”'3.y b Us I for tin purpose of contra.lictin? stltcments 
ca^^n» substqu nih at the trial of an accused pcr'nn they 

be f(¥ f*f made in the absence of the accused 

Sec lendent evidence ol his guilt 01 innocence 

Aim ^ ^avail an\thinfj for this purpose 


of oriftcnal document is lost or is in the hands 


of th^ opposite party If it appear from the cross exatnination 
j,y j 'ytness or from any antecedent evidence that the writing 
Ihe I*. ** **’ contradict has been lost or destroyed 

p, might 1 0 cross examined as to the contents of the 

to ”®*^'''‘thsranamg its non production and if it were matciia\ 

1'® t^sue he might be afterwards contradicted by secondary 
Sion^^f^i paper in question he not in the actual posses 

Bie cross txamining party he may before commencing 
^'^ammation or during its progress direct an} person, 
thew ♦ seivtd with a subpfena to produce it to produce 
he in p upon the adversary to do so if such papot 

Cg„j^ “1^ ^^tvds and lie has had notice to produce It A prisoner s 
ff. has also been allowed to interpose proof of the loss of the y 
gmal depositions and of the correctness of a copy and then tor 

/ 
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cross examine the witness the copy being first duly read 
(Taylor 955 95^) 

391 Verbal Statements \\hen it is proposed to con 
tradict a witness by his previous verbal statement (Sec 155 Cl 
3) the attention of the witness must be drawn to the circums 
tances of such statement I like the broad rule said 
Patterson J that when you mean to give evidence of a uitnesss 
declarations for any purpose vou should ask him whether 
he ever used such expressions (Taylor 1451) 

392 Inspection of documents shewn to witness by 
cross-examining counsel If a cross examining counsel after 
putting a paper in the hands of a witness merely asks him some 
questions as to its general nature or identity his adversary wiU 
have no right to see the document but if the paper is used for 
refreshing the memory of the witness or questions are asked 
respecting the contents or the handwriting his opponent may 
claim to see the paper In the goods 0/Gopeswar DuU 16 C W N 
265 

393 Police Dianes The special diary may be used by 
the Court for the purpose of contradicting the police officer uho 
made it And if it is so used by the Court, the accused person 
or his agent has a right to see that portion of the diary which 
has been referred to that is to sa> the accused person or his 

IS entitled to see the particular entry which has been referred 
to and so much of the diary as m the opinion of the Court is 
necessary in that particular matter to the full understanding 
of the particular entry soused but no more Mannti 19 A 390 
Jadah 4 C \\ N 129 Dctdan 33 C 1023 Statement made 
by a wntness before the police and 
in evidence at the trial for the 
witness provided the provisions o 

in the matter of putting the '>pecific parts of the statement which 
are to be relied upon to the witness m his cross examination 
Arnup 27 Cr L J 129 91 I C 801 30 C W N 835 

393(a) Sec 162, Cr P Code— Right to have copies— 
when—it IS It the time of cross examination and not before that 
the previous statement of 1 witness cm be put to him But the 
cross examination must h> the foundation for the suggestion 
that the evidence given bj the witness in Court is contradicted bj 
his statement recorded under S 161 Cr P Code and it is onlj 
then that the accused is entitled to ask the Judge to refer to the 
writing and grant him copies S 162 docs not impose the duty 
upon the JudsC of granting copies of the statement recorded under 
S 161 before the cross examination has been opened \\c maj 
add that if the Legislature intended to invest the accused with 
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th? ngbt to ha\e the copies it ^n\ stage of the tnal it must has c 
Uidio 54 C 307 Perasj-afnt 27Cr L J 100 AIR 

M 1S3 Rut See SaaJal 6 Pat 320 28 Cr I J 709 

»iifre It iras held that w hen the accused had applied for copies of 
stateneafs rude h) prosecution witnesses to the police during 
larestigatjon with a \icu to crossevamme the witnesses and 
we Magistrate had ordered ^uch copies to be furnished, the 
Msgatratc is bound to postpone the cross cxammation of the 
"itness untif such copies are furnished to the accused and to 
sSerd the accused an opportunitx to cross examine after rccci'ing 
copies 

394 Previous \erbal statement The Act maV.es no 
ttpress proMsion to the effect that the witness s attention must 
to the prc'ious \crbal statement and the witness 
whether he nude such a statement before his credit can be 
^p^cbed b\ independent evidence but there can be little 
ODBC that here also the circumstances of such previous state 
«eat iQfficjent to designate the particular occasion ought to be 
to the w itncss and lie ought to be asVed whether or not 
jj* ^2*2) ^ statement (\\oodroffc 7th Ed 919 See 

lift Statements cannot be used for corrobora- 

^0 The depositions of a witness in a former ease can only 
, cross examination under this section for the purpose of 

wnmadicting h,m but they cannot be used to corroborate his 
testimony !Va(,afcrtsto 8\\ R Cr 87 

Sec 146 When a witness is cross examined, he 
fjoestions Uwful in Hiav in addition to the questions 
««s«4mmat,oa hereinbefore referred to be asked 
questions which tend— 

( 1 ) to test his veracity 

( 2 ) to discover who he is and what is his 

position m life or 

( 3 ) to shake his credit by injuring his charac 

ter although the answer to such ques 
tions might tend directly or indirectly 
to criminate him or might expose or 
tend directlj or indirectl> to expose 
him to a penalty or forfeiture 
396 The words in addition to the questions hereinbefore 
"lerrcd to m this section refer to the second para of Sec 138 ^ 
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{anle) which provides that cross examination must relate to 
relevant facts although it need not be confined to the facts to 
which the witness has testified m his examination in chief In 
addition then to questions which relate to relevant matters a 
witness may further be asked the questions mentioned m the 
section From the language of Sec 146 coupled with that 01 
Ss 138 &. 147 It looks as if the word additional facts spoken 01 
m Sec 146 were considered as not rele\ant But of course this 
could not be the case As is indicated in S 148 the facts are all 
relevant as tending to show how far the witness is trustworth> 
and the only object in classing these facts apart from other re 
levant facts is in order that special rules may be laid down as to 
when thej maj be contradicted and when a witness may he 
compelled to answer them (Markbj Ev 106 107 ) lu such a 
case the witness IS not protected from answering not\vithstanding 
the answer ma> cnmmate him for S 132 is made apphcahle 
to this case There is another kind of relevancy which is coHatcra 
to the issue Such is the character of the witness which is 
relevant because if he is dishonest no faith can be put m tne 
story ho utters Where questions arc put to a witness not for the 
purpose of proving or disproving the point in issue but exclu 
sively and mcrcl> to show what is the character of the witness 
the Court is to decide whether the question is to be answered 0 
not (Norton 8th Ed 338) Pramaiha 37 C 878 Secs 13* 

147 & 148 embrace the whole range of questions whicli ca 
properly be addressed to a witness Gopal 3M 271 278 Answers 
to questions which are directlj relevant to the suit can alwajs pe 
contradicted And the witness must answer them whether 0 

not the answer will criminate him But answers to questions 
made relevant b> this section cannot be contradicted except as 
provided for by the exceptions to S 153 posl and it lies m the. 
discretion oi the Court to compel the witness to answer or no 
And the discretion of the Court will be guided bj the proaisior* 
of Secs 148 152 

Sec 147 If any such question relates to a 
When w mess to naattcr relevant to the suit or pro 
be compelled to ceeding the provisions of section 
132 shall apply thereto 

397 If any such etc The word such it is presumed, 
refers to tl e last clause of the preceding section and not to the 
word any m the earlier part of the section None but rclevan 
questions can be asked in cross examination See 138 Cl 2 Bu 
relexancy IS of a two fold character it may be directly rcle\an 

in Its bearing on elucidating or disproMng the \ cry merits of the 

point in issue In such 1 case the witness is not protected from 



s US ] COURT TO I)I CIIIL Qir^^TJON 


■< 2 ? 


--- I • t j cnniiinti liim for 

There !■' mother Kind 
Such 1^ the rhnricter 
of tie intnc^c «/iich i'. rilt\ani bccuici if he is dis 

tcuestao faith can l>c put m ihi stor\ In iitt«rs W here questions 
are pit to a ivitni^^s not for tin purj o c of prov inR nr di jiro\ ing 
ti^pozat tn Imt t xrlusiXtU md rn niv to show whitisthe 

djJra'-tfr of {he \e itntih< ( ouri is to <1<< jdc whetlu r the ques 
answendorn'I (\ortnn Tv Jj*') W hero "i question 
la cTiKs-evaminatK n js divillowcd on lli t.roiiTid of irrticvancj 
orca other croiinde tlie d< jiosuion MHUiId sJiose wh it tin question 
i-'acd (he fca«on fur dis dlowini; II Ranusu.ar 21 Cr L J 32l 
551 C 593 I p-,, I [ 63. 


Sec. 148. If an\ stich quc'^uon relates to a 
Conn ui 4 . matter not rclc\ant to the smt 
»i«i <jti*<tioo IhMi or procct dine t\ccpt m so lar as tt 
affecu th< credit of the uitncss bv 
tniunnp lits character the Court 
shill decide avhether or not the 
'ntne^s shall be c<impcllcd to ansNtcr it, and rnay, ij 
uarn tfit nitnc^s that he is not obliged, 
to an5t\er it In cxcrci^int; its discretion the Court 
shall ha\e regard to the following considerations ■— 

(1) sucli questions art proper if thej are ol 

such a nature that the truth of the 
imputation conveyed by them would 
seriously affect the opinion of the Court 
as to the credibility of the witness on 
the matter to which he testifies 

( 2 ) such questions arc improper if the imputa¬ 

tion which they con\ey relates to 
ters so remote in time or oi such a 
character that the truth of the imputa¬ 
tion would not affect or would affect 
m a slight degree the opinion of the 
Court as to the credibility of the wit¬ 
ness on the matter to which he testifies 

( 3 ) such questions arc improper if there is a 

great disproportion between the im-- ^ 
portance of the imputation madey' 
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against the witness's character and the 
importance of his evidence 
( 4 ) the Court may if it sees fit, draw, from the 
witness’s refusal to answer, the 
ence that the answer if given would be 
unfavourable 

398 The provisions of Ss 148 153 are restricted to ques 

tions relating to facts which are relevant only in so far ' 
affect the credit of the witness by injuring his character , 

some of the additional question^ enumerated m S 146 do n 
necessarily suggest any imputation on the witness s chafac 
Nevertheless I think it was the intention of the Act ana 
believe it to be the practice to consider all the questions 

by S 146 to be governed by the provisions of Ss ^ 4 ° 

Ss 148 158 were intended to protect the witness against be g 
improperly cross examined (Markby Ev 106 107) 

399 Indecent or scandalous questions Indecent or 
scandalous questions may be put either to shake the 

a witness or as relating to fact in issue or to matters 
to be knoivn in order to determine whether or not the facts 
, issue existed If they are merely put to shake the credit 01 
Witness the Court has complete dominion over them and « ? 
forbid such questions even though they may have some beari^ 
on the question before the Court But if they relate to fac« 
issue or to matters necessary to be Icnoivn in order to 
whether or not the facts m issue existed the Court has no disc 
tion to forbid such questions though they may be indeccn 
scandalous Mohammad 20 Cr L J 566 52 I C 54 

400 This section has been enacted to protect 

from improper cross examination To the Judge is j.qqs 

delicate and responsible task of admitting or excluding ques 
asked with a view to testing or injuring the wtness s ^harac 
When a question is asked merely for this purpose the j, 

to decide whether the witness will be compelled or not 
In deciding " hether such a question is proper or not the 
is to consider firstlj whether the imputation convejed bj 1 
such as seriously to affect the Court s opinion as to the 
veracity or whether from the remoteness of time or 
it would affect it only in a very slight degree and scco 
whether there is a great disproportion between the impor 
of the imputation conveyed and the importance of the 
given If the evidence is very unimportant and the impm 
on the witness s character very serious the question ougni 
to l)c asked A witness for instance who proves the pos 
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* letter or the cntr\ of «onc unimpf’rtant itini ought nut to be 
®^ed questions tl c in^vcr to winch tnight blist lii> rcjiutation 
^litha%ncTi to such con^iOcrition'! ns these il is further proMued 
^I’at the Court Tm\ infer from the witness s rtfiKil to nnswer 
that the ans\\cr if gnen wonll be tinfisourabl to liini but 
thatjtisnot l>ound to do •■o <( untt L\ iith Ed p L\III) 

401 Cl (I) No prot.-rtirn should lx iMcndid to c-iscs 
’’here the cnquirs rihlcs t«» trinsidi ns c< nipirneent 
heanji" dirretl uj n tin n r il j nn ij 1 *hL witni ss mu 
h« pre^ nl chara‘'tir \«rien\ In such cists is tliisi i 
Person ojglurjitob pnil ^ d ff« m inswirmc notwithstanding 
th* answer ma\ di erac* I im flan lor b tobo-iob^) 


402 Cl (2) Th int. f. I «f cm seldom rctjoire 

that the errors of a nun s !if« !»n, met rcj><-nttd of and forgiven 
py the conimunitv sj ould bi r«ej|l<d tr rtmcnibrance at the 
pH^rc of an\ future litigant fl ivlorE' ^ 146) If a woman 
proitcufed a man (or rid i*t? h r p «-l ‘ t it wo ild bt monstrous 
Wenquirewhctlicr 11! ’ n^t had an ill oitim»ii child ten \cars 
^(fre though ci cum i »nr s mitht exist which tnight require 
suchaneaquirv nccissirv (Nitnlun Central View of the Criminal 
lanofEngland) \n Cbulant 20 \ 371 their Lordships rtmarhed 
(hat looking to the applicant s subsequent histor> it was to be 
regretted that tlic Magistrate allowed a stale charge to be dragged 
(oiight and tliat Ic would hast shewn a wiser discretnm had he 
««fdiag to tlic princifle embodied m See 148 
the question to be put on the ground that U related to a matter 
fhicfa had happened thirty \cafv before and was sO remote m 
(tiae that it ought not to influence his decision 

403. Cl (3) \\here the evidence of a witness is very 
unimportant he ought not to be asked questions the answers 
which might blast his reputation 

404. Cl (41 Cf Ill li to See 114 has been heM m 
some cases that if a witness declines to ^swer no «?f"encc of the 

‘ruth of the facts can be drawn froru this ^vLV^rtn\lv 

Biif _ _ 1 I *1.. It is going too far to say 

ferred from his sdtnce But 
le Court should consider that 
when deciding on the credit 


, 405 Admissible cvidcnci: S^'nlvTo"her’ 

ns (0 her connection not only with the p 
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men In the former case if she denies evidence may be given 
of that fact Rtley 18 Q B D 481 But in the latter case she 
may deny to ans\%er the question and no evidence can be given 
to prove that fact Cochroft 11 Cox 410 

406 Inadmissible. A witness cannot be asked about 
disparaging comments made by a Court on his conduct or 
testimony in another trial Seaman, 2 C P D 53 but evidence 
may be given of facts such as —that the witness has brought or 
defended actions which have been dismissed or decreed against 
him, that the witness gave evidence in such actions and that he 
has made false charges and so forth In re Pastimurly 4 
C W N 684 

Sec. 149. No such question as is referred to in 
Qa«i,o»n<.ttob. Section 148 ought to be asked, un- 
asked without reason IcsS the person asking it haS reason¬ 
able grounds grounds for thinking that the 

imputation which it conveys, is well-founded 

Illustrahons 


(rt) A barrister is instructed by an attorney or vakil that an 
important witness is a dacoit This is a reasonable ground for 
aslung the witness whether he is a dacoit 

(6) A pleader is informed by a person m Court that an 
important witness is a dacoit , the informant, on being questi^w 
by the pleader gives satisfactory reasons for his statement This 
IS a reasonable ground for asking the witness whether he is a dacoit. 

(c) A witness of whom nothing whatever is known, is asked 
at random whether he is a dacoit There are here no reasonable 
grounds for the question 

{(f) A witness of whom nothing whatever is known, being 
questioned as to his mode of life and means of living, gives on 
satisfactory answers This may be a reasonable ground for 
asking him if he is a dacoit 


Sec. 150. If the Court is of opinion that any such 
was asked mthout^ re^- 


casta of question sonablc gFound, it may, d it 
by any hamster, 
vakil or attorney, report the cir- 
cumstancc'; of the case to the High Court or other 
authority to winch such barrister, pleader, vakil or 
attorney is subject in the cxerase of his profession 
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Sec. 151. The Court in'i\ forbid an} questions 
ladwat »ad inquiHcs which it regards as 

■tfoasqcMtioss indcccnt Of scandalous, although 
•^uch questions or inquiries ma} have 
some beanng on the questions before the Court un- 
tne\ relate to facts m i^^sue or to matters neecs- 
'au to be known in order to determine ^\hether or 
not the facts in issue existed 

Sec. 152. The Court «;ha!l forbid any question 
Q estoM mtpnd which appears to It to be intended 
0 csTjit or iano^ insult Of anno}, or N\ Inch, though 
proper m itself appears to the Court needlessly 
Offensive m form 

The!>c sections luxe bttn enacted to protect a witness 
IS cross exammatjon But the protection aflorded 

not xe^ry effectual because an innocent man uiU be eager to 
«swer the question and one xxho isguilt> by claiming protection 
^fosses lus guilt as the Court ma} draw an inference 
gainst him for refusing to mswer And the threat contained 
,®, ^49 15 <i>cs not carrv the matter much further 

(Markhy E\ 107) 

408 Duty fie privilege of counsel, etc These sections 
ase been substituted as a result of adverse criticism for those 
®riginall} drafted They contained provisions to the effect that 
no person should bt asktd a question which reflected on his 
<:naracter as to matter irrclevent to tlie case before the Court 
jvjthout Written instructions and that if the Court considered 
ne question improper it might require the production of instruc 
lions Sir James Stephen in speaking about these sections re 
^trked ihe object of these sections is to lay down m the 
most distinct manner the duty of a counsel of all grades m 
examining xMtncsses with a view to shaking their credit bj m 
JUrmg their character I trust that this explicit statement of the 
principle according to which such questions ought or ought not 
to be asked will be found suflicient j 

An advocate cannot be proceeded against either civillj or 
‘Criminally for words uttered m his office as advocate Sulhvan 
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to S 499, 1 P. Code, In re l^agarjt, 19 B 340 . A pleader is 
entitled to the presumption that the questions he asks in cross- 
examination are asked m good faith for the protection of the 
interest of his client To rebut this there must be convincing 
evidence that the pleader was actuated by an improper motive 
personal to himself and not by a desire to protect or further the 
interests of his client in the cause, A'lAtt/ya, 41 C 514 A pleader 
specially m the mofussil, where instructions are commonly 
inaccurate and misleading, is as much lustified in acting on 
his own recollection as on specific instructions, and the fact that 
he has drawn a wrong inference does not, in the absence of actual 
malice deprive him of the protection of Ex q to Sec 499, I P. 
Code The Court ought to presume good faith on the part of a 
pleader and in the absence of satisfactory evidence of actual 
malice and of cogent proof that unfair advantage was taken of his 
position as a pleader for an indirect purpose ou^ht not to hold 
him cnminall} liable, Upendra, 36 C 375 13 “C W. N 340 

See m this connection, M. lianerjt 55 C 85 

409. Court If the questions relate to facts in issue or to 
matters necessary to be known m order to determine vvhetber or 
not the facts in issue existed, the Court has no discretion to forbid 
such questions though they may be indecent or scandalous, 
Mohamnttd 20 Cr L J 366 

Sec. 153. When a witness has been asked, and 
has answered, any question which is 
Esdusian of evj relevant to the inquiry only in so 
far as It tends to shake his credit 
testing veracity by in)unng his character, no evi¬ 
dence shall be given to contradict 
him ; but, if he answers falsely, he may afterwards be 
charged with giving false evidence. 

Exceplion i .—If a witness is asked whether he has 
been previously convicted of anj* enme and denies it, 
evidence may be given of his previous conviction. 

Exception 2 ,—If a witness is asked any question 
tending to impeach his impartiality and answers it 
by denying the facts suggested, he may be contra¬ 
dicted 

Illustrations 

(a) A claim against an underwriter is resisted on the ground 
fraud 
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The chinjnt i>. uhithtr in a former tran'iction. he 

had not made a fraiiJiiUnt rliim lie denies it 

E\jd<.nct is (ff. r.d tn show lint ht did make such a claim. 
TliftMdinc' I'I’l dmi-sil>li 

(i) A XMtnjs- Is askid whetlur hr «as not di'mis^ed from a 

situation f( T dis* ^l»^. vt\ Hr dmnsil 

EMdcfic. K rfi, r<d t.. shr.w that he «as dismissed for dis- 

fcoipn\ 

Thti\id'n(< i» not tdmi'sihli 

(r) ^ afiirtu' thit »ii i «irliin d3\ he 'itv ^ at Lahore 
A IS dskid wlnli.r ill himself ''as not on tint day at 
'-ahutta H« d-iii. > it 

Lsiitncs i«uff,r.di vh..uihat \ w.ason tliat da> at Calcutta, 
Thee\id«nL< i' idmissibU not as contradicting A on a fact 
^luclidifuts Ills cr.dii hill us contradicting the alleged fact that 
“ "as sc(.n ' n tin ilu\ m ijuistion in Lahore 

In each of these casts the ssitness might, if his denial was 
lal'e be cliargsd with giving false evidence 

, (‘f) A ib usk* d wUt thtr his family has not had a blood-ftud 
'J’lhthf fumiK of h ugtinst whom he gives evidence He denies 


Ho mu) b,. contradicted on the ground that the question 
«nds to impi ar|i his impartiality 

410 Obiect and Scope. The object of Sec 153 JS to 
Prvvcnt trials bung spun out to an unreasonable length 11 
every answer Kiv*n by a witness upon the additional facts men- 
honed in 14b could be made the subject of fresh enquiry, a 
hul miRht never end (Markby Ex 108 ) The rule limiting the 
"sht to call evidence to contradict witnesses on collateral ques- 

fions, exelud.s all evidence of facts, which are incapable 01 

affording anj reasonable presumption or inference, as to the 
Pnncipa! matt, r in dispute, the test being whether the fact on 
"Inch the partv proposing to contradict would have been allowed 
‘omself to prove in evidence, Kazi, 0 C It C Iv 93 
The section lays down Hut whenever .1 
a question winch is only collaterally rclevonl to the issue (Sec 
n(.\ k jQ/lf*cisivc and no contradiction 

t4u) his answer must be taken as occimvc .u.v^ . 

'nil be allowed When a Wltneis five, a positive ansvver to a 
question in cross examination witli uu'urcnco to o collateral maUei 
'f.. vvlietlier In owed money te. tlic accused on a promissor 
note. It will no, be peoper f““/\rvSie' or no" 


gation in that cnmi""' 
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amount as due on the promissory note Inayat 28 A 142 The 
only exceptions to this rule are those mentioned in this section 
and in Sec 155 post (Cunn Intro p L\IV) 

411 Relevant facts If the statement relates to relevant 
facts the answers may always be contradicted Thus the state¬ 
ment of a witness for the defence that a witness for the prosecu 
tion was at a particular place at a particular time and consc 
quently could not ha'c been at another place where the latter 
states he was and saw the accused persons is properly admissible 
even though the witness for the prosecution may not himself 
hav e been cross examined on the point Sakharam ii B H C R 
166 As a general rule a party may contradict his opponent s 
witnesses b\ independent evidence on all matters relevant to the 
issue after a proper foundation has been laid m cro'.s examination 
Broitiie 6 R 67 H L but the statement of the witness m R ' 
Sdft/iarain was admitted even without the prosecution witnesses 
bemg cross examined about that point as it was admissible as a 
relev ant fact and not for the purpose of contradicting the prosecu 
tion witness 

412 Exception 1 Sec 511 Cr P Code Jays down the 
manner of proving previous convictions 

413 Exception 2 When a witness is cross examined with 
a Mew to showing that he is biassed or giving his evidence from 
some corrupt or indirect motive and he denies it witnesses may 
be called to prove that he is biassed for instance that he has 
been bribed to give evidence but not that a bribe has been offered 
to him ind refused Hitchcock, 16 L J Ex 259, ii Jur 478, 
I Ex 91 74 R R 593 Ss 155 and 153 must be strictly 
construed and narrowly interpreted so that Courts may not ha'o 
to prosecute on most imperfect material issues which have uo 
bearing on that really m contest between the parties S J 53 
does not go far bey ond if it goes at all the case of A G v Utlch 
cock ante Bhogtlal 32 C \V N 593 P C The following case 
IS a good illdstration of the distinction between cases coming 
within the section and those within this exception A man was 
indicted for stealing wheat The principal witness against him 
was his apprentice Thevvitncsswasaskcdin cross examination, 
whether be had not been charged with robbing his master and 
whether he had not afterwards said he would be revenged on him 
and would soon fix him m the Monmouth gaol The witness denied 
both On behalf of the prisoner it was then proposed to prove 
that the witness had been charged with robbing the prisoner and 
had spoken the words imputed to him The Court held that h«s 
answer must l»e taken as to the former but evidence might be 
adduced as to vhc words spoken by the witness, Yra'in 2 Camp 
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^55 \ Tacfi tilt! the x'liness i> biassed or partial m 

relalioi to ibc pirtirv or thr cioscs tna^ Ic elicited on cross 
eiiEUnation or if dtnitd ind<iHndcniK proxed Hitchcock, 
iEt R 91 e i, tl at i f<Tn tl* witiH ss I** till kept mistress of the 
parti caihnp li. r I//• m jj V Htx%l 7 (. \P 750) or tint the 
'•ntne^s In'. <. il ( rill d fil \\iiniv«s tin opjiOMtc party 

\Qucct i [} A, n 11 jii !•> 1 \ Hitchcock $u^ra), 

Or has had ri^ii rr K vMth or rxiris ed hosliht} toiv irds him, 

{R '■ <l-a^ If ( .\ i) I»I ij 5tli I d 47'' 

^ec 154 riio (oiJti ma\ in its. (i ‘'retion, 
^ pi milt lliL person who calls ci witness 

tohu It) pm anj questions to him which 

miKhi be put in cross examination 
the 'Khcr-'t j)irt\ 


^14 Scope 11 mo in lii» discretion allow a 

parti ( r>s \inur» hi , o wiintss Tlic \iord> adverse, 
roati! 41 n )i ni nn<jn«.d in ilu section though m most of the 
ruhn" under tins s ctittn lilt words ha'c been used The matter 
U ciuirtlv within the disen tion of the Judge even if the interest 
0/ the MitniSN is ntct^sdrih id'crsc to that of the party calling 
him Pnee L H 43 rh D J72 61 L T 537 LucJimi 49 C 93 
This Section sdv*. nothing as to declaring a witness hostile but 
Provides that the {ourt ma> in Us discretion permit the person 
"ho Calls a witness to put any question to him which might be 
pet in cros^ eifamination by the adverse party There were no 

Srounds for ddv erst ~ f ^ ' • 

"here he allowed i 
Partj who called hi 

turned hostile Baikuntha 27 C ^V N 797 P C The discretion 
should bt fsercised with reference to the particular circumstances 
of each case Basttn R & M 177 (1824) , Price Supra 

415 When Permission to cross-examine should bo 
given Cross examination should be allowed when a witness 
Unexpectedly turns out to be hostile to the part> who calls him, 
or IS manifestly interested for the other party or is unwilling to 
give evidence or if the witness stands in a situation which 
naturally makes him adverse to the party who desires his testl- 
Radha 12 M I A 310 or if he shows an unfair bias, 
Chapman C P 558 (1838) Murphy 8 C & P 308 (1837) , Or 
"hen the defence in cross examination has elicited facts which had 
nc It, witnesses had testified in h 

c' 2 C 957 in the last case/” 

w rcise of discretion to refuse^ 

prosecution an opportunity to rrosi examine the nrosefo 
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witnesses ^\ ith regard to the matters elicited by the defence which 
had no relation to the facts to which the witnesses had testified in 
their examination in chief So where one s witness unexpectedly 
mikes statementa idvirse to his interest it is common fairness 
fhat the Judge should permit such statements to be tested by 
crosa examination if the evidence is to be relied upon and if cross* 
examination is disallowed the exidence is of no value Kalagurla, 
6 C \\ N 513 PC In Jhaldhary 1926 Pat 138 two witnesses 
for the prosecution in their cross examination made statements 
consistent with the defence The learned Magistrate declared 
the witnesses hostile and allowed the prosecution to cross examine 
them on the ground that the witnesses did not support the prosecu 
tion and were admittedlj neighbours of the accused and had 
been won over The High Court held tliat the reasons given 
bi the Magistrate for declaring the witnesses to be hostile were 
not at all sufficient The fact that the witnesses were neighbours 
of the accused was not a sufficient ground for treating them as 
hostile in order to discredit the statements that the> had made 
favourable to the accused W confessing himself an accomplice, 
implicated accused in writing this was opened to the jury butM 
called told a different story and exonerated accused he was 
cross examined as hostile and swore that the written statement 
avas untrue The CCA held that a statement so put m was 
mere evidence to discredit prosecution s own witness and could 
do no more than cancel the witness s asserveration of accused S 
innocence It could not amount to positive or admissible evi¬ 
dence against the lattir Dibble i Cr A U 153 

416 Hostile witness \ witness is considered adverse 
when in the opinion of the Judge he bears a hostile animus to 
the pirty calling him and not mercl> when liis tcstimonj con 
tradicts his proof in other words a hostile witness is one who 
from the manner in which he gives liis evidence shows that he is 
not desirous of telling the truth and when a witness is treated 
as hostile and cross examined bj the partj calling him this must 
be done to discredit the witness altogether and not mercl} to get 
rid of part of his testimonv Surendra 24 C M \ 56o A witness 
IS not neccssaril) ho>tiIc because in an absent minded moment 
he lets out the truth It must be shown before a watness can lo 
declared hostile that there IS good grcunil for believing that the 
statement lu has made m favour of the defence i« due to enmitv to 
the prosecution It mav lie an unfricndlv act to let out the trutli 
but It IS not necessarih a hostile act Foil dir 19 Cr 1 J 24^ 

3 P L J 419 (191*'} Pat .■)4 The mere fact that at a Scs 

sions trial a witn ss tells a d fl rent storv from that told I> 
him before Magistrate docs not nvccxsarilv make him hostile 
The ^ rop« r infenncc to b drawn from tJic contradictu rs in their 



S.IM.] nr'L\RJ\G \ \\n\l‘'S HOSTM E 


437 


mdencc, is not tint tlic\ arc wiincsM* hoililc to tins side or to 
that but that ih«\ irt witni’^'^o wlio ou^bt rot to Ic bclicsed 
ciliss «uppnrt<d i il« r ^ iti-f ctois * \nli ncc, Kahschaiid 13 C 
53 itli rt 1 < n nr< toihisciM tin follow mf; rt marlv' arc nnde 
la WooJroffi T |j„t ,1 il .. s iliiiiittid to In rlcar that 

"■hen th v r nib iinu stiltimnts inxolsr Rriat discrepancies 
and coniradn 1] n- md irr tin oiiKomi of fraud dishoncsts and 
trcacln r\ on tl. j irt of tin witm flu p irts calling liim sliould 
w rfanmid •> rr< n' \ mtn* luin under tins siclion as to the 
fact ard ruiM -f th, div< ri pane c .and contr-idictions. and if 
to inhK..<h hiv inilit under S X5S h> substantiating 
tae farts c ii’amcd in tl« cjuiNtions put to liim bs independent 
n\ \ lioxtjj, witness mw Ik delmcd as one who, from 
the m»rin. in wlu'h h< gives liis evidence, (uithin v\hich is in¬ 
cluded the fact that he is vsillmg to go back upon previous statc- 
““nts ruidi b\ him) shows that lie is not desirous of telling the 
turth Kfo'c tiu (ourt J*an<han(tn 34 C W N 526, 3I 

L J 121)7 \\hir« 111 prosicution mtrtlj tenders a witness 
^8 gatnid u\ir withoiii ex itnining him he cannot bt allowed 
to U crusv ( vim n<d b\ tin prosecution Rcm)a\, 7 I’ 55 29 

L J 

417 Dcclarlnfi a vvHiicss hostile, effect of. The result 

Wallowinu I partv to cross < \ tmmt his own witness was to dis- 
'ffdit him th. ( ,nd not mcreh to get nd of a part of his 

•esiimonv In otlo t wuros .a part> c.annot he allowed to say 
that his witni ss is i truthful witness so far as a pai t of his cm* 
oence Is conr. rn. d but m untruthful witness so far as some other 
iwrtion n.tinmed This .ipphes so far as the part) vvlio calls 
the witn.s^ is concerned for obviousl> the othpr side is entitled 
to rih on so niiicli of the evidence of the witness as supported 
their cas, Ma/^bul 32 C \\ N 872 (foj Salyoidra, 37 C L J 
t 73 Khtpr 13C j72 27tr L J 266) Thisvicw is founded 
on the dictum ot J ord Camplicll, C J m Falkcr \ Brine But 
this view is not accepted even in England, Bradley v Ricardo, 
{t 83 i) 8 Bing 57 il J M P 36 llalsbury's Laws of England, 
tol XIII p Ooo It docs not find support m any provision of 
the Indian Lsidence Act or other enactment m Indw \\ith all 
respect, thirtfore, I .am unable to say that the total discarding 
of the evidincc of such witnesses can be formulated as a necessary 
legal result amounting in fact to falsus i» utw/alsui in omnibus 
If it cannot be so formulated, then the result must be the same 
as in other eases , and it must be a matter for the Court on the 
particular facts in each case to credit or discredit the difTere^f 

’an} 
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contention of (Counsel of Appelhnt) this necessarily implies that 
the witness was wholly discredited and the prosecution haMng 
discredited their own witness ire not entitled to rely on any 
part of his evidence The theory so stated is fallacious A 

party is allowed to cross examine his oivn witness because that 
witness d splays hostility and not necessarily because he dis 
plays untruthfulness The theory has gained currency owing 
perhaps to the common belief that the whole object of cross 
examination is to discredit the witness whereas its mam purpose 
IS to obtain admissions and it avould be ridiculous to assert that a 
party cross examining a witness is thereby prevented from reiving 
on admissions and to hold that the witness being cross examined 
implies an admission bv the cross examiner that all the witness s 
statements are falsehood PerTyrell C J in Sohrat 9 Pat 474 
3T Cr L J 721 (fol Jehangir) Uhere a witness is declared 
hosti'e so that leave to cross examine is granted to the party 
calling him the position that arises is that by asking for leave to 
cross examine the witness the party calling him admits that 
he is not a witness of truth and one whose cv idence is not entitled 
to credit who is prepared to make one statement on oath at one 
time and another at another time and that the evidence of such a 
witness should bo rejected Panchanan 31 Cr L J 1207 34 

C \\ N 526 In a recent case In re Pro/uUa and others a Full 
Bench of the Calcutta High Court considered this point again and 
it W'as laid down that the evidence of a witness treated as 
hostile must not be rejected in whole or m part and that it 
must not be rejected so far as it was in fa\our of the parly 
calling the witness and in favour of the opposite party The 
whole of such evidence so far as it affected both parties 
favourablv or unfavourably must go to the jury for wliat it is 
wo"th 

418 Prosecution witnesses cited as defence witnesses 

\Miere a Magistrate refused an adjournment to the defence to 
enable them ta cross examine the prosecution witnesses or where 
the Magistrate refused an application by the accused for re 
summoning the prosecution witnesses for further cro s-examma 
lion and the prosecution witnesses were cited by the accused 
as his own witnesses but vihcn thev appeared the Magistrate 
refused to allow them to be cross examined held that the vsitncsscs 
didnotchanp ' ’ 1 ,1 j / 

and the ^lagi 

examined by 
19 1 

419 Answers obtained by leading questions without 
declaring the witness hostile The evidence elicited from a 
prosecution witness under examination in chief in answer to a 



s 155.] IJIP. \rniNG WITNE'^S’S CREDIT -IJa 

^OKtion whjf!) coul.l nnl\ Ix^ put m cross-cximuntion is mad 
s'lbic unices bt fon ibi <)«r‘;tion wis put tlir pro-.ccution de 
««red the witness t„i„ hoxtilc Ja^deo 25 Cr L J 69 71 I C 

Sec. 155. The credit of a witness maybe im- 
cffdit peached in the following wajsb} the 
adMriL party, or with the consent 
®htlie Court, b\ the part\ who calls him 

(1) bj the cMdtncc of persons who tcstifythat 

thej, from tlicir knowledge of the wit¬ 
ness belli\c him to be unworthy of 
credit 

( 2 ) b\ proof lliat the witness has been bribed, 

or has accepted* the offer of a bnbe, or 
has received any otlier corrupt induce¬ 
ment to give his evidence , 

( 3 ) bj proof of former statements inconsistent 

with any part of his evidence which is 
liab’e to be contradicted , 

( 4 ) 'slicn a man is prosecuted for rape or an 

attemjit to raM«h, it mav be shown that 
the prosecutrix via® of gcn^'rally immoral 
character 

Rxplun it^on A witnes*; declaring another wit- 

to be unworthy of credit may not, upon his 
examinaiion-in chief, give rea-ons for hi^i belief, but 
he mav be asked his reasons in cross-examination, 
and the answers which he gives cannot be contradicted, 
though if they are false, he may afterwards be charged 
With giving false evidence 

Illustrattont 

(«) A sues B for the price of goods sold and deli%ered to B 
^ that A delivered tne goods to B 

’ The word accepted »n * *55 para (2) was substituted 
®og nal word had by the Indian Fvidcnw Act Amendment 
*®72) Genl Act. Vol II 
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Evidence is offered to show that, on a previous occasion, he 
said that he had not delivered the goods to B 

The evidence is adm,issible 

(b) A IS indicted /or the murder of B 

C says that B, when dying, declared that A had given B the 
wound of which he died 

Evidence is offered to show that, on a previous occasion, C 
said that the wound was not given by A or in his presence 

Tile evidence is admissible 

420. Scope The importance of this section lies m this 
that It, by implication, restricts the evidence which may be given 
(otherwise than m exceptional cases mentioned in See 153) to 
impeach a witness’s credit to that specified m tlie section. 
(Markhj E\ p 109 ) 

421 Cl 1. Evidence of this class must be confined to 
proof of general reputation of the witness (Taylor E% 1470) 
The impeaching witness cannot in exammatton-in chid give 
particular instances 0/ the other’s faNrhood or dishonesty, but 
upon cross cNamination he may be ashed as to his means 01 
knowledge of the other witness, his feelings, if any, towards him 
and the like and the answers to these questions, cannot be 
contradicted (Norton Ev ) Eudence of the particuht 
estimate formed by a Judge in another case of the credit to be 
attached to the testimony of a witness who is cross-examined 
m a subsequent trial, is inadmissible, 4 C W N 6S4 

422(a). Cl. (2) 5rrN 415 

422 Cl 3. “In order to discredit 1 witness or counteract 


S 145 relates to such stafcmcnt'i when reduced into writing , m 
the present section reference is made to statcnicnfs oral or written 
Where it is intended to contradict a witness by tht cvidincc of 
a person who heard him making an inconsistent statement, it fv 
usual and proper to put quc'*tions to the witness about thestilcmint 
m cross-examination There is no section m the Act winch 
requires this to be done when the inconsistent statement is an waV 
one WtiX m 7fnnciJ'’je 710 Aisymc^iim can \>c iiTxx>-n ocal 

xnd written statements of that character” (Ctmn P 308) Where 
witnisscs under LMmuiafion mike statements conlradicloT> to 
their pre' loiis statimcnts the Court ought to draw their attention 
to such contradiction 24 W' R 312 Under the 1 

hw. (28 g V 18. 3) Inforc such proof can bt given the circum^* 
Itnces of tht supposed snicmtut sufficient to designate tiic 
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P^Jioilir ocra^! T 

t b* a^c-d \^h I'.r 

“Cfre n a tnil f t 
ttiinaiti Ti ( I , 
Iniiilnaffir in , 
rMjanira* ixxi,.; 

jrj 1 
''li d-fn li„, 


I N nirniioT'd to tlu wuni'^ iiiii be 
T n t III hi' mul «;urb 
« «un ss f r tin ;ui> <1111111 in cross 
Unlit till nrl s I nil hint to her oI a 
' 1 T tin jirostI uti in |*nijn>scU to v'^b ber m 
’ I f ti t I n t (i\< n t flu t;iil s inotb( r a 
I t nt ( oint if tb< Aiil-* coin) hint tt: » 

, • ,.- in h t t.iiilt\ of t tpt mil to i^b tin mother 

* wnru' IiJ II >i j,i\i lnr such in Tccount of the 

t pmnt hfij 1) It il ( f iM « iMthtti tb< ti mis of tin «nxlion 
' ( t$( t ( j lb, 1 xidcnct \ct bti b^ S 1 }5 made 
isrtxi". jv ( j 't^itnunis t,k,n down m writing and not for 
fl sutim nt It 11 It IX Iwitli usinl ind -idxixiblt md jtist 
' witni nt riOvJi»‘ bn wIkii \ir lb it lie jiox'ibU 

11 \ It I Io t, n,n> idinil o'txplitn I i* slUc- 
\W , f{, >(1, I • \ xfifimiiil nnd bv a 

'ttnnn 1 isc‘o tl« jkiIicc wlnefi lus hiei tTbrndown 
tiling. 1^ idlin'. i» I n, <\|d«jici it the Irf’l ftr tbi j tupoxe 
fortra hctir;. vucb w tni's |>o\idcd tin jiroMxjtins nf S 145 
“^/‘'f^pMwitl 2-Cr I, 1 iij 2 Oil C bo; Tins 

tim df X n It I u biwi tb( tnann r in wbich tbe Inrmci state 
ffoMd Tin modi of jviocf i<- iirmidcd m S J45 
P* 3 t Cr I J io;i IX I f(,o 


I Former Statements WIku certain statements re 

on? to the rommisxion of ait offence v\trt m ide b> oni person 
16*'^ 11 and the htttf took ibe infonnation so obtained 

L . 5 ” '^^"=tr in chircc of a police stiiion and it was recorded 
rnt *1 ^ ** evidence Rittn in tlie case b> j could be 

ontraUictcd b\ tin CMdcitcc nf tlic informant H, proving the 
steinents m idc by J to JJ jt could not l>c contradicted b\ what 
e poLcc n cordi d as the first information of 11 Dmo Bwdhu 
_ 't \ 2ig Two persons made stallntents to the effect that 

and another had robbed Ibem. and causid hurt while doing 
. One statement was made to their employer and the other 
® tne Head Constable C was subsequently charged and these 
persons were railed as witnesses for the prosecution but they 
7/“" denied that C w-as one of the men who had assaulted them 
previous statements were filed but neither the Head Cons 
acre nor the employer was called to depose to the terms of the 
whicli the wilnes<es were said to have iwade^ Held 

accu 
Actf 

^gair .* 

turec, 

tfie making up of the parcel and its posting 


it 
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was alleged that M had promised to B, a pobce officer, to confess 
for a large consideration, to a fraudulent conspiracy, that led 
by B he had repeated his offer to the Manager of the Insurance Co , 
that in connection with’thc police enquiry he had tried to bribe 
the butler of the District Magistrate and that he had stated to one 
L that the whole affair was a swindle These allegations, when 
put to him in cross exammalicn were all denied by M and his 
denials were sought to be contradicted by evidence adduced 
under S i«55 {3) for which purpose B, the Manager, the butler 
and L were all called The Court below held that M had 
agreed to give bribed evidence held, that the section bad been 
stretched beyond its proper inport m admitting the evidence 
of the butlei and L Bhogtlal, 32 C W N 593 P C 

423(a) To Police officers In case of statements made 
to police officers during police investigation and actually reduced to 
writing the writing itself cannot be treated as part of the record, 
or used as ev idence but may be used for the purpose of refreshing 
memor} under S 159 And the person making the statements 
may properly be questioned about them and with a view to 
impeach his credit The police officer himself or any other person 
in whose hearing the statements were made can be examined 
on the point under this <iCction UHatnehand 11 Bom H C R 
120 If a Magistrate finds that a witness has made a statement 
in the police investigation different from what he has 
made before him and he considers that the discrepancy should be 
brought to light he ought to ask the witness if he has made the 
statement attributed to Jiim b> the police papers If he admits 
It lie should be given an opportunity of explaining why tbe 
contradiction has occimed If he denies having made such state¬ 
ment, then the statement must be duly proved before it can be 
said to impeach his credit It is not like a deposition made 
in the committing Magistrate s Court which could be taken off 
the flic of that Court and brought on the record of the Court oi 
Sessions without any proof because the deposition proves itself, 
not so a statement attributed to a witness on police papers 
There is no law which sajs that it must be taken to have been 
correctlj recorded Nor is a person bound to state the 
to the police m course of an investigation under Chap XIV, Cr 
P Code, and it is not statement made on oath before a competent 
authority, Nga Pyu, 18 Cr L Jf 844 41 I C 668 10 Bur 

X. T s$q The \iTtttcn record made by the poiice officer }S ihc 

onlj right thing to prove to discredit the witness, Kashtrafrt, 29 
Cr L J ,^72 26 A L J 139 A statement made by a person 
before the Monegar of a village shortly after the commission 
of a crime cannot be used as substantive evidence against an 
accused person tried for such offence as it is not a statement re¬ 
corded on oath in the presence of the accused by a Magistrate 
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to tjl^, cviJfTuo Hi, u*-, 'il >.or\^ s-^atiwcnt i-* to 
JToboraie or contjjict sttl<mints madi nn I'ltli nt tlio trial 
>j(r I j ^ •, 

4^31 r^^^ ‘I'-Ar'n lu 1 r J J 1 ^ 

157 ■; 1 * 1 * I I Vi*' I'ltJ* I’ll 05 '•Ws 

Si “1 i> 3 ,ntiJn ition in j ul l»\ wjjntss c inni’t Ik tri-iic^ 

«\id,ni« at tli«- trji) \Miiri 
tn <'MM till! h, « in KJ<iitifi no on*, tlittv 
' notliini. to rt>rn>iKir III »n<l s<« i)n. iMtlLncv ft! uV'^nU- 
toT in jaii Is ,) ,t niiiiissjhl, \,i i«a ly A I, j 947 

424 Value of s.^ i hnatlte 2 (» M loi /J>//^ YvIkTU 

g , "as. cluryi-tl Mill, liiMn;; aiKj'vt’iI a client 'o liT^Ue a. 

gj tl*' ‘lunt dtnuii incl l«o \MlniN«s tn'MW stite- 

tJu 'iitttt lutj Maitil to Hum lifU.tl'iittUcevidence 
.. ''tttti ve'b « 4 » imilmi'sihl* for tilt >iuf)>o'.t for which 

Un jppcijjnt J.\tn if it was admissible for 
irhins till credit of tht wjmc *5 nndci S 155 
W„t}, Indian L'lJ'ftct Act what would it jiriAC’ U Tftight 
w e (/j4i i/n cli»nt was in iinnliahle witness, wbt> satd ooe 
doj ^,ui anotlnr t|img anothir day, and Mwd to dis- 
01 h "tat'merit hut it wuiild not prose the truth 

n» * * ^n''Wom stittiTKni or maVc « cMdtnce tvnainst the third 
Wrtj C^asjee 34 r i2y n c W K 370 9 Korn L R 
7 ,*7 ^ J 07 Hut evidence of witnesses duly rtcordm 

^ ‘fie prestnee of tin. accoseil undtr Cbaji XVIJI of the Cr P. 
^erna> ,n thtdjscntmn 0/ . * , . 1- 

jProducitl anil (.ximintd be • 

“ purposes subject to the pro 
ins Cr P Code) S «4 •' 

^tateniCTits can fjc uH-d as s 

r'’ J 705 8b I C 145 

“om 260 Ani'ry 26 Cr L J 1345 t C oui v i. Kjy 
7 K tq2^ I ah 452 

425 Liable to be contradicted. The words mean whith 
15 relevant to the issue JCaJtjfi, 17 C 344 

CL 4 Jn tnah loi rape *» attempts to enmimt rape wot 
only IS fMdence ol general cliarsicter admi-sihle to show that the 
prosecutnv ourht not tu be believed upon her oath, but so also 
's proof that she is a related pto^titute. for it {joes far towards 
an inference that iho yieldetJ wiffmgfi In such cases 
general tvidence of tbi.Lw’d wH on this ^Tound be received Iho 
‘he woman he not callwl as a witnesj. and though, if call 
be not ashed m cross exantmation. any questions ten 
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impeach her character for chastit} Counsel for the defence 
cannot however pro\e speafic unmoral acts wth the pnsoner 
unless he has first given the prosecutnx an opportunity of denj 
mg or explaining them Moreover the prosecutrix if cross 
examined as to particular acts of immorality uith other men 
may decline to answer such questions while if she answers them 
in the negative witnesses cannot be called to contradict her 
(Tajlor S 363) In a case of rape evidence as regards the general 
immoral character of the woman is relevant 27 Cr L J 263 
92 I C 439 


Sec 156. When a witness whom it is intended 
to corroborate give« evidence of any 
to corroborate evi relevant fart, he may be questioned 
dence of relevant fact to anv Other circumstances 

admissible . » . ^ *e\ 

which he observed at or near to 
the time or place at which such relevant fact occurred 
if the Court IS of opinion that such cir’cumstancc'*, n 
pioved would corroborate the testimony of the wit¬ 
ness as to the relevant fact which he testifies 


llUtslralion 

A an accomplice gives an account of a robber} m which he 
took part He describes various incidents unconnected viath tne 
robberv which occurred on his vva> to and from the place where 
it was committed 

Independent evidence of these facts mav be given m order 
to corroborate his evidence as to the robbery itself 

426 The section provides for the admission of evidence 
given for the purpose not of proving a relevant fact but of testing 
the witness s truthfulness There is often no better via> of 
this than b} ascertaining the accurac} of his evadcnce as | 
surrounding circumstances though thej arc not so immcdnteiy 
connected with the facts of the case as to be themselves relcvan 
While on the one hand important coiroboration maj he given 
in the case of a truthful witness a valuable field for cross cxamina 
tion and exposure is affordotl in the case of a false witness In 
order to prepare the ground for such corroboration it is necessary 
to elicit these surrounding circumstances m the first instance from 
tile witness himself and for this the section makes provision 
(Cunn p 310) Facts which tend to render more probihle the 
trutli of witness s fcstimonj on anv material point are admisstiile 
in corrol)orition thereof although olhervvasc irrelevant to the 
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iSiue (Phip stli I <1 5'' ) Tl us when. \ IS clnrgicl with cirnal 
Knowledge o( H T Lirl >it 1 r -i\!t».n intl B swon that on the daj 
foUoun;: tin ict \ t<ll lir that he had similar relations with 
C another i,ir! nndir sistnn mil A being called m his own 
defence in ro i.\ immafion d»nic<l both the alleged statements 
to B and tin imputation as to C letters in endearing terms 
Written h\ ! im to C were admitted in evidence as corroborating 
Bs testimon\ b\ howmg that she had not invtntcd the incident 
as to C C/;i/iri« iQon 3 K B 945 But m a similar case it having 
been proved the nr1 had vincreildisease the fact tint the accused 
refused t 1 allow himvtlf to be medically evamined held not 
admissibl in rnrrol oration of the girls statement, Grav 68 
J P Rep 327 C C R 

Sec 157 In order to corroborate the testimony 
, of a witness, any former statement 
of «itnc.s may be made by such witncss relating to the 
iater'fe^t m about the time when 

same fact ” the fact took placD or before any 
authority legally competent to 
investigate the fact, may be proved 

427, The statement which maj be proved under the 
semon in order to corroborate may be a statement made cither 
on oath or otherwise and cither in ordinary conversation or 
before some person who had authorit> to question the person 
who made it It may also be verbal or made in writing If not 
made before anj person legally competent to investigate the fact 
it would seem that it must have been made at or about the time 
when the fact took place Narasmka 25 M 210 In India per 
haps more particularlj than in other countries the statements 
made by those viho have 1 nowlcdge of the circumstances con 
nected with the commission of an offence immediate)} after the 
occurrence and before the} can be tampered w ilh bv the police 
or others are important to the ascertainment of truth (Field 
Ev 470 ) This section provides an exception to the nile exclud 
mg hearsa} evidence and in order to bring a statement viithm the 
exception the duty is cast on the prosecution to establish bv 
clear and unequivocal evidence the proximity of time between 
the taking place of the fact and the making of the statement. 
Mandat 29 Cr L J 740 lO L L J 262 It has long been the 
practice in India to rtciivt this kind of corroborative evidence 
Btssonnaih 12 W R Cr 3 7''' ^ 3^ ^'‘■ben a 

person making a dying docliration chinccs to live his statement 
cannot be admitted under 3-* as a dying declaration But 
may be relied on under this section to corroborate his Staten 
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4 Bom L R 434 The deposition of a wtness gi\en 
at a previous trial, when the accused person was absconding, but 
with regard to whom the Magistrate had omitted to record tliat 
he was absconding, is admissible m corroboration of the witness’s 
evidence at the subsequent trial. Ishrt, 8 A 672 Previous state¬ 
ments might be used to corroborate of contradict statements made 
at the trial, not to corroborate statements made previous to the 
trial, Akhar, 34 B 599 12 Bom L R 663 The statement 

of a witness admitted under S 288. Cr P Code is “testimony’ 
within the meaning of this section Mmi Chand, 25 Cr L J izoi, 
following Velliah 45 M 766 24 Cf L J 417 

427(a) Inadmissible. The report of a receiver to the 
District Judge by whom he was appointed to the effect that he 
was vvrongfullj confined and obstructed in tbc discharge of his 
duties by a large number of jiorsons submitted about 24 hours 
after the o currence is not admissible at the instance of the pro¬ 
secution, di It was not made at or about the time of the occurrence 
and as it also does not come under the second part of the section 
for It was not made to a person who can legally investigate the 
fact, Ram 55 C 879 An entry in a vaccination register con¬ 
taining a statemint made by the mother as to paternity of the 
child, which 15 made more than three years after the birth of the 
child, docs not satisfy the rcquiremoits of this section and is not 
admissible in evidence, Kanmappan. 31 Cr L J. 1089: A I R 
ZpSoMad Z94 

428. When such evidence can be given. As Sec r57 
refers to the corroboration of the testunony of a 'witness,* ordi- 
nanly before corroborative evidence is admissible, the evidence 
sought to be corroborated must hav’C been given The Court 
has no doubt a discretion to allow evidence to be given under this 
section out of the regular order upon an undertaking by counsel 
to call the witness sought to be corroborated, though such a 
course will be found in most cases to be inconv enient If neces¬ 
sary a witness will be allowed to be recalled to give evidence imder 
this section after the person sought to be corroborated has given 
his evidence, Ntstannt, 5 C W N XVI It is objectionable to 
allow a witness to be corroborated before he himself is evamined , 
It IS very doubtful whether See 136 gives the Court any discretion 
to allow such a course It can only be very’ rarely and for very 
special reasons, if at all, tJiat such a course could be allowed, and 
when such special reasons exist, they must be recorded by’ the 
Judge, Myan, 9 Cr L I 576, following Shue Ktn. 3 L B R- 
240. 5 Cr L J 44r Evidence of indcntification in the jail 
cannot be treated as substantive independent evidence at the trial 
Such idcntificatien amounts to statement', cither express or 
implied, made by’ certain persons that the individuals whom they 
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recc^uc as Iia\Tns l‘o<n <<nr«nn-«l in a particuUr cnmc 
^ch a pervin nt<s m < irt tl it he cm uiiiitifv no one llicte 
isob\iou«h n thin t i < i »l» r l md so the ftultnct of idtntifi- 
cation in il |ii] i tint «Im v lU \ •'•tm ui A I J 9-^7 A 
Petition win li J 1 1 1 I I 1 1 I \ 1 jur on who was ixamincd as 
WTtnevs in I j > Imu ml 1 th 1 t,il Pi ictitiomrs \ct is 
admis iLl m \il n /vi;ihi •* C \\ \ 5*'f| ^9 C 732 35 

<: >• J 3V 

429 \aluc of such caidencc T!il firr of m) corro- 

boratirn M 11 n f jnMfii** consistent statmunts must i\i 
death d j n I iij 1 tl t nth *f fh f reposition that lie who is 
consist nt <1 n.< n K biluacd If that proposition be not 

unner'.t'h true what b comtsoflhi Mrtue of jircvious consistent 
statrni nt On* maj p rsistentlx adhere to falsehood once 
utt r 1 if tl re is a motut for ii and sliould the valiu of such 
cfirr 1 rrjti fi etcr come t<« b». rated higher than it now is nothing 
w j lid 1 I I r th n f r ’e'lgnms and unscrupulous persons to 
irociir tl nvieti m f ana mnoctnt man who might be 
ol n M u 1 ’h(.n 1\ fir I committing offences and afteravards 
mii I u t itiments to different people and at different tunes and 
place imi heating those innocent men Mttlapa ii Bom 
H r I? 196 \\'hcre the charge against on advocate of advising 
bnbcrj to 1 client was based on conversations avith another counsel, 
It aaas held that eaidence of persons to avhom the latter had m the 
absence of the accused repeated the conversation avas admissible 
under this section and tendered to support the avitness s credi¬ 
bility but It did not carry the mittcrany further on the determma 
tion of the real issue Cowas^ee 34 C 129 P C In the case of 
an accomplice it has been held that his previous statements may 
sometimes legally amount to corroboration of his evidence at 
the trial M Ptllai, 35 Jf 397 F B A first information report 
IS not a substantive piece of evidence It can only be used as 
a previous statement to corroborate or contradict a statement 
subsequently made in Court ChoghaJta 27 Cr X J 137 pr 
I C 697 

430 Iloaa to be proved WTiere it is desired to corrobo 
rate a witness by the contents of a document required by law to 
be taken dowm in writing such document must be produced and 
secondarj evidence cannot be given eg, a previous deposition or 
a first information report taken down under S 154 Cr P Code. 
Field 6th Fd 470 In other cases evidence may be given by 
persons who received them or by some one who heard them, 
Btssen 7R Cr 31 The evidence of a person who hears (he 
statement is direct proof of the statement, it is not scconda 
evidence lle^merdmguer zi Cr L J 760 58 1 C 344 
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431 Statements recorded under section 162, Cr P 

Code Under the old Code of Criminal Procedure though the 
MTitten record uas inadmissible for the purpose of corroboration 
oral c\ idence could be given of such statements to corroborate the 
evidence given at the trial Fanindra 36 C 281 M Pillat 35 
M 397 But the new Code excludes both S 157 js controlled 
by S 162 Cr P Code Rakka 27 Cr t J 43S 93 I C 230 
(overruling Mamchand 5 L 324 25 Cr L J 1201 82 I. C 

129) The mam object of the alteration in Ss 161 and 162. 
Cr P C IS to prohibit the use of the statements of prosecution 
witnesses as corroboration under S 157 Evidence Act Ja^a 
27 Cr L J 484 93 I C 8S4 5 Pat 63 

432 Authority legally competent An Inspector 
of the C I D has been held to be an authority legallj 
competent to investigate, il/ PtUat 35 M 397 T B SoisaDeputj 
Superintendent of Police and information given to him even 
though not recorded under S 154 Cr P Code is admissible 
Hydross 75 I C 695 45 M L J 279 18 L \^ 113 AIR 
(1923) Mad 694 

432(a) Inadmissible ^^liere B a police officer investi 
gated a parcel fraud case and later on gave evidence in a ciul 
suit brought for the recovery of the Insurance money on that 
parcel to prove that one M a witness for plaintiff had promised 
to confess for 1 large considcntion to a fraudulent conspiracy 
a letter written bj B to his official superior was held to be 
inadmissible for an> purpo<e, Bhogtlal 32 C W N 593 P C 

Sec. 15 S. WJienev'er any statement, relevant 

w-hai maiten may imdcr ssction 32 OF 33, IS proscd, 
be proved m connec all mattcrs may be proved either in 

Sem"'i5 f”™; order to contrad'ct or to corroborate 

und'T «ect!on 32 or it, or in order to impeach or con- 
firm the credit of the person hy 
whom it wa*; made, which might have been proved 
if that person had been called as a witness and had 
denied upon cross-examination the truth of the matter 
suggested 

433 Thi'. «ection pheos a person vvliovc xtitcmcnt has been 

usrd Ti, c\ idence under S 32 m the same entegorv ns a vMlnc s 
actiiill) produced in Court for the piirpo e of contrai Kting hi> 
statimint In a pnvioiis statement made In him flartrain sO 
Cr L I i|25 Sql C S07 \ I R lo-»6 I 122 32 

Cr I J SI T’7 I C Lah 
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Sec 159 A Witness maj while under exa¬ 
mination refresh his memory by 
Refre h ng rocmor> referring to any Writing made by 
himself at the time of the transac 
tion concerning which he is questioned or so soon 
aften\ards that the Court considers it likely that the 
transaction was at the time fresh in his memory 

The witness may also refer to an} such writing 
made b} an} other person and read by the witness 
within the time afore ai I if when he read it he knew 
It to be correct 

Wheneter a witness may refresh his memory by 
wTiea T tness my reference to anv document he may 
«s«cop of do umuit With the permission of the Court 
to nil h m m ry rcfet to a copy of such document 
ProNided the Court be satisfied that there is 
sufficient reason for the non production of the 
original ^ 

An expert mav refresh his memory by reference to 
professional treatises 

Sec 160 A witness may also testify to facts 
mentioned in any such document 
Stated in document as IS mentioned in section 159 
ment oned n sect on although he has HO «:pecific recollec 
tion of the facts themselves if he 
is sure that the facts were correctl} recorded in the 
document 


Jll Stratton 

A book keeper may testify to facts recorded by him m books 
regularlj kept in the course of bus ness if he knows that the books 
Were correctlt Kept althougl he has forgotten the particular tran 
sactions entered 


Sec 


161 Any writing referred to under the 
piovtsiow®. of the two last preceding 


par^^as to rtng scctu 1 s mist bc produccd and 
.1 to refesh me sji w o 1 adi erse party if he 
requnco 1 such party may if h 
plea es cross examine the witness thereupon 




29 
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NOTES 


434 Rrfreshtng memory 

435 Inadmissible doctmenfs 

436 Duly of witness to refresh memory 

437 Any wriitng 

438 Made at the time 

439 S 160 

440 Refreshing memory from notes 

44X Right of adverse parly as to urittng used to refresh ire- 
mory 

442 Dying declarations 

443 Poil mortem report 

444 Police Diary 

445 Blind and illiterate utlnesses 

446 Barrister's brief 

447 Experts, 

434 Refreshing memory. When a witness is asked as to 
lacts oi which he has no recollection, or but a faint one except 
through the medium of some written memorandum made at or 
about the time of the event to which it relates, he may look at such 
memorandum for the purpose of refreshing his memory Starkte 
^v^tes as follows — 

" Although, in general, leading questions are not to be put to 
a witness, yet where his memory has failed, he may, even during 
examuiation read or if necessary, hear the contents of a 
doemnent read, for the purpose of reviving his former recollection 
And if by that means he obtauis a recollection of the facts them¬ 
selves as distinct from the memorandum, his statement is admis¬ 
sible m evidence The law, in some instances permits a watnes* 
to give evidence as to a fact although he has no present recol- 
Iwtion of the fact itself This happens in the first place «here 
the witness haiing no longer any recollection of the fact itself is 
Jet enabled to state that at some former time, and whilst he had 
a perfect recollection of that fact, he committed it to WTiting If 
the wtness be correct in that which he positnclj states from pre- 
sint recollection viz that at a prior time he had a prior recollec¬ 
tion and, having that recollection truly stated it in the document 
produced, the WTiting though its contents are thus but mediately 
proied, must be true There is also a class of cases where tho 
testimony of a witness is admissible to prose a fact althougli he 
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has neither an> recollection of the fact itself nor mediate know 
ledge of the fact b> means of a memorial of the truth of 
■whidi he has a present recollection This happens where 
the memorandum is such as to enable the ^vJtness to state 
Ticith certamt> that it would not has e been made had not this fact 
in question been true Here the truth of the evidence does not 
■whollj depend on the contents of the document itself or on any 
recollection of the witness of the document itself or of the cir 
cumstances under which it was made but upon a conviction 
ansmg from the knowledge of his own habits and conduct suffi 
•ciently strong to make the existence of the document wholly 
irreconcilable with the non-eaistence of tie fact and so to con 
■Vince him of the affirmative Thus in proving the execution of 
a deed or other instruments (one of the most ordinary and cogent 
cases within this class) where a witness called to prove the execu 
tjon of a deed sees his signature to the attestation and says he is 
thereby sure that he saw the party execute the deed that is a suffi 
•cient proof of the execut on of the deed although the witness 
the fact of the execution 
idence is not confined to 
1 instruments 

^Vhat Starhe here says may be reduced under three heads — 

xst When the document bnngs the facts immediately to re 
collection 

end ^Vhen the witness has no present recollection of the 
fact itself brought home to him by the perusal of the document 
but he can state that he did truly commit the fact to writing 

3rd When he recollects notbmg from the document but 
feels satisfied that he would not have wntten it unless it was true 
A common instance of this is afforded by the attesting witness of 
an old document from whose memory all recollection of the exe 
cution has faded but who says he is satisfied that he would not 
have attested it unless it had been properly executed 

Generally speaking an instrument used for the purpose of 


^absolutely indispensible A witness may refresh his memory from 
a document written by another if at or about the time it was 
made he has seen or inspected it that he exammed at the time 
and found jt correct and it docs bring the fact to his memory 
For instance a ships log bock is usually written up k 
the mate yet the Captain would be permitted to refresh h 
mory by it if he could swear that he examined it shortl 
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the time of the entry and that it was correct, and that by lookmg 
at the entry he remembered that the circumstances it had nar¬ 
rated had taken place So, a shop-keeper who has himself sold 
goods of which the accounts are kept by one in his emploj, if he 
has inspected the entries within a reasonable time after the entry 
was made, would be allowed to refresh his memory by the me¬ 
morandum notwithstanding it was made bj a third person , but 
it is e\ ident that the weight to be attached to such testimony 
w ill \ ary accordmg to circumstances 

A man mav refresh Ins memory as to the day on which cer¬ 
tain proceedings at which he was present took place by referring 
to a newspaper containing 1 report of the proceedings which he 
read at the time the facts were frc«h in his memory, and he knew 
the facts were correctly reported Dyerv 4 H & C 1S9 A 
Judge will attach much more weight to the evidence of a person 
speaking from a contemporaneous entry made by Ins own hand, 
than to that of one whose memory of the fact was recalled by a 
memorandum b\ a third party, and which perhaps he had not seen 
for some time after it was made 

In accordance with the rule which requires the production of 
the bLSt evidence the memorandum itself must be produced, not 
a copy of It, unless indeed the Court is satisfied that the non-pro¬ 


while the extract as a mere copy of such books is not receivable 
(Norton Ev Sth Ed 346-349) 

435. Inadmissible documents It is not necessary that 

the document referred to should be one which is admissible in c'l* 
dence Thus, a witness may refresh liis memory from a receipt 
or other document rejected for want of a sufficient stamp (Norton, 
Ev Sth Ed 349) , or an irregular deposition Mann, 49 J P 743 
And such user docs not make the inadmissible documents evi¬ 
dence in the case. Pa',ne, 27 L J Ex 341 A witness, for the 
_ —..f -.r- -- ..I ^ i --count 

[ from 

• • ■ Jevan. 

7 Pat 305 

436. Duty of witness to refresh memory. \ witness 
before a Court of lustice is under an obligation to tell the truth 
and the whole truth to the very best of his pciwcr If upon any 
question he suffers from a bona Jide Ivpse ol memory, and that 
failurt. of memorv can be remedied bv* reference to any memoran¬ 
dum or other writinr ortpared by thtv'itncsa at the time and ihc 
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UFFRl SUING MEMORY 
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Coart inMtes. the ^vJtncs^ to refresh his mcmorj \Mth reference to 
the 'vriting. the «iincss is under an obligation to do *«o It is part 
®t the dutj under which he lies to la\ the whole triitli before 

the Court to the l>csi of his ibilit> Harloo i<) A I I 76 23 Cr 
t- J 143 But in 1 case whtrt the que-'tion was whuthor the pn- 
«ocr had a rieht l<i m'l't that tin. police diary whicli was not m 
Court should bo««nt for, or if it '' ' ' * ' ’ * 

for the purpose of refreshing th 
J hvlJ that the prisoner had no s : 

nt\ for saMng that a witness can In rompLllcd to refresh his 
memory from ant drcumenl unli ss the document is either in pos- 
^s'lon of the partt \ ho dp ires to put it to the witness or is at 
such as lie cari insist on heme jiroduced This is 1 document 
"uich the law c\pfessl\ declares that the defence has no riglit to 
*“*. Itt re Kalt Ctiaran toC L R 51, see aBo Jhuhhoo, h C 
739 Tlie Court will not compel a witness to refresh his memory 
Jihen the result would be to cinblc the cross-cximinmg counsel 
to See document winch is otherwise pnMieged, Sevit, 4 C L J 

437. Any writing. The writing may have been made 
eithnrbj the witness liimscif, or In others, provided in the latter 
can* jt s as read b) him when the facts were fresh in liis memorj 
he Knew the statement to be correct (T.i>lor. 1410) A wit- 
can be allowed to refresh his memory' bv referring to entries 
not b\ himself but In Ins clerk but to winch at tlie end of 
well dav he appended Ins signature and which being known to 
~ ' • .. .L . action recorded 

’in though the 
my recollection 
the writing it- 
r I J 657 69 
V from deposi- 
' jigncd bj him 

o niiairi, b Cox 343 bo a wiiiitss may leiitaii ms memorv from 
® paper which he remembers having recognised as a correct nar¬ 
rative when the facts were frcsli m his mtmorv, Duchess of Ktng- 
stop's Case, 20 Howard St Trial p 6ig Also in simil ir ewcum 
stances from newspaper, Dyrr, 4 H &C 189 Writing includes 
any writing which help:* to refresh the memorv nf the witness, 
flarbahadiir, 2t O C 298 48 1 A 100 The word ‘writing'in 
eludes also printed matter It is immaterial that the documert 
w'tiiJn ttie witness refers in Ocwirt was TitAprufteA by Wiewotness 
hims’lf or in his presence, provided he had read the document at 
or near the time of the transaction and it is the fact that h 
had known it to be correct when he read it that is hi» jusUficat 
for his refreshing his memorj from it, Ram, 31 Cr L i68 
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438. Made at the time The document must have been 

written either at the time of the transaction, or so shortly after¬ 
wards that the facts were probably fresh in his memory A delay 
of a fortnight will not be fatal, 2 Q B D 296 (Phip. 

5th Ed 466) Each case must be governed by its own peculiar 
circumstances Usually, however, if the witness swears positive¬ 
ly that the notes, though made tx post facto, were taken down at 
a time when he had a distinct recollection of the facts there nar¬ 
rated he will be allowed to use, though drawn up a considerable 
time after the transaction had occurred If, however, the memo¬ 
randa were prepared subsequently to the event at the instance 
of the party calling the witness, or of his solicitor, they can in 
no case be permitted to be used, since a door might then be opened 
to the grossest fraud (Taylor S 1407) 

439. S 160, This section deals with the case where in spile 
of writing a document the witness has not got specific recollection 
of the facts therein recorded but is sure they were correctly re¬ 
corded When this is the case the witness is still entitled to testi¬ 
fy to the facts and the document is then tendered in evidence, 
Pratap, 27 Cr L J 215 92 I C 167 

440. Refreshing memory from notes. It is not essential 
that the notes used bj a witness who is called to prove a conver¬ 
sation a speech or the like should contain a vcrbalttn account of 
all that was uttered Thus, a shortltand writer who had taken a 
ier6rtli;« note of such parts of an address as he deemed material, 
but was mcrelj able to swear to the substantial correctness of the 
remainder, was permitted to read the whole, R v 0 Connell, 

Arm A f 163 (Ta) S 1411) In a trial for sedition where notes 
of speeches wer,. put in it was held that such notes though not 
taken lerlattm vicre admissible if the witness was sure that thc> 
were substantially accurate, M^lafore 32 M 384 (Sankaran Nair, 
J dissenting) 

441. Right of adverse party as to writing used to rc- 

r , ■ . ‘to 

■ • bo 

■ • ^ 3Ut 

into the hands of a witness merely to prove handwriting and, 
not to refresh his memory, or if being given to the witness for the 
purpose of refreshing Ins memory, the questions founded upon it 
utterly fail, the opposite party is not entitled to see it except 
cicntly to enable him to recognise it, if it be subsequently offered 
in ev idence, or to re-examine upon it, and may' not comment upon 
Its contents Indeed, if under these circumstances he read it or 
commented on it, he may be required by his adversary to put it 

in Taylor S 1413 But the adverse party'has a right to inspect 
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parts onljM^hich refer to the subject matter of the case, 
aaa also cross-examine thereon And cro'S-cMnnn ition on the 
P^oss referred to b> the witness docs not make the documents 
cadence aj;ainst the cross-exatniner, but jt u olherwist if the 
c^'s-cxamnation is upon indepcndant parts, Gregory 6 C &. P 
25 i WTicrc a witness is asked to refresh his mcmor> from \ pn- 
'ileged document, he mas ^told that the consequence of Ins so 
rejemn^ to the document, would be to allow the other side to have 

alookatit, AVmi C/ia«rf loC W N lo? 4C L J 2OS The 
opposite partj has a right to look at any particular writing before 
Wat the moment when the witness uses n to refresh his memory 
« order to check the use of improper documents but 1 doubt 
whether he is entitled .except for tin-, particular purpose, to ques¬ 
tion the WTtness as to other and independent matters contained 
111 the same senes of WTitings" Jhubfoo, 8 C 739 Thclaw does, 
not entitle the accused to an inspeciion of an>tliing more than 
that portion of the police diart from winch the police ofhctr who 
examined as a pro-ccuti >n wiincss refreshed hi> memorj, Lajm%, 
*3 Cr L J 591 68 I C O33 3 Pat L T 5f>2 

442 . D>Jnfi declarations. The d>ing declaration of a 
deceased person if no* taken m the presence of the accused and 
s* a formal dcpositic .naj lx proved by the person who heard it 

the Writing ma\ used to refresh the witness’s memon 
The oral statement IS admissible under See 32 CJ i and not merely 
the record of it, Gourtdas 36 C 665 , Balnratn, 49 C 458 

443 Post mortem report The report itself cannot be 
treated as evidence but the medical man giving evidence may 
refresh his memory b> reftmng to a report which he has made 
of his pos* fnortfin examination Rf'ghunt g C 455 li C L R. 
569. Jadab, 4 C W N 129, or the report ma> be used by a 
party for contradicting the witness, 3/ l»sj/3jCr L J 1026 
rsdI C 449 Sind 

444 Police Diarj A police officer who has reduced a 
statement into wntmg under S 162 Cr P Code may use it to 
refresh Ins memory under S 159, l/Waw Cha«i ii Bom H CR 
tzo, Sifartiw, It B 657, Ismatl ii B 659, Roghunt, gC 
455 . Stewart, 31 C 1050 

445. Blind and Illiterate witnesses. In the case of ' 
^ Witness who has become blind the paper may be read over 
to him for the purpose of exciting his recollection (Tay S 1410). 
"And It has been held in America that where a paper is signed 
'''ith the mark of a witness, who cannot read or write, it may 
read over to him to the same purpose, Cammontcealth, v 
7 Gray (Mass), 558 (Woodrofle 8tli Ed ggo) 
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446 Barrister’s brief Where a barrister is examined 
to prove that a witness has materially varied his account since the 
last trial he may refer to notes on his brief for refreshing his 
memorj Guinea 1841 Ir Cr R 167 

447 Experts Evperts when called to give their opinion 
miv refresh their memory by referring to professional treatises, 
tables calculations list of prices and the like A physician may 
strengthen his recollection by referring to books ^\hlch he con 
sidcrs to be works of authority (Taylor S 1422) 

Sec. 162. A witness summoned to produce a 
document shall, i/ it is in his pos- 
Production of do SGSsion OF povver, bring it to Court, 
cuments notwithstanding anv objection 

which there may be to its produc¬ 
tion or its admi«isibility The validity of any such 
objection shall be decided on by the Court 

The Court, if it secs fit mav inspect the document, 
unless it refers to matters of State, or take other evi¬ 
dence to enable it to determine on its admissibility 


If for such a purpose it is necessary to cause any 
document to be translated, the 
,nti Court may, if it thinks fit, direct the 


translator to keep the contents 
secret unles*? the document is to bo given in evi¬ 
dence and if the interpreter disobeys such direction, 
he shall be held to ha\e committed an offence under 


section 166 of the Indian Penal Code * 


448 If the person has the document in his actual possession 
he must produce it on summons though the legal custody belongs 
to a third person But documents in a public office arc not so 
in the possession of the clerk as to justify his bringing them to 
Court The proMso to tins section expressly precludes the Court 
from c\cn inspecting documents referring to mattcri. of State 
Sec ante section 133 124 (Norton 349 350) 



to prose and dtposc that fact must be received by the Judge, 
and howtver complicated the facts or conflicting the evidence 
must be adjudicated by him alone {Taylor S 23 A) 
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rvinrNcc or document 
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450 Matters of State. The report made bj' a Sub¬ 
lets oaal Ma^i«;tratp to the Mutistrate of the District as to the 

of J ath of a p. r'on under smpicious circumstances ascer- 
t^fdnannquirj undir See 135 Cr P Code was held to be a 
comm inicali >n under Scr 124 of this Act In re 
Troihkhj 3C - ’ • '« • • 

cannot nspert 
and must taki ■ 

who has tliun m Ills fu-.iod\ (Ma\ne s Criminal Law, S6) But 
> this It IS cone, i\,td i> mi.\nt that tlie ofliccr states those facts 
touchini; tin dociim nt which in his opinion show that it is one 
wminq nathin tin pur\u.w of Sk 123 and the Court then (though 
Wunu b\ tilt officer s statement and forbidden to inspect the 
ocument) dclcrminis wluthtr those facts do or do not give the 
ocument the character claimed for it Otiiciansc it does not 
Ppear that there i* an\ function assigned to the Court in the 
“atter or that there is any reason why such a document ts 
^uired to be produced in Court unless it be that the officer 
puhJjch jnd in ihc priscnct of the Judge claim privilege 
“Oai production (Woodrofftp 998) 

Sec. 163. Wiien a party calls for a document 
has given tlie other party 
dscunent tailed notice to producc, and such docu- 
^or Md produced on mcnt IS produccd and inspected by 
the party calling for its production, 
he IS bound to gi^se it as evidence if the party 
producing it requires him to do so 

451 The production of papers upon notice does not make 
them e\idence in the cause unless the party calling for them 
•Aspects them so as to become acquainted with their contents , 

which case he is obliged to use them as his evidence at least if 
they in any way be material to the issue The reason for this 
rule IS that it would give an unconscionable advantage to a party, 
to enable him to pry into the affairs of his adversary, without 
at the same time subjecting him to the risk of making whatever 

he inspects evidence for both parties (Taylor S 1887) ^Vhe^e a 

party to a case calls for a document from the other party and 
inspects the same he takes the risk of making >t e\idence for both 
parties It rests upon a party who calls for and inspects a paper 
to a ^ ’ r side is 

wi/fi “ • R 380 
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the documents were produced and inspected by the defence and 
used for cross examining the several witnesses held, that though 
the documents were not public documents ivithm S 74, they 
were documents to which S 163 could properly be applied, and 
the defence was bound to put them m With reference to the 
contention that if they are to be admitted, they cannot be put in 
or at any rate used without proof, their Lordships remarked that 
the section itself stated that the party calling for it was bound 
to give It as evidence if required to do so and that certainly 
meant that it went m as a record of the particular proceeding 
and that it could be looked at to see what it included or omitted 
Moreover, the ivritmg of the statement and the signature of the 
Magistrate had been already proved, Santiram, 32 Cr L J 10 ' 
AIR 1930 Cal 370 


Sec. 164. 

Using as evidence 
of document produc 
tioD of sihich was 
refused on notice 


When a party refuses to produce a 
document which he has had notice 
to produce, he cannot afterwards 
use the document as evidence with¬ 
out the consent of the other party 


or the order of the Court. 


Jttusiralton 

A sues B on an agreement and gwes B notice to produce it 
At the trial A calls for the document and B refuses to produce it 
A gives sccondarj evidence of its contents B seeks to produce 
the document itself to contradict the S'^condary eMdence 
by A, or in order to show that the agreement is not stamped 
He cannot do so 

452. A part} who, after notice, declines producing Ins 
document, cannot afterwards change his mind and produce it as a 
part of his own case, or put it in the hands of his opponent s 
watnesses for the purpose of cross examination If his adicrsari 
being entitled to guc secondary evidence, prove a copy, he is 
bound b\ it (Norton 350) 

Sec. 165. The Judge may, m order to discover 
or to obtain proper proof of rele* 
Judges power to vant facts, ask any question he 
pleases, in any form, at any t.me, 
of any witness, or of the parties 
about any fact relevant or irrelevant , and may order 
the production of any document or thing . and neither 
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S 166.1 QUESTION BY JURY 

the parties nor their agents shall be entitled to make 
any objection to ans such question or order, nor with¬ 
out the leave of the Court, to cross-examine any wit- 
nes-i upon any ansNver given m reply to any such ques¬ 
tion : 

Provided that the jadgment must be based upon 
facts declared by this Act to be relevant, and duly 
proved 

Provided also that this section shall not authorize 
any Judge to compel any witness to answer any ques¬ 
tion, or to produce any document which such mtness 
would be entitled to refuse to answer or produce under 
sections I2i to 131, both inclusive, if the question 
were asked or the document were called for by the 
adverse party . nor shall the Judge ask any question 
■which it would bo improper lor any other person to 
ask under section 148 or 149, nor shall he dispense 
with primary evidence of any document, except in 
the cases hereinbefore excepted 

Sec. 166 . In cases tried by jury or with asses'Jors, 
power of jury or o** asscssors may put any 

a8<f^4oiitoputqucs questions to the witnesses, through 
or by leave of the Judge, which the 
Judge himself might put and which he considers 
proper. 

453. Questions by the Judge* It is not the province of 
the Court to examine the witnesses, unless tho pleaders on either 
side have omitted to put some material question or questions: 
and the Court should, as a general rule, leave the witnesses to be 
dealt with as laid down in S 138 At a trial before a Sessions 
Court, the Judge, on the examination-in cliicf of the witnesses 
for the prosecution being finished, questioned the witnesses 
at considerable length, upon the points to which he must have 
known that the cross-examination would certainly and properly be 
directed, held, that such a course of procedure was irregular, and 
opposed to the provisions of S 138 of the Evidence Act, Noor 

6 C 279 

454. Cross-examination. The principle that parties can¬ 
not without leave of the Court cross examine a witness wl 

the parties having already examined or declined to examine. 
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Court itself has examined applies equally whether it is intended 
to direct the cross examination to the witness s statements of 
facts or circumstances touchmg his credibility for any question 
meant to impaii his credit tends (or is designed) to get rid of the 
effect of each and c\ery answer just as much as one that may 
bring out an inconsistency or contradiction S 155 Sahharatn 
II Bom H C R 166 But where a witness summoned on behalf 
of the prosecution was not examined and the Judge thought it 
nccessarj to examine him for the purpose of cbcitmg some facts 
which he thought material for tl e prosecution the accused ought 
to be allowed to cross examine the witness Grtsh 5 C 614 
So where a \ itncss was summoned by the accused but was not 
examined by him and the Court examined him and upon the 
accused claiming the right to cross examine the witness the Court 
refused to allow him to do so h(ld that under the circoms 
tances the i\itness could not be regarded ns a witness for the 
defence and that the accused should have been gin en an opportu* 
nity to cross examine Moheudro 29 C 387 The rule contained 
m this section docs not appl> to the case of a witness examined 
bj the Court under S 540 Cr P Code The section onlj lays 
down that a pnrtt to a proceeding shall not be allowed to cross 
examine a witness upon an answer gi\cn b> him to a question 
put bv the Court without the pcrmi sion of such Court Gopul 
24 C 288 

455 Pronlso (1) A Judge hns the power of ashing 
irrclcN int questions to a witness if he does so in order to obtain 
proofofrekN ant facts Wan 10 P 185 But the Judge is exactly 
in the ^amc position a*! the )ur> m dealing with the evidence given 
before him and he i» bound to confine his attention solely to such 
evidence Judah 4 C \\ Jv 129 Though the Judge maj pnt 
irrckv ant questions proviso t requires that the judgment shall 
be based onlv on relevant matters duly proved The answer 
to an irrelevant question maj iead to the discovery of important 
rclev int matter which ma\ be the basis of a decree though an 
answer to in irrelevant question could not be so (Norton 35*) 

456 Proviso (2) Production This does not extend to 
the production of State documents which it is discretionarj w‘t' 
the head of the office to produce etc and which the Court is 
cxprcsslj prohibited from inspecting (Norton 331) If a Jti“S* 
asks questions v\ith a view to criminal procicdings being taken 
against the vMlness the witness is not bound to answer them 
and cannot be punished for nof answering him Han 10 B I85 
\Miercavvunessstated that when she was before tlic committing 
Magistrate that officer addressing her said Recollect or 
Will send >ou to custodj, held that if tlie Magistrate did so 
address the witness he exceeded his dut} Ishn 8 A 672 



CHAPTER XI 


Of Improper Admission and Rejection of 
E\idcnce. 

Sec. 167. The improper admission or rejection 
\ trni for cvidcncc slioll not be ground of 
trapioy itsclf for n Rcw tnal or rcversal of 

on f c\t anv dccision in any case, if it shall 
appear to the Court before which 
such objection is raised that, independently of the 
evidence objected to and admitted, there was sufficient 
e^ idence to justify the decision, or that, if the rejected 
evidence had been recciied, it ought not to have 
vaned the decision 

457 Section 167 applies to criminal cases. HurnboU, 
1 C 207 haxraji 9 B H C R 358, Pttambar, 2 3 61, 
Subramat^a, 25 B 6l 5C \V N 806 

458 Court The expression * the Court before which such 
objection is raised" includes the ••eucuing or appellate Court, 
Piiavibar 2 B 61 Tlic Court which is to decide upon the 
sufficient of the evidence to support the conviction is the Court 
of review not tbe Court below, Hinribolt. 1 C 207 

459 Improper admission or rejection of evidence. 
Where there is sufficient evidence to justify a decision arrived at 
by the Court below, independently of the evidence objected to as 
being improperly received, admission of such evidence is not a 
ground for ordering a new trial, Jbuhboo, 8 C 739 , Nujam. 6 
W R Cr 41 , Alloomya, 28 B 129 But m a jury trial where 
the accused is entitled to a verdict on questions of fact, and the 
V erdict is erroneous on account of improper admission or rejection 
of evidence , the appellate Court has no option but to set 
aside the verdict and order a retrial The appeal Court is not 
competent to examine whether the remaining evidence is suffi 
cient to uphold the decision under Sec 418, Cr P C \n appeal 


. .. jw <>< ^ ujj .3 V w ^ 01 

II afadar, 21 C <5:^5) In Sheik Hastr 14 C W V 40 
Lordships remarked, ' It appears to us impossible to 
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^nactmeot (S 167) otherwise than as giving us power to enquire 
whether independently of the evidence objected to and admitted 
there was sufficient evidence to justify the decision and 
this enquiry can only be made by consulting the record before us 
But It IS argued that we have no power to do this and the onl> 
course open to us is to set aside the conviction and either acquit 
or send the case for retrial In support of this view we 
are referred to 4 C W N 576 It mil be observed that 

this decision refers to a case of misdirection so that S 167 did 
not apply to it It differs from the present therefore because 
we have a power of enquiry into the merits of the case mdepen 
dently of S 423 Cr P Code which the Court then had not At 
the same time the general principle is bmdmg on us and we have 
no wish to dissent from it We therefore consider that wc ought 
to send the case for retrial But it is to be observed that in 
4 C W N 576 the Court found it impossible to say that the 
misdirection had occasioned a failure of justice Had they found 
otherwise «c may suppose they would not have ordered a re 
trial Bearing this m ramd if we considered that the improperly 
admitted evidence was so trivial that it could not have occasioned 
a failure of justice we should not order a retrial but should 
proceed to make such enquiry as is contemplated by S 167 

460 High Court 6 powers under the Letters Patent 
This section applies to cases heard by the High Court in exercise 
of its powers under Cl 26 Letters Patent Patnek MeQutre 4 
C W N 433 See also Narayan 32 B Ill Under true cons 
truction of Cls 25 and 26 Letters Patent the Full Bench was 
not competent to order a retrial but should finallj decide the 
matter on review The Full Bench was competent to investigate 
independently of the evidence erroneou5l> admitted whether 
there was sufficient evidence to justify the verdict of the jur> 
Paxehepvn 24 C W N 501 31 C I J 30^ 58 I C 929 



SCHEDULE 


Enactments Repealed 
{Sfe seciton 2) 


aad jear 


JS Geo 
Clap „i 


St»t 

Chjp 


M ft 15 Vict 


*'■ XV 0(185, .. 

•‘"XIXo! ,853, 


j Extent of repeal 


For the farther regulation of the 
trial of peraont accuicd of cer 
tain oSences cotrniitted m the 
Eut Indict for repealing so 
much of an Act made in the 
tuenty fourth year of the reign 
of his present Majesty inti 
tuled (An Act for the better 
regulation and management of 
the aflalra of the Cast India 
Company and of the Bntish 
poisesuons In India and for 
the establishing a Court of 
Judicature for the more speed) 
and eSrctual tnal of persons 
accused of oflences committed 
in the Cast Indies) as re 

?uira the servants of the Cast 
ndia Company to deliver in 
ventcdcs of their estates and 
eSects for rendenng the lam 
mere effectual against penons 
uolawfully resorting to the 
East Indies, and for the more 
easy proof in certain case 
of deeds and smtiogs executed 
in Great Britain or India. 

To amend the Law of Evidence .. 


To amend the Law of Evidenee 


To amend the Law of Evidence in 
the Civil Coarts of the East 
India Company in the Bengal 
Presidency 


Section 38 so 
far as it re 
lates to Courts 
of Justice in 
the East In 
dies 


Section tx and 
so much of 
section 19 as 
relates to Bn 
tisb India 

So much as has 
not been here 


» au* India Company Act 1786 Coll Stat lad Vqi j 
(so * Evidence Act 1831 —see the Short Titles Act 

1 7? I'" • ' '<) Co" «« I-" ™ “ 

by n 'Witnesses Act 1853 since repealed except in 

Amending Act 1003 (x of 1903) For S 
How in force in Assam see E B and A Code 
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SCHEDULE— 

Enactments Repealed. 


(See section 2 ). 


Number year 

' Title 

Extent of repeal 

Act II of 1855 .. 

For the farther improvement of 
Law of Evidence I 

1 

1 

So much as has 
not been here¬ 
tofore re¬ 

pealed ^ 

Act XXV 0! 1861 ’ 

For simplifying the procedure of I 
the Courts of Criminal Judi- j 
cature not established by | 
Royal Charter 

Section 237. 

a « • « • 

. . 


Act 1 of I?68 3 

The Cenaral Clauses Act, 1868 

Sections 7 A 8. 


* Repealed by Act 10 of 1872 

‘ The entry relating to Ss 7 and 8 of the General'Clanses Act, 186S, 
(i of 1868), was repealed by the General Clauses Act, 1807 (xo of 1897), 
GenI Acts Vol IV. 

i Act X of tS07 repeals so much of the Indian Evidence Act as relates 
to ActlolifdS 




APPENDIX A. 


The Indian Oaths Act, 1873. 

(Act X of 1873) 

Ak Act to consolidate the taw relatittg to Judicial 
Oaths and for other fttrposes. 

\\ herf as it is expedient to consolicUte the Uw re^tiQg to judicial oaths. 

affirroatMas and declarations and to repeal the 
Preamble law relatjn; to official or^ths, affirmations and 

declarations. 

It IS hereb} enacted as follows — 

Preliminary. 

Short title 1. This Act may be called " The Indian 

Oaths Act iS73 

It extends to the uhole of British India and so far as regards subjects 
of Her Majesty, to the territories of Native 
Local e'ttent Pnnres and States in alliance with her Majesty , 

Commencement Repealed by Act XII of l873. 

2 . {Repeal ef Enaclmtnlt'\ {Repealed hy Act XII of zSyj ] 

3 Nothing herein contained applies to proceedings before Courts* 
Martial or to oaths, affirmations or declarations 
Savmg of certain prescribed by any law wluch under the provisions 
oaths and affirmations of the Indian Councils Act. 1601. the Covenor 
General lo Council has not power to repeal 

II. Authority to administer Oaths and Affirmations 

4. Tbe following Courts and persons are authorised to administer 
by themselves or by an officer empowered by 
Autboritv to admt them m this behalf oaths and affirmations in 

nister oaths and affir* discharge of the duties oz in exercise of the 
mationi powers imposed or conferred upon, them 

respectively by law — 

(u) All Courts and persons having by law or content Of parties autbo 
rity to receive evidence, 

(6) The Commanding Officer oi any military station occupied by troops 
10 the service of Her hUjesty, provided > 

(1) that the oath or affirmation be administered vvithin the limits of the 

station, and 'i 

(2) that the oath or affirmation be stach as a Justice of the Peace ise 
petent to administer in British India ' 

30 ' 
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III. Persons by whom Oaths or Affirmations must he 
made. 


Oaths of affirma* 5 Oaths or affirmations shall be made by 

tions to be made by— the following persons — 

(a) all witness that is to say. all persons who may lawfully be examined, 
or give, or be required to give evidence by 
Witnesses or before any Court or person having by law or 

consent of parties authority to examine such 
persons or to receive evidence 


Interpreters 


(6) interpreters of questions put to, and 
evidence given b>. witness and 


Jnrora (e) jurors 

Nothing herein contained shall render it lawful to administer in a cn 
minal proceeding an oath or affirmation to the accused person or necessary 
to administer to the official interpreter of any Court after he has entered 
on the execution of the duties of his office an oath or affirmation that he 
will faithfully discharge those duties 


6 . Where the witness, interpreter, or juror 
Affirmation by is a Hindu or Muhammedan 
natives or by persons or has an objection to making an oath he shall, 
objecting to oaths instead of making an oath make an affirmation 


IV,—Forms of Oaths and Affirmations. 

7 Alt oaths and affirmations made under section 5 shall be adminis 
__. tered accordiog to such form as the High Court 

And until any such forms are prescribed by the High Court, snch oaths 
and a^mations shall be administered according to the forms now m use 

Repealtd by the Lower Burma Courts Act (Vl of ZfOo) S 4S 

8 . If any party to or witness in. any judicial proceeding offers to 

n 4 ^ 8'’'* evidence on oath or solemn affirmation lO 

t^ower 01 u t ^1, form common amongst, or held binding by. 

tender certain oaths persons of the race or persuation to which be 
belongs and not repugnaot to justice cn decency, and not purporting ti> 
affect any third person the Court may, i( it thinks fit notwithstanding any 
thing hereinbefore contained, tender such oath or affirmation to bun 

9. If any party to any ludicial proceeding offers to be bound by any 
such oath or solemn affirmation as mentioned in 
Sec 8, if such oath or affirmation is made by the 
other party to or by any witness in such proceed 
mg the Court may, if it thinks fit ask such partv 
or witness or cause him to be asked whether or 
not he Hi)1 make the oath or affirmation 


Court ma\ ask party 
or witness whether he 
will make oath pro* 
po«<d by Opposite 
party. 


IVovided that no party or sritness shall be compelled to attend per 
sonally in Court solely for the purpose of aojwenog such question 

10 . If such party or witness agrees to make such oath or affirmation 
A.imin.<tr9finn #,f Court may proceed to administer if, of 

oaih “acceute^ » <•» »»ch a'nature that it may be more con- 

II aeceptea vemently made out of Court, the Court may 
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to any prr«on to adinin»<lM it md authorise hint to 
etidmce ot tb^ p»^'r)n to b** strofu or afhrnied and return jt to the 

Fvidencr ronclu'itr II Tb^ evi l<nifs s 1 Riven shall as against 

«>fier ih^ j'efson who oflered to be bound as afore 
S to be bound ^aid be conclusive proof of the matter stated 

lithe jvarts or *ittte-<s reluses to mtVc the oath of solemn affir 
FmceduT m o( tn*t»on retrrrel to in bee 8 he shall not be com 
tefosal to pijKf. ojtji f'ellesl to mtlte it but the Court shall record as 
_ ixift of tl»e pfoceesfings the nature of the oath 

w aamation |it«ipi>se<| the facts that be was asked whether he would 
™»c It anl that he refuool n toeetht with any revson which he may as 
for his refuMl 


V. — Mt^cellancowi. 

13 No omission fo talc any oath or make any afSrmation no sub 
- stitutKio of any one (nr any other of them, and 

j •nd esi no irreRulirity whatever in the form m which 

hvoit W'alidated any one of them is administered shall invalidate 

mth or any |>roce«<lmg or render inadmissible any evi 

^**^'*> denre whatever in or in respect of which such 

„ . „ _ omis'ion substitution or irregularity took place, 

nail afleet th- ol lication of a witness to state the truth 


H 1 liery jwrson giving evt lence on any subject before any Court or 
Persons giving evi pwson hereby authorised to administer oaths 

4«oce boufiH sif.,./. «"d affirmations shall be bound to state the 

‘he truth tfuth on such subject 


‘5 The Indian I'tnalOxle Secs I78and 181 shall be construed as 


Ataeodment of Ikmal 
*«» >78&i8i 


if after the word oath ' the words or affir 
mation * were insetted 


‘8 Subject to th» proviiioos of Secs and A no person appointed 
to any office shall before entenog on the exe 
thw''*** oaths aboil cution of the duties of his office, be required to 
lake any oath or to make or subscribe any 
affirmation or declaration whatever 
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The Bankers’ Books Evidence Act. 

ACT will of iSgi 

rRctened the G C s Assent on the ist October 1891] 


jIn AdUaMfndllie LaJte/ Ci$(tenee ui/i respect to Bankers Books • 


t\hereas it is 
Bankets Books 

Title extent 
conmencciBcnt 


expedient to amend the Law of Esidence »>th respect to 
It is hereby rnactedjAS follous— 

, I (I) This Act may be called the Bankers' 

Books Tvidcnce \ct 1891 


(a) It extends to the «hok of British India 

(3) It shall come into f rev at once 


Definitions 


2 tn thi’' \vt unless there is something 
repuenant in the subject or context — 


(i) Company means a timpany registered under any of the enact 
ments relating to companies from time to time in force in British India or 
incorporated bv an 4ct of Parliament or of the Governor General in Council, 
or by Royal Charter or Letters Patent 

(3) Dank and Banker mean— 

(а) any company carrying on the business qf bankers 

(61 any partnership or individual to whose books the provisions oi 
till Act shall have been extended as hereinafter provided 

(c) any Post Office Savings Bank or Money Order Office 

(3) Bankers books include ledgers day books cash books account 
books, and all other books used in the ordinary business of a bank 

(4) Legal proceeding means any proceeding or inquiry in which 
evidence iS or may be given and includes an arbitration 

(5) The Court means the person or persons before whom legal 
proceeding IS held or taken 

(б) Judge means a Judge of a High Court 

(7) Trial means any heating before the Court at which evidence is 
taken and 


3 The Local Government mav from time to time bynotificat 
1 in the official Carette extend the 
power to xtend books of any partners 

piovi..oi.5ofAct |„d,vido.l criTinB on the bue.niit of _ 

• As amended by Act 1 of 1833 J 
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within the terntones under its administration and keeping a set of not 
less than three ordinary account books namely a cash book a day book 
or journal and a ledger and may to like manner rescind any such notifica 
tion 


4 Subject to the provisions of this Act a certified copy of any entry 
Mode of proof of en » tooVere booV shal l .1, all lepal proceediar. 
tries Id hadkers books !» •' /'»>»a /arir erodence of the exis 

tence of such entry and shall be admitted as 
evidence of the matters transactions and accounts therein recorded 
in ever) case where and to the same extent as the original entry itself is 
now by law admissible but not further or otherwise 


5 No officer of bank shall in any legal proceeding to which the bank 

•s not a party be compellable to produce any 
Case in which officer bankers book the contents of which can be 
of bank not compell proved under this Act or to appear as a witness 

able to produce books to prove the matters transactions and accounts 

therein recorded unless by order of the Court 
or a Judge made for a special cause 

6 {i) On the application of an> party to a legal proceeding the 

Court or a Judge mav order that such party 
Inspection of books be at liberty to inspect and take copies of any 

by order of Court or entries in a bankers book for any of the purposes 

Judge of such proceeding or may order the bank 

to prepare and produce within a time to 
be specified in the order certified copies of all such entnes ac 
companied by a further certificate that no other entries are to be found 
in toe books of the bank relevant to the matters lo issue in such proceeding 
and such further certificate shall be dated and subscribed m manner herein 
before directed in reference to certified copies 



(3) The bank may at any time before the time limited for obedience 
to any such order as aforesaid either offer to produce their books at the 
trial or give notice of their intention to show cause against such order and 
thereupon the same shall not be enforced without further order 

7, (i) The costs of any application to the Court or a Judge under 

or for the purposes of this Act and the costs 
Costs of an>thing done or to be done under an order 

of the Court or a Judge made under or for the 
purposes of this Act shall be m the discretion of the Court or Judge who 
may further order such costs or any part thereof to be paid to any party 
by the bank if the) have been tneurred in consequence of any fault or im 
proper delay on the part of the bank 

fi) Any order made under thw section for the payment of ccets to or 
by a bank may be enforced as il the bank were a party to the proceeding 
(3) An) order under this section awarding costs ma). on application to 
any Court of Civil Judicature designated in the order be executed by such 
Court as if the order were decree for mwicy passed by itself 

I'roMded that nothing m this sub section shall be construed to derogate 
from any power which the Coiirt or Judge making the order may possess 
for the enforcement of its or pis directions with resj>ect to the P»y* 
®enf of costs 




INDEX, 


References are to pages 
A 


ABBRE\ UTIOS 
tneamn; of 333 
ABSCONDISC 

evidence of if corroborates evidence of an accomplice <1 
infereace to be drawn from 40 403 

ACCESS 

»exual absence of 3,i0 

to doeament and presumption of knowled^ 45 47 

ACCESSION 

o! sovereign judicial notice SSI 
to oCEiee of public oSicer SS3 
ACCIDEVT 

defence of burden of proof 344 
evidence rebutting 07 09 
proof that act was or was not 97 99 

ACCOilPLICE 

acts of to prove cotupiracy M 
charge to jury concerning 399 
complainant an 403 

confession of co-accused if corroborated by evidence of IM 

corroboration of 398 399 
detective not 394 
evidence ot, 390 395 
informer not 394 
in a bribery case 393 
in a bad livelihood case 403 
meaning of 390 39l 
presumption as to 398 397 
previous statement of 40t 
spy not 394 
untrustworthiness of 399 
vatne of the evidence of 395 
who are 391 392 
who are not 394 
ACCOU^T BOOKS. 

(See Books of AccounCj 
ACCOUNTS 

secondary evidence of t99 
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ACCUSED 

as Witness 371 

consent of to admission of evidence 28t 
explanation by 341 357 

>f probable 

> prosecution s dnty 3 j7 

prosecution s duty if vague 357 
presumption 357 

presumption when no evidence called by 3f3 366 
admission by—iviJJ not jirove previous convictjo/i 324 

ACQUIESCENCE 

Knowledge inferred from 15 

ACT 

ofexecotive 310 

Indian Evidence application of 2 3 

relation to English law 6 
ACT OF PARZ.7AMEx\T 
jadicial notice of 381 
ADDING TO 

terms of document 33$ 

ADWmALTV 
indgmeot 213 
ADMISSIONS 

by an agent 101 

iR criminal cases 103 

by conduct 46 

jn civil cases when relevant 107 

by one accused not admissible against other 201 

by party interested 102 

person from whom interest derived 102 
person expressly referred to 107 

, person whose positionmost beprovedasagainst party to soft 102 
sDJtor in representative character 103 
Vakil 26f 

dispensing witb proof S8i 
distinguished from confession 109 111 
inferred from conduct 4S 
, , silence 44 

meaning of, ]01 

not conclusive proof may operate as estoppel 20J 


I 158 
>4 105 

APMlSSIBlLm. 

of evidence to be decided by the Judge 20 21 403 406 
of similar fact* 71) 

transaction* 77 80 84 

nue*tiorts of to be decided as *ooQ as they arise 20 
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4DMISSIBILI-n—C/i 

«5awti0M of to bf wjth tvfcrfncc to provisions of this Act 20. 

<Hifslionsof trndmi; to corroborate evidence of relevant facts 
tberute exclusion the exception 20 

AD\ ERSE WITNESS 
hostile witness ] 

affairs of state 

rnvileged 378 

affidwits 

excepted from Indian Fvidence Act 3 

agent 

admission by in criminal cases 101 
AUDI 

defence of 70 71 
relevanc) of 70 
value of "0 71 
AITERNATIVE DCFENC! 

non-commission of act and its justification 3t7 

a^ibicuous documents 

evidence to explain 371 
annoying questions 431 

arbitrator 

proceed]T)i;s before excepted from Indian Evidence Act 7 
ART 

opinion of experts on questions of 249 
what IS 2S9 

articles of war 

jadicially noticed 281 

assessors 

as witnesses 375 
questions to witness by 459 

attendance 

register proof of 303 

attestation 

presumption as to 320 
ATTESTED 

document not required to be proof of 302 

required by law to be proof of SO"* 

ATTFSTINC WITNESS 301 

ATTORNEY . . ^ v , . 

communication made to by or for client when privileged 383 

AVERMENTS 
negative 379 
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BAD CHAR \CTER 

previous of accused not relevant except in reply 27 d 278 
BEST EVIDENCE 

written document production of 285 
BILL OF EXCHAVGE 

estoppel of acceptor of 367 
BIRTH 

during marriage proof of legitimacy 
BIRTH REGISTER 

certified copy of extract in 237 
BODIL\ FEELING 
state of 62 
BOOKS 

regularly kept in ordinary course of business 233 
of public offices 235 
of law statements in 246 
BOOKS OF ACCOUNT 
admissibility of 23” 233 

entries in kept in regular coarse of business 217 233 

inference from absence of entry in 234 

not alone sufficient 234 

personal knowledge of facts stated in 234 

right of adverse party to inspect and cross examine on 449 

value of 234 

what are onginal 293 

witness may testify to facts recorded in 449 
BOOKS OF REFERENCE 

how to be used by the court 283 
judicial notice of 283 
reference by judge 290 
to prove opinions of experts 287 
BRIBE 

credit of witness may be impeached by showing he has been biibed 439 
BRIBER\ CASES 

who are accomplices in 393 
who are not 393 
BRITISH INDIA 
definition of J 
BRITISH TERRITORIES 

courts to take judicial notice of 282 
BURDEN or PROOF. 

fAVi'fflsAsMMir the case within anv of the rcneral 

Exceptions*. 343 
death 349 

fact to be proved to make evidence admissible --3 331* 

fact speaally within knowledge 347 
good and bad faith 350 
intention 339 
legitimacy 350 
life and death 349 
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EURDFN OF TROOr—CU 

»s lo ownership 3V) 

particuUr fact nfi 
partnership 3V1 
soluntaricess of confession 113 

•n cnminal cases llfi 

raeamns of 315 33R 

ncscf charjres 310 

on whom lies 33 » 

BUSIVESS 

in common course of 101 

act done lOI 

, presuntpdon a& to letters ported 101 

BY-STANDERS 

statement b% when relevant 21 220 


c 


CANNOT BE TOUND 

statement bv persons who 207 225 

CENSUS RECtSTER, 

not public documents 235 

certificate. 

of magistrate recording a confession 121 
CFRTIFIED COPIES. 

presumption as to geoumeness of 311 
public documents may be proved by 301 
to be given to persons having a right to inspect 307 
vhat are 307 

CESSION OF TERRITORY 
proof of, 351 
CHARACTER 


bad, S5 

evidence of pood 271 

„ bad, not relevant except in reply 275 

Imp^ing evidence of bad, 65 
In criminal cases, 274 
includes reputation and disposition 279 
disposition 279 
of proseeutruc <43 ^ ^ 


CHART, 

statements in 23S 

•CHEMICAL EXAMINER'S REPORT. 25S 
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CHILD, 

competency to testify 369 
court should test capacity 369 

CIRCUMSTA>TIAL Z\ IDE^CE 

rules specially applicable to cases depeading on 12 I3 14 
value of 16 16 
CLIENT 

pnvilege of 3S3 386 
CO ACCUSED 

nben 135 lo 


will ess ca ea Uy 1 lay ue ciuss-iAa 1 u •<i.j 
COMMON COURSE 

presumption from 353 
COMMENCEMENT 

of Indian Evidence Act 3 


COMMUNIC\HON 

between public oRicers when privileged 3i6 

when not pnsileged 3"9 
confidential with legal advisers 383 
during marriage 377 
professional 381 382 

by agent 185 
waiver 382 383 
when not privileged 385 

to clerks and servants of barrister* pleaders attorneys 3S2 


COMPARISON 

direction to write for purposes of 303 304 
proof of handwriting by 304 
of signature writing 304 


etiieii >uj ju4 

evidence of to be treated with great caution 304 
value of 304 

COMrCTENC\ OPMITNESS 
of a child 319 
of deaf and dumb 371 
drunk 371 

husband and wife 375 
judges and magistrates 175 
jurors and assessors 375 
lawyers 374 
lunatic 375 
COMPELLED TO 

to disclose coniidentul communication 383 
to produce title deeds of witness not a party 386 
witness—to answer 387 390 
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COMPLAIST 

•li'tnct OQ 'tatfcent and 42 

coMPosmos 

of oSencw oan* 312 
CONCLUSr\'E PROOI 
admission cot 201 

birth dunn? mamajp of legiiimacy 330 
cieuung of 17 
CONDUCT 

admissions bv 4S 48 
antecedent snt»<ie*5\jfnt 37 
as to prewnt a fair tnal 39 

suppress or destroy evidence 39 
course of as to innocence 31 39 
does not include statement 31 
ees'icuUtion 3$ 

evidence of in aid of interpretation of document 4> 
value of 39 

inferred from silence 4t 
accused 33 ' 

cfaeent 31 
of a brother 40 
Ola party when relevant 71 
presumption from 33 
shown by absconding 40 

statement affecting made tn presence of 13 41 44 
subsequent in ease of cheating 73 
CONFESSION 

by an accused 132 

by person not accused nor in custodv 181 
caused bv inducement 197 144 M<l 
promise 107 
threat 107 

conviction based on 112 

corrobc ration of retracted 110 141 

deception to obtain 179 180 

dehnition of 109 tSS 

distinguished from admission 109 111 

division of 112 

duty of Court US 

dutv of magistrates recording 113 

effect of delav in making 144 

extrajudicial It-’ 

if uncorroborated l“> 

general rule that accuvid affected onU by his own I »i 
how much of to be acted upon 126 

improperly induced 146 ^ ^ 


■ I ■ ISO 
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CONFESSION-CW 

megularly recorded llo 131131 
ladiaal meaning of 112 

record of 113 120 

leading to discovery meaning of discovered 165 174 

meaning of m consequence o/ information 
168 169 

how much of inforiDation may be proved 170 177 
its test 174 

made after removal of impression 178 179 
caused by inducement etc f-M 145 
in answer to questions 179 181 181 

m consequence of a lenghthy cross examination inadmissible 
139 

in police custody 120 H2 157 l»9 
in presence of outsiders 153 
to a magistrate but not reduced into writing 1‘’6 
• '■ ' 157 159 


without warning 179 181 
must be taken in its entirety l26 IS9 
of co-accused 65 177 181 

adecting himself and some other 191 103 
as against such other persons as well a» against the 
person who makes >ucb confession Igl 101 
compared with testimony of in accomplice 107 
caaviction solely based on 196 
may be taken into consideration 104 
must be corroborated by independent evidence 196 
197 IOh 

must be corroborated b> both as to corpus delicti 
and identity J96 197 199 
made 190 191 
meaning of term Court 193 
proved 193 
test of admissibility |88 
tried jointly for the same offence IH] 161 
• • ! 187 


» •« ■ II? 

I 

recorded without warning 115 

recorded by a Presidency Magistrate 138 139 324 



INDLX 


4 


COSFESSION—CW 

statement not » 65 

statements relied apon as betnq fa]>e and not ai 1^7 
to be signed by accosed 1^1 
salneof 177 
senficationof 130 

Bengal Police KeguUiions 131 
«right to be pven to 111 

«hile in police custody lofctfination leading to discov<.r> 161 17N 
CONriDENTL^L COMMU''IC4TIO\ 
with legal advi-crs 3'l3 >66 

C0NS1’1HAC\ 

conduct and declarations cil conspiratocs to pruM hj 
distinction between rngitibantl tit<Ji*n law tV 
evidence in prixif of 57 
meaning of 5'1 
proof of 60 61 

, conspiracy to cheat M 

things said or done by conspirator in referenc* to tomm n design 6»* 

CONSTRUCTION 

Indian Evidence Act rules of I ^ 

CONTRADICTH1N 

by previous statements m writing 441 
by previous verbal btatements 434 43 i 

tOWFRb\TION 

bow much to be proved 343 

CONVICTION 

evidence of bad character 276 
, not relevant 275 376 

certified copy of—register of previous 3J7 
mode of proving previous 376 
previous proof of 94 

Copies (See certified copies) 
different kinds of 293 
made by mechanical process 391 
made from and compared with the origiiijl J9i 
nght of accused to 308 

CORONER 

evidence given before 389 390 
CORPUS DELICTI 

corroborative evidence of 401 
meanin„ of 13 
proof of 12 189 
tORROBORATlON 
cases 401 

nature and extent of necessarj 399 
necessity of the es idence of accomplice, 396 39» 
of confession of co-accu-^d 196 
of retracted confession I4f> 141 
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COURSE OP BUSINESS 


11 >I t I '' li I 

COURT. 

application of Indian Evidence Act to proceedings in 2 
does not inclnde arbitrator 3 6 
duty of in stopping hearsay evidence SI 
as to admission of evidence 21 
in case of doubt 22 
includes 6 

judicial notice by 281 
meaning of 6 

odicers judicial notice of 282 
'•eals of—judicial notice 281 

CREDIT OF WITNESS 

how to be impeached 439 
of experts 2S2 
CRIMINAL CASES 

applicability of sec 92 m 329 
burden of proof in 338 338 
previous judgment barring 246 
Queen prosecutor in all 232 
what IS to be proved in 11 12 

CRIMINATING QUESTIONS 

witness not excused from answenng 387 388 
CROSS EXAMINATION 
as to documents 414 
as to previous statement in writing 423 
byco<accused 413 
death before 416 
dedned 408 

effect of non cross-examination 413 
hearsay in 280 414 
in sessions enquiries 416 
leading questions in 420 
limits of 414 

must relate to relevant facts 412 

need not be confined to facts testified in examination in chief 412-413 
object of 412 

of parties own witness 419 435 
of person called to produce documents 417 
of witness to character 417 
questions lawful in 412 425 
right of 415 

volunteering evidence in 411 
what lets in 416 

when permission to cross-examine own witness should be given 435 
( HOW D 

expression of feeling or impression of 220 
CLSTOD\ 

ctnf.si n ms U in police 120 112 153 159 
formal not nrcc'.sary 15" 



INDEX 


48] 


DEXTH 

l^Jfd<n Ilf provTUg, 349 
sUtement as to cause of. 206 21 4 

deception 

CtriW^ton oWain^fl 1>\ ITU IJm 

DECLVK KTION 

b> a il>-ing person Jilfl 
b> a &iranpcr 20 27 28 
rtJevant as part cif tin. res gest-p 2« 
not rtl'-vant 28 

delw 

stai-mcnt In pr-rsons whose presence cannot be obtained without 
reasonable 228 

deposition. 



whose preseoce eaenot be obtained witboat unreasoaable 
delay, 228 

taken in accordance with law 313 

detective 

tiot m acromplice 3JU 

DUR\ 

police, used to refresh metocry, 455 
„ how much the accused may see, 454 

disease 

of bodv or mind of a wituess J7I 

Discovnth 

information leading to 165-174 
joint statement or action leading to. 168 
meaning of, 165 ' 

must be direct and natural conseqoeace of infonnatiOD, 168 169, 

174 175 

so much of the informatwn ae relates directly to the iacta thereby 
discovered, 170 


disproved, 

meaning of, 8 

DOCUMENT. 

access to, raising presumption of knowledge, 48, 47. 
contents of. bow to be proved 291 
definition of. 7, 291 

evidence of terms of contracts, grants and other disposition of pro¬ 
perty. 322 

evidence to vary terms of handwriting of, comparison with admi 
or proved, 303 304 

evidence as to sense of, unmeaxung u reference to existing facts. 


31 
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DOCUMENT—C/i 



■ sting facts 312 


produced as record of evideocr, 312*314 
proper custody of 321 


' 45« 

' TT and produced and 

inspected by a party, 450 457 
proof of 

by certified copies 293 

copies made from and compared with the onginal, 203 
copies made from onginal by mechanical process 393 
counterparts, 394 


execution of. when required by law to be attested, 301 
wheo 00 attesting witness found, 303 
when attesting witness derucs execution, 302 


■ ■ • ■ • ich was refused on notice, 458 

, ■ • Jts of , admissible, SOT. 208 

when onginal lost or destroyed, 293 

when production of anginal highly inconvenient or impossible. 299 
DOCmiENTARY EVIDENCE, 
value of. 291. 

DOUBLE DEFENCE, 345 
DOUBT, 

benefit of reasonable doubt to accused, 22 
DRUNKENNESS, 
intention, 87, 89. 

DUMB WITNESS 
evidence of, 371. 
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D'iisc DECL.\R \TION S 

coapeicacy and credibility of, ?09 
diSfrence betwren Pncti'h law and Indian law, 207 
pnnaple admitlmc W7 
proof of 211 

object matter tnJ prtml of 210 
value of 20<i 

WTitne rot CM lencr- 3J’ 


E 

effect 

fact which I-, ih nf th"* fact m rane or relevant fact 29 
ENGLISH DECISIONS 

not binding authorities but valuable guides 4 
no reference to mid" in the Indian rvidence Act 4, 

^CLISH LAW oi IMDLNCC 

relation of the Indian rvidcnce Act to 5 

enquire 

rnult of police in ulmussible 289 
when answer to admissible 226 

inadmissible 226 

ENTR\ 


>n books of account 232 
in public record 233 

Estoppel 

of acceptor of Dill of Exchange bailee or licensee 367 
of tenant and of liccnacc of person lo possession 367 
meaning of 360 

evidence 

admissibility of Judg to decide 20 

should be decided at once 20 
with reference to provisions of this Act 20 
as to affairs of state 278 

application of language which can apply to one only of several 
persons 312 

meaning ot illegible character 333 
official communication 378 

one of two sets of facts to n-ither ol which the whole correctly 
applies 331 
opinion exclusion of 9 

cases where secondary of contents ol document admissible 293 

arcumstantial 10 13 

confession by CO accused not HM. 

destruction subornation of 39 

direct 10 287 
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EVIDENCE— 

hearsay 11 .88 394 

should be stopped by court 21 
improper admission and rejection of 4C1 
in rebuttal 61 

judge to decide admissibility of SO 

may be ei\tn of facts in issue and relevant facts 19 

meaning of 7 

nature of expert 2o9 

of an ab cnt witness >21 

of character 2' 1 279 

ora! ‘^S- 

onginal 10 8S 

primar) 11 29. 

production and effect of 339 

prosecution bound to call all directly bearing upon the charee 365- 
proof of fact by oral 285 290 ^ 

real lU 


who may give of agreement Varying terras of contract 333 
written fabricnted duty of court 286 


EVIDENCE ACT 

commencement of 3 
construction of I 2 
defines amends and consolidates I 
extent of 1 
illustrations to 2 
interpretation clause of 6 
margiSiaJ notes of 2 
preamble of 1 

relation of to English law 5 
repeal of enactments by 3 4 
title of ’ 


EXAMINATION 


of witne s 


Judge s discretion 409 

404 

order of 40’> 


EXAMINATION IN CIlIEr 

leading <]uestions in 417 418 
object of 409 
rules-M to 4fl 
what IS 4/9 43S 
what fact may be proved in 4| | 
witness hostile in 436 437 
CXCEPTIONS 

mlVnalCode onus 343 344 

1.XECUTION 01 DOCUMENT 
proof of 30f 
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EXHiniTS. 

proof of 364 

experimfnt 

prrforinod hy pspert J73 

expert ^ 


ccmpan«>n of writing by 263 
comprtpncy of 252 
cTwlit of, 252 253 
definition of 219 251 

evidence as to identity of handwriting 249 260 

at to identity of finger irapre^nn 249 26*i 
on foreign law 259 
on saence and art 259 
«oh]ect of, 269 

to received with caution 2 it 
Nilue of 264 266 

conflict of opinion 259 
when not admissible 268 


opinion of 249 

open to corroboration or rebuttal 250 272 
when admissible 252 
when not admissible 268 
refreshing memory hi 456 
wbo arc ejtperis JOfi 

expert IN ff\SDW UlTINt, 


value of evidence of 2i 4 
svhoare ,01 

expression or feflincs or impressions 

admissibility of 220 

extent 

of Indian I vidence Act J 

P 


Fabricated pvincNtP 

use of by a party 291 
FACT 


admitted need not be proved 294 nml 05 

beanng on ouestion whether act acci^nt^ or intention^, 95 
constituting state of things under which relevant fact or fact 
happened 29 
dpfinition of 6 
discovered meaning of 165 
establishing identity 47, 63 

evplaining or introducing relevant fa** *• 
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FACT—CW 

firing time and place 48 

forming part of same transaction 23 24 

ID issue 6 

inconsistent with fact in issue or relesant fact r' 
judicial notice of 280 282 

making existence of fact in issue or relevant fact bighlj proballeor 
improbable C7 
phj'sical and psjcbologicat 8 
proof of by oral evidence 286 
necessary to explain or introduce 47 
occasion cause or effect of fact in issue or relevant fact 29 
opinions 8 248 

oral evidence as to must be direct 267 
requiring no proof 280 

show-ing—existence of course of business 100 

existence of state of mind or body or bod ly feeling 77 
motive preparation and conduct SI 
similar but unconnected 24 

FACTS IN ISSUE 

evidence may be given of 17 
meaning of 6 

FALSF OFFENCE 16 337 
FINGER IMPRESSIONS 
expert evidence on 266 
identification by 69 
taking of in Court 267 
value of 260 

FLAG 

judicial notice of J82 
FOOTPRINT 259 
FOREIGN 

judgments 259 
judicial record proof 264 
law opin on on 251 

FRAUD 

assumption of sysfeimtic 9f 
proof of 00 

G 


C\ZETTI 

eMdence of various matters 210 

rrocR\rH^ 

division of judicial notice 2^* 
CI^TURFS 

of an nccosed 1*7 
of a witness 207 
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CESTICUI*ATIONS 3S 
GOOD FAmi 

i&ct3 shewing 0| 
pJ^mptjon of 91 9> 

CO\'ER\MEVr 

map or plan made by authority of 239 
pcxUmation of 310 

proof of Acts orders and notifications o(, 310 
CR0U\DS 

of opinion when relesant 272 


II 

meaning of 271 

HASDUniTlNC 


comparison of 2H3 30 I 
Mpcrt on 260 
bow to be proved 269 
opinion of witness as to 269 
proof of 268 

testifwog as to one s own 269 
who can prove 269 

hearsay 

admissibility of in cross examination 289 
evidence of witness judges duty 2^ 
grounds of exclusion of 298 
meaning of 288 

original evidence not to te> confused with 28S 

Hostilities 

judicial notice of 269 

husband 

communications during marriage 377 


IDENTITY 

admissibility ol evidence of W 
of Iversons 9 

by photographs resemblance 

of things 9 

witness belief as to *> 


IS witnesses 29*1 


IDENTIFICATION 
by accused 2S9 
by jiersons not called a 
of a person ^ ^ cotnpansoa of handwriting 55 
' by a comparuon of finger prints 55 
by photograph 65 
of things 53 'a 
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ILLEGIBLE 

characters evidence as to 333 
ILLUSTRATIONS 
to sections 2 
ILL-WILL 

fact showing 72 
IMPRESSION 

statements b> crowd expressing 220 
INCAl ABLE OF GIVING EVIDFNCE 
witness use of deposition 226 
INCRIMINATING QUESTION 
answer to 38 

witness not excused from answering 38 
INDIAN SUCCESSION ACT 
saving of provisions of 334 
ISDUCCMTNT 

removal of impression caused by 14:> 

INFORMER 

not accomplice 33t 

INNOCENCE 

presumption of 338 
INQUIIUES 

by pol ce result ol ‘*89 
INSCRIITION 

e> lence of 283 

on banner jwrolc evidence of *> * 

INSPrCTION 
b^ court II 

of documents shown to w tness 414 
of matenai things 288 

INTEUPKETATON 

of w rds in one code in -i I of nler{ retation lu d Cfcrent co 
INTENTION 

burden of prix f of 3J9 
criminal 63 
«lrunkenne<s 87 

explanation of accused abo t 341 
fict shewing 8 

inferre 1 from subsequent conduct of accused 38 
I rrTumplion of SS** 
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JUKOn 

IS witness ITS 
questions l)\ 4B*J 

JUR\ 

cliarge to as to accomplice evidence 394 
giving cvulence, 375 
not disqualified for 375 
questions by 453 

K 

KiVOtt U DGF 


S'l q> 


I tuui III, (Ja 


L 

LAW BOOKS 

relevancy ol statements m S40 

LAW OF EVIDFNCE 
/ft /on 3 

LEAniNG QUESTIONS 

arc allowed as to Introductory or undisputed matters 414 

nii^ be asked in cross examination 421 

meaning of, 417 

when may be asked 4J8 

miKt not be asked 417 

LEGAI ADVISER, 

not to disclose contents of documents 384 
LEGISLATURE 

proceedings of cannot be referred to for the construction of an Act 
LEGITIMACY 

birth during marriage conclusive proof ol presumption of 350 
LETTFUS 

admissibility o( intercepted 10 course of transmission 46 
finding of and other papers id possession of a person maa amount 
admission by conduct 43 
found in the house of an accused person 64 
post marks on, 101 
proof of posting of lOl 
LEX rORI 

evidence applicable in that of 3 
LI DEL 

meaning of words in action for 9 
opinion to prove innuendoes of S 
proof that referred to plaiatiQ 9 

local government 

sanction proof of 311 
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accMfd Bred BO* be framed b) 18) 

ronirssjon in prrsence oJ white »n police custody 160 

«5ot\ of when recordmj: confession la** 

**« ‘**'^®* jourte of hi3 infomalion T§0 

n« cotnpelled to answer rjoestiora as to h« conduct to court 375 
Cl Native Sutes air ineJudedin the tenn iCO 

pcnouanrig on n«dical qmntions without espert assistance 259 

IWLIcr 

admi^sibilitj of facta shewing 9i 

maps 

statements of facto mad* in published 239 

Marginal notps 

cannot be refund J» for toftSlfuing Acts 2 

Mark 

*nd Signature 30} 

marriacf 

birth during conclusive proof of legitimacy 150 
comcaunications dunng are privileged 177 
be proved bv penons present 320 

matter 

Inquired by law to b* reduced to wnting evidence of 322 

matters UEFORE (T 

tneamng of II 

ma^ presume 

existence of certain facts by court 351 
meaning of I" 

mechanics 

opinion of 50 


ifEDICAHJLESTIONS 

mafiiatrate pronouncing rpinion on 

MEDIC AL^VIT^^SS 

form of the questions to 250 257 

opinion of 2'’1 '’58 

value of the evidence of 258 

works isolated extrncts from -83 


iilhoul expert assistance 253 


memorandum or agreement 

parole evidence to prove additional terms 


3 5 331 


mind 

facts si 


mg the existence of any state of Ji 


MISTAKE 
of fact 90 
of law lOU 

MORAL CONVICTION 
rules of evidence cant 


be departed from because of 13 
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P 

PAL^^ IMPKESSrOV*' 23fl 
PARTA 

to u proceeding incjldes the accused personsiQ a ciimmal proceeding 37 
PEVALCODE 

burden of proving the ease of accused fatls within exceptions of 343 
PERJUR-S 

number of witnesses required in case 403 

PHOTOGRAIH 

identification by 55 
of an original 294 

PI \cn 

fact relavant to fix time or 4# 5fi 
TLF\ 

< (guilt eSeet of 284 
1 LI ADER 

admission by *’84 

asV ng questions w thout reasonable grounds convey ng jmputatien 431 
43* 

confidential communication with 3S3 

dutyofa in cross examiQinc witnesses to credit 43> 

judicial notice to be takes of 383 

not compelled to d sclose professional communication 383 
privilege of with regard to professional communication 384 

JOLICE 

admission to 166 
confession to not evi lence 151 
confession made while m custody of I5C 
custodyof 167 159 

how much of information received from accused by may be 
proved 170 

meaning of the expression police oflScer 151 

police officer not compelled to disclose the source of information 3S0 

statement made by accused while m custody of 156 

who are officers 151 

1 OLICE DIARIES 

refreshing memory by 45s 
use of 448 

POLICE OFFICERS 
mcamng of 151 
POSSESSIO'I 

exclusive 358 359 
in joint Hindu family 335 
of husband and wife 361 
recent of the fruits of crime 355 357 
POSTING or LETTERS 

presumption ansing from proof of 101 
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ralfltm 
POWTR 

of < 

of judge to 
Cf jodge to 

PRE.\i!BLr 


f«dencp of pcntinj; IO| 


or jory to put »)u^<twn^ n't 

put qn^^tjon^ 4iS 
order p'oduction 4M 


and scope of I 
of indun Bvidenre Act I 

preparation 

rvidene- of 3fi 


presumption 

aflectine proof 17 
as to accomplice 33C 

l»oV» of reference 3i0 

> ^rtiTiecl copies of fotcien judicial records 310 
charts 3M 

collection of laws and reports 310 
common course of business 351 
cnmirul cases II 
date of arrival of letter 101 

• document admissible in England or Ireland without proof of 
signature 318 

documents called for and not produced 3^0 
» purporting to be record of evidence 312 

thirty years old 320 


IjtUuiiieiieM ui certttieu copies an ii. 

gazettes newspapers private acts of Parliament JI7 

innocence 11 

knowledee from access to, 47 
letter sent to post office lOi 
life and death 349 

maps and plans made by authority of Ccivt 316 
newspaper, 317 
official acts, 351 
of fact, 17 
of law, 18 


conflict of, 349 

may presume meaning of, 17 

shall presume meaning of,. 17. 

PREVIOUS ATTEMPTS. 

relevancy of facts showing, 74, 



49 G THE INDIAN EVIDENCE ACT, 1872. 

PREVIOUS CONVICTION. 


relevancy ol. 275 
PRE\ lOl'S DEPOSITION 
admi'isibility of 31-t 
condition under which i> relevant. 221 
when relevant 221 

PHPVIOUS ST-^TEMFNT 

cannot he used for corroboration 425 
in police dianci 424 

may be used to contradict a witness. 422 
to corroborate a witness. 445 
, to discredit a witness. 430 

mode of contradicting previous verbal atatemeoU 42‘»-423 

».’txe.K*bj'W£<r^ lys 'iafcr P Code 
verbal, 435 ' 

witness can be croiws examined on, 424 
evidence, 422 

PRIMARV. 

documents must be proved by 389 
meaning of 202 

PRINTED COVITS 
when admissible, 292 

„ as primary evidence of pubbcati^o, 

,, ,, as secondary esideoce. 293 

PRIVILEGE 

ol Judges and Magistrates, 375 
,, witnesses in answering questions, 387. 

„ , with regard to his title deeds, 385. 

PRIVILEGED COMMUNICATION. 


PROBABILITY. 

to be looked into in weighing oral evideace. 288. 

PROCEEDINGS 

judicial meaning of, 4 

of legislatures how to he proved, 310 

of municipal body how to be provde. 311. 

PROFESSIONAL COMMUNICATON, 
pnvileged 381 382 
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•dmisvion di5f«t,sinK with 28* 
by docutafni iry evidence 29i 
oral pMdf nee 283 
public record 235 
secendary evidence 295 
conclusux 17 

facts mjumng no 280 

in cTitninal cases 11 

no particular number of witnesses renutred for 403 
of confession 83 
• corj us delicti 12 
, custom 71 271 

, document required to be attested 301. 
declaration SI I 

fact admissible upon proof of other fact. 406 
baodwnting 269 
tnamage 272 

tnental and physical conditions 78 
previous conviction 278 
public document 3 9 
signature 3Cl5 

tranemio ion and idemity tf incritntnaliog exhibits 864. 
rROSECUTlON 

burden of pro. f li s on in criminal cases 11 336 
PPO\ ED 

meaning of 

PUBLIC DOCUAfENTS 
certified copies of 309 
decrees etc 306 
depositions of witnesses 306 
information recorded by a iiolice officer 306 
in proof of the contents of 309 
inspection of 307 
meaning of 306 
offiual registers 306 
petition of compromise 309 
plaints and wntten statements 300 
pleadings 30G 

proof of 309 ^ ^ 


what are 305 
wbat are pot 306. 


PUBLIC MEETING 

resolutions of may be proved by persons pre*en% 326 

PUBLIC OFFICER 
definition of 300 
records of acts of 306 

PUBLIC RECORD 

relevancy of entries in 235 

32 
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4<iS 


o 

Ol 1 si IONS 

1 N J . IKC 4 I 

t\ inrt\ J\ cross examiinti n to hi-, oun witness wlien, 

hn tile -I It 

oiirt ina\ draw inference from witness s rtt t ilti-tiisuir 42S 
forbid insulting nr anno}in!; 411 
to d( cHe whit ire proper and iinpro(ier 42“ 
dills < f «.< unsel in puttini! m cross-examination 4J1 
tmpr(|>er m t to be asked withont reasonable grounds 42~« 
felling meining of 41“* 

mas be asVed in cross elimination 421 
when court maj allow 4lfl 
when must not be asVed 4lti 
prisumption from refusal to answer 4Jil 

j rocedure of court «1 en are asked withoot reasonable grounds 43') 
when witness si I'l be compelled to answer incriminating IK" 


evidence that prosecutrix is of generall} immoral character may be 
given In a trial for 443 

relevancy of statements of woman soon iftcr commission of the 
alleged 28 33 

REAL 

esidence meaning of 10 383 
production of articles 281 SfM) 

REASONABLE DOUBT 

accused entitled to tbe benefit of 13 

RE FNAMIL -^TION 

introduction flf an^ new matter m 417 
meaning of 416 
object of 416 
ofivitnesses 408 416 

to what matters should be directed 408 4K 

nrFFKENCE 

to tbe history of legislation 1 
illustrations 3 
marginal notes 3 
proceedings of legislature 2 

REFRESHING MEAIOR\ 

before examination by a blind witness 451 

b> an> writing made by a witness at the time of the transaction 449 
copy of such writing 44‘» 
medical man 436 
witness 4W) 

from barrister s brief 456 
dying declantion 413 
notes 454 
police diary 45u 

post mortem examination report 45', 
privileged document 451 

Tight of opposite pirty to ero» examine in ciscs of 149 454. 
when allowable 450 45-*. 
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RErrs\u 

prrtumption from tn 425 

to pro<lnce dociimcntH ciHed for t-’n 
•^wndarx f\i Icnct xitmivsiUc on to produce documents, 200. 
REGISTf 1{ 

enlMcs in >fi ^tal »] en reUwnt 2J » 

of prrM jtix ctm\»«>on can lx provtd bv LCrtiOed copies JoO 
REL^TlONsnip 

opinKui as to when fflevant 272 
statement relating to existence of 272 
RELE\AN(\ 
definition of L 

CMdence maj be given of facU declared to Ic relevant I'l 
of admissions 101 
of rharacter 275 

certain CMdence fur proving in subsequent proceeding the truth 
of facts therein stated 221 222 
. conduct of an\ parts ^1 

confessions l"7 

tausid b% indiieemen* irrelevant 107 U4 HO 
in police custody I >7 
of CO accused Iftl 
ti>7W)lice 151. 

under j romise of stereo l"l* 18“ 
entries in bc>oks of account 2“2 
til public record 225 

. exisniire of am judgment or order 24 1 
of a course of business lOb 

fart e ir rcle 


b7 

in rebuttal 47 •»! 

if It makes the existence or non existence of a relevant tset 
probable 67 

if It supports or is inconsistent with opinions of experts 2 >o 
necessary to explain or introduce relevant facts 47 49 51 
on relationship 48 
when nght or custom in question 71 

which are the occasion cause or effect of facts in issue or 
relevant facts 29 Jd 

which afford an opportunity for the occurrence of facts in issue 
29 30 ^ » a, 53 


existence of state of mind oe of bod) or hodil) feeling 
72 

motive preparation and conduct 11 
grounds of opinion 2"2 
judgments 241 

in probate instrimonial. adimralt) insciIveRC) 
diction 243 ^ 
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RELEVANCY—C/i 

» „ relating to matters ol public nature, 244 

opinion of experts, 249 
.. „ as to bandwriting, 269 

,, ,, as to relationship 272 

„ oral admission as to contents of docaments, 204 
statements as to facts of a public nature 240 
„ in law books, 240-241 
,, in maps, charts, and plans, 23^ 

of any law. 240 

•> t. of deceased persons or persons who cannot be found 201. 

RELEVANT. 

meamng of, 6 
means adttussible, 9 

REPEAL, 

of enactments by Act, 4 
provisions not affected by, 4 % 

REPUTE. 

evidence of. 27$ 

when admissible, 276, 277 

REPUTATION, 
evidence of, 279 
general what is, 279 

laclodes both character and disposition, 279 
RES GESTAE. 

admissibility of statements as part of i$ 
meaning of, 24 

RESEMBLANCE. 

admissibihty of evidence of. in paterml\. 31 

REVENUE OFFICER, 
meaning of, 380, 

RULES. 

judicial notice of, having force of law. 281 

s 

SCIENCE OR ART. 

court may resort to books of, 287 
opinion of experts on, 359 
what IS. 259 

SCIENTIFIC TREATISES. 
taw to be used by court, 
judicial notice of, 283 
use of—without expert assistance 285 

SEALS. 

judicial notice of, 281 
SEARCH. 

lor documents 2*i9 
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501 


search ust 

does not exclude oral evidence 3J5 
SECOND\Ry EVIDENCC 

«as« when of contents of document admis'ible 297 298 

tnadmjvsible 295 

includes certified copies 292 

copies made from onstnal by mechanical process 297 
• . or comparrd with the ongmal 293 

counterparts of documents 2‘»l 
• oral accounts of coatent* of documents 294* 
meaning of 292 29< 

00 degrees of 295 

of ongmal consisting of numerous acccnints 20/i 299 
. not easily movable 29rt *99 
proof by 295 296 200 
relating to documents 293 

”Ues as to notice to produce before adducing of JOO. 301 
wnen admissible 205 296-298 

»fien document m possesion or p<mer of. fher party *97 

secrecy 

relevancy of confession made und'f )>r«>mi'e 111 isn 

seditious meeting 

contents of banner etc. 285 

^nes of crowd 288 

shall PRESUMT 

. meaning of 17 
SIGNaTURF 


comparison of 302 10 f 

Its value 104 

distinction between mark and »ol 
mode of provinif 391 
proof of 101 
SIGNS 

and questions together mav l>c regarded is verbal statement® 
SILFNCE 

admission inferred from 44 

SIMILAR 

acts showing itilenfi in or knowledge ”9 

Spy 

If an acconiplue 19 f 
STATFMCNTS 


accompanying acts 41 
affecting conduct 43 
against interest 202 

admissibility Of 216 Jl'i 
ground of reception ol 21K 
value of 220 

as to cause of lU <th 202 207 210 211 

dving deetarationv JOC 'I 4 
tsrnomr 211 213 


37 206 
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5TATEMEMS—CM 

as to matters of pul lie and Roncml interest 202 

idmi'sibihtt of J02 

pirts 0/ res {!csta? 2<> 
relatioti^'liip 203 

admissible is to particular ioT 

must be made before the question in di-'putc 203 
person from sshom receivable 203 
personal knowledge unneccssart 203 
b\ a person explaining lets 2S8 

hTs ing common interest 102 
not t witness 201 

value of 208 *0‘> 
whose conduct IS nlevxnt 288 
•s witness who cannot l>e cnlled 201 221. 
d>ing jicrsons 207 

( persons whose position and liability it is necessarv tc prose 102 
. several iiersons expressing feelings 220 

constituting motive 280 
constituting notice '89 
distinguished from complaint 42 
how much of IS to be proved 202 241 21* 
made in the course < f business 202 

admissibilitv of 202 

■ contemporaneous not required 210 

, difference between English law and 

Indian law 215 

, ground of reception 214 210 

meaning of course of business 2I7j 
value of 2IC 
presence of the accused 44 
under special circumstances 202 
of accused after occurrence 289 
persons not examined 28*1 
police officer 289 

witness in absence of accused lieirssv 3if, 
principle of admissibiht> of _«7 
shewing good or bad faitb 289 
verbal includes signs 206 

STOLEN 

goods recent possessum of 1X4 
SURVEY MAP 

admissibilit) of 238 
as evidence of possession 238 
. title 238 

evndential value of 239 

SUSPICION 

IS not proof or evidence 13 


TECHNICAL, 

expressions meaning of J33 


T 
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'alued 

transactions 
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treatises 

opinion of expert ''xprc'Vtd m anv, i^7 


V 

VAKIL 

admii<ion b\ JS-f. 

VALLE 

of exp* rt (.VI lrn<.^ 2 >•*, Jht. 

'OLUMEERING I \ lOI N< I 

pa«sagnv >houUl bt t»«<Uoot, III 


'\Ai\Er< 


w 

■O of the right of « Ijert «.n 22 

during marriagi- 


'\iT\rss 

accmpli.e in<)4nl 



av^»1^or 77 . 

blind and iHiteratv 45^ 

bribed 470 

cannot be found 221 3- 
character of 4 JJ 4 !3 
child 7 f.O 


!C 


cempetenc 


«/of 410 
forbid indecent 
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■WITNESS—Cfcf. 

Cross-examinahon of, 408, 4!2 

.. ooe's own. 435 

„ ,, called to produce a document. 417 

dead, 221, 226 
deaf and dumb, 371 
declanng hostile: eSect of, 437 
disbelieved in part, 16 

,. with regard to the graver charge, 13 
drunk. 37l 
dumb, 368 


., ,, by mistake, 413. 

for prosecution and defence making divergent statements, 14, 
former statement of, may be proved to corro^rata later teihraony 


kept out of the way by adverse party. 327>228. 
lawyers as, 374 

liable to be cross-examined, 413 

-may be cross-txamined as to previous statement m writing. 422 
„ refresh memory from his writing, 449 
„ „ „ from copy of his wntmg, 448 

„ testify to facts recorded by him in boolu regularly kept in the 
course of business, 449 
not Lable to be cross-examined, 413 
number of. 403 
on oath or affirmation, 370 
opinion of 9 

order of examination of, 408 


„ by way of cross-examiBatioa put to. 436 
„ intended to insult or annoy, 431 
„ not to be asked to, without reasonable grounds, 430 
„ put to by Judge, 390. 
re-examlnation of, 408, 410 

should be stopped by Court from giving inadmissible evidence, 410. 






APPENDIX A. 


The Indian Oaths Act, 1873. 

(Act X of 1873 ) 


An Act io consolidate the taw relating to Judicial 


It 

r«»nib!p 


Oaths and Jot other purposes. 

I. r»i»-jient to eon»oJ*cUt« the Uw relating to judicial oatht 
itfimatwiu and declaration* and to repeal the 
U*r trUuof to ofliaal oalbs affirmations ana 
declarations 


Jt n h*rtbt matte 1 a* lollo«* — 


tiije 

It eutefid, tv «he 
l"cal eteent 


Prehtninar} 

t This Act may be called The induo 
'laths Att ld*T 

• hole v( Jlnttjh lodn and so lar as renrds 

v( Her Maieny to the territories of I«at»se 
I nn<e* and Slates m alliaoce with her Ma/ejty 


CJcumencemenr Hepealed by Act XII ol 1B73 

2 nepial 4««r/"ir‘i/f J [PepeaM hy Ad XJI o! iSj} ] 

3 Sotfaing herein c'ntt.ned applies to prwetjings 


?tvjng of certain 
®«lis $a<j alfirtnations 


Aiiltiarilv la administer Oaths and Afftimahans 

. ^ , -,,1 Mrions are authorised to aamuJiSter 

4 The following by an officer empowered by 

k . Jj?'this behat* 

Aatboritv to admi them •" or ift exerciso of the 

lister Oaths and affir rtiscbafg or conferred upon them 

Ml ronrt. .»d ra«<a M"”. >■» 

'■“y to receive evidence . ,tation occupied by troops 

(6) The Commanding Offi^ ^JSed 

the service of Her j^,o,rt„ed within the limits of the 

(1) that the oath or affimi*tsO'\‘« ^ , 

stitiun and __ ^ gu^h as a Justice of the Peace t, com 

(s; that the oath or a®*;®?,'' 

Petent to administer m cnw 
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III. Persons by whom Oaths or Affirmations must be 
made. 

Oaths or aflirma- 5. Oathn or aSirinations shall be made by 

tjons to be made by— the following persons — 


W 


r to receive evidence 

(h) interpreters of questions put to. and 
evidence given by. witness and 


Jurors (r) jutOTS 

Nothing herein contained shall render it lawful to administer in a cri> 
minal proceeding an oath or affirmation to the accused person or necessary 
to administer to the official interpreter of any Court after he has entered 
on the execution of the duties of his offitc an oath or affirmation that he 
will faithfully discharge those duties 

6, Where the witness, interpreter or juror 
Affirmation h y is a Hindu or Muhammedan 
natives or by persOQs or has an objection to making an oath he shall, 
objecting to oaths instead of roakiog an oath, make an affirmation 


IV.—Forms of Oaths and Affirmations. 


7. AH oaths and affirmations made under section 5 shall be adminis 
tered according to such form as the High Court 
may from time to time prescribL 


And until any such forms are prescribed by the High Court such oaths 
and affirmations shall be administered according to tbe forms now in use 


BepeaJed by the Lower Surma Courts Aft ^V} of tpoo) S ^9 


8. If any party to 
Power of Court to 


or witness in. any judicial proceeding offers to 
give evidence on oath or solemn affirmation m 


9. If any party to a" "s* *”* *■ r“' 

Court may ask party • 

or witness whether he 

will make oath pro- ' ' ■ . • • 

po«ed by opposite ■ ' ' ' • . ■ ■ ■ 

party. ' . ■ ■ 

Provided that no party or witness shall be compelled to attend per 
sonally in Court solely for the purpose of answering such question 

10, If such party or * • •**--**■ - ■ 

Administration of , 

oath if accepted. " 
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467 


»^e a Commmion to any prT«on to ailmini-cter tt, md authorise him to 
take the evidence of the person to be $«orn of affirmed and return it to the 


Evidence fonclu*i\e 
as against perv?n oflcr 
®S to be bound 


11. The eviitencrs «<> given shall as against 
the person who oflcrtd to be bound as afore¬ 
said be conclusive proof of the matter stated 


12. If the }'artN or 
IVocedurc in ca‘e of 
relnsal to make oath 


uitness refuses to make the oath or solemn aflir 
watson eetetred to mSec 8 be »baU tiot be tom 
pelled to snake it Init the Court shall record as 
part ul the proceedings the nature of tbc oath 
or affirmation prop^rse*! the facts that In. %vas asked whether he would 
make it an I that hi refused »i togethir with any reason which he may as 
sign for his refusal 


V. — Mt'icellaticotis, 

to take any oatb or make any affirmation no sub 
stilution (|l any one for any other of them and 
no irregularity whatever in tbc form m which 
any one of them is administered shall invalidate 
any |>roceeding or render inadmissible any evi 
dense whatever in or in respect of which such 
omission substitution or irregularity took place, 
or shall affect the obhgaiion of • witness to state the truth 


Proceeding and evi 
dence not invalidated 
by omission of oath or 
•neguUrily 


14 lvcrvl>crson 
Persons giving evi 
dence bound to state 
the truth 


giving evidence on any subject before any Court or 
person hereby authorised to administer oaths 
*nd affirmations shall be bound to state the 
truth on such subject 


The Indian I’cnal <4>de Secs I78and 181 shall be con- 
i( after the word oath the words 
matiun were inserted 


Amendment of lenal 
Code sees 178 ^ 181 


strued as 
or affir 


16 “lubject to the provisions of Secs and 5 no person appointed 
to any office shall before entcnriR on the txe 
Official oaths abcili cution of the duties of his office ^ required to 
shed take any oath or to make or subscribe any 

affirmation or declaration whatever 
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The Bankers’ Books Evidence Act. 

ACT will of 1891 

[Re«ei\ed the G G s Assent on the 1st October 1691 ] 


An ActUarntHdlA* Lajfo/ Ciidfiice ui/t respect /o BaiiAfrs DooAs • 

Whereas it is exr«<l>«nf to amend the Law of Evidence uith respect to 
Ba*ikcrs Hooks It is herebj eoactedjns follows— 

Title extent and t> A** be called the Bankers* 

conniencement Rooks Tvidtnce Act 1891 


(a) It extends to the ssholc ol British India 
(3) It shall come into f rce at once 

Definitions ^ *" *'‘is Act unless there is something 

tepupiant in the subject or context_ 

(1) Company mean> a empanv registered under any o( the enact 
nenti relating to companies Irom time to time in lorce in British India or 
incorporated b\ an \ct ol l■arllamcnt or of the Governor General in Council 
or by Ro)aI Charter or letters Hatent 

(2) Hank and Banker mean— 

(а) any company carrjing on the business qf bankers 

*i partnership or individual to whose books the provisions ol 

thi> Act shall base been extended a-* hereinafter jirovided 
(«) any Tost Office Savmg> Bank or Money Order Office 
V Banker books include ledgers daybooks cashbooks account 

books, and all other books used in the ordinary business of a bank * 
U) "Legal procec^ng means ony ptocccding or inquiry in which 
evidence is, or may be given and includes an arbitration ^ wn>cn 

>'» I»>»oo or p,„„„s More whom Je.,! 
proceeding IS held or taken o*' 

(б) Judge means a Judge of a High Court 


3 The Local Government mw, from time to time, by notification 
in the nffictAl • .. 

over to ext 
provisions of Act 


Power to extend 'if this ♦k**^'i* ***®"‘^* 

of this Act to the books of any partnershi 


individual carrying o 


• As amended bv Act 1 of iSnt 
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within the terntones under its administration and keeping a set of not 
less than three ordinary account books namely a cash book a day book 
Of journal and a ledger and may in like manner rescind any such notifica 
tion 


4 Subject to the provisions of this Act a certified copy of any entry 
Mode of proof of en “ banker book shal 1 m all legal proceedings 

tries m bankers hooks ^ •'wivcd as prtma /af« ewdcnce of the e- - 


tenee of such entry and shall be admitted as 
evidence of the matters transactions and accounts therein recorded 
in ever) case where and to the same extent as the ong nal entry itself is 
now by law admissible but not further or otherwise 


5 No oflScer of bank shall in any legal proceeding to which the bank 
IS not a party be Lompellable to produce any 
Case in which officer bankers book the contents of which can be 
of bank not compel! proved under this Act or to appear as a witness 

able to produce books to prove the matters transactions and accounts 

therein recorded unless by order of the Court 
or a Judge made for a special cause 


6 (i) On the application of any party to a legal proceeding the 

Court or a Judge mav order that such party 
Inspection of books be at liberty to inspect and take copies of any 

by order of Court or entries in a bankers book for any of the purpeues 

Judge of such proceeding or may order the bank 

to prepare and produce within a time to 
be specified in the order certified copies of all such entnes ae 
compamed by a further certificate that no other entnes are to be found 
in the books of the bank relevant to the matters id issue in such proceeding 
and such further certificate shall be dated and subscribed m manner herein 
before directed in reference to certified copies 

with^or ■ • 

clear da • • • 

unless t ■ • • 

(3) The bank may at anv time before the time limited for obedience 
to any such order as aforesaid either olfer to produce their books at the 
trial or give notice of their intention to show cause against such order and 
thereupon the same shall not be enforced without further order 


7 (i) The costs of any application to the Court or a Judge under 

or for the purposes of this Act and the costs 
Costs of anything done or to be done under an order 

of the Court or a Judge made under or for the 
purposes of this Act shall be in the discretion of the Court or Judge who 
may further order such costs or any part thereof to be paid to any party 
by the bank if thev have been incurred in consequence of any fault or im 
proper delay on the part of the bank 

(2) Any order made under this section for the payment of costs to or 
by a bank may be enforced as 1/ the bank were a party to the proceeding 

(3) Any order under this section awarding ecsts may on application to 
any Court of Civil Judicature designated in the order be executed by such 
Court as if the order were decree for money passed by itself 

Pronded that nothing in this sub section shall be construed to derogate 
from any power which the Court or Judge making the order may possess 
w the enforcement of its or his directions with rcsi cct to the pay 
went of cosu 



INDEX 


References nrc to pages 
A 


ABBRE\ lATlON 
meamn^ of 333 
ABSCO^DrSG 

evidence of if corrnbnratet evidence of an accnmnlic^ 41 402 
inference to be drawn from 40 402 

ACCESS 

Mxual absence of 1/i 

to document and presumption of kn >wU«!ge 45 47 
ACCESSION 

of sovereign judicial notice SHI 
to office of public officer tH2 
ACCIDENT 

defence of burden of proof 344 
evidence rebutting 97 99 
proof that act was or was not 97 9H 
ACCOMPLICE 

acts of to prove conspiracy H4 
charge to jury coocerning 39S 
complainant an 403 

confession of co-accused if corroborated by evidence of 19S 
corroboration of 398 399 
detective not 394 
eyidence oL 390 395 
informer not 394 
in a bribery case 391 
in a bad livebhood case 403 
meaning of 390 391 
presumption as to 390 397 
previous statement of 401 
spy not 394 
untrustworthiness of 196 
vatne of the evidence of 39S 
wbo are 391, 393 
who are not 394 
ACCOU^T BOOKS 

[See Books of Account) 

ACCOUNTS 

secondarj eviden 
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ACCUSED. 

as witness, 371 

con*ent of to admiSMon of eiidcoce, 2S4 > 
explanation by 341 367 
, , jf probable. 

>r >. prosecution’s diit}, 367 

prosecution’s duty if vague, 357 
presumption 357 

presumption when no evidence railed by 343 166 
admission bj—will not prove previous conviction, 3^4 

ACQUIESCENCE. 

Knowledge inferred from 45 


nf executive 310 

Indian Evidence, application of 2, 3 

•• .. relation to English lave, 5 

ACT OF PARLIAMENT. 

judicial notice of, 381. 

ADDING TO. 

terms of document 3i6 
ADMIRALTY. 

judgment, 243 
ADMISSIONS. 

by an agent, 101, 

„ m criminal cases, 103 

by conduct, 46 

lO civil cases, when relevant, 107 

by one accused not admissible against other, 201 

by party interested 102 

„ person from whom interest derived, 102 

„ person expressly referred to. 101 

„ person whose position must be proved as against party to suit lO 
suitor in representative character, 103 
Vakil, 284 

dispensing sntb proof, 284 
distinguished from confession, 109, III 
inferred from conduct, 46 
„ „ silence, 44 

meaning of. fOl. ^ ^ 


■56 ' 

105 


ADMISSIBILITY. 

of evidence, to be decided by the Judge. 20, 21. 405, 406 
of similar fad*. 79 

traosacti*^"* 77. 80 84 

questions of, to be deaded as soon as they arise, -0. 
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^DMISSlBILm-—Cti 


questions of to he dt^ded with reference to provisions of this Act iO. 
qne«tionsof tendinc to corTobor»te evidence Of relevant facts 444 
the niJe exclusion the exception Jfl 

AD\ EK'JE WITS ESS 
'Sf# hostile witness J 
AFFMns OF STATE 
pnvileped 3T8 
AFFlD-tN ITS 

excepted from Indian Fvidence Act 3 
AGENT 

admission by in cnrmnal cases lOI 
ALIBI 

defence of 70 71 
relevancy of 70 
value of 70 71 


ALTFRVAT/VC DEFENCE 

Bon-coismissioa of act and its justification SJI 
AMBIGUOUS DOCUMENTS 
evidence to explain 33l 

ANNOYING QUESTIONS 431 
ARBITRATOR. 

proceedings before, excepted from Indian Evidence Act 7 
ART. 

opinion of experts on questions of. 249 
what is. 259 


ARTICLES OF WAR. 
judicially noticed 281 

ASSESSORS. 

as witnesses, 375 
questions to witness, by 459 

ATTENDANCE 

register, proof of, 303 

ATTESTATION. 

presumption as to, 320. 


ATTESTED 

document not requited to be, proof of 302 

,, required by law to be proof of 302 


ATTESTING 5VITNESS 301 

ATTORNEY. 

communication made to 


by or lot client, when privileged. 383 


AVERMENTS 
negative 339. 
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B 

BAD CHARACTER. 

previous of accused not relevant except in reply, 275 278 
BEST EVIDENCE 

written document production of, 285 
BILL OF EXCHANGE, 

estoppel of acceptor of, 367 
BIRTH 

during marriage proof of legitimacy STO 
BIRTH REGISTER 

certified copy of extract in 237 
BODILY FEELING 
state of 92 
BOOKS 

regularly l^ept in ordinary course of business, 233 
of public offices 235 
of law statements tn, 240 
BOOKS OF ACCOUNT 
admmibilit) of, 232. 233 


44» 

wbat are ongioal 291 

Witness may testify to facts recorded in 449 
BOOKS OF REFERENCE. 

how to be used by tbe court. 263 
judicial notice of, 283 
reference by judge, 290 
to prove opinions of experts 287 
BRIEF 

credit of witness may be impeached by showing he has bren biibed 439 
BRIBERY CASES, 

who are accomplices in, 393 
who are not, 393 
BRITISH INDIA 
definition of, 2 


BRITISH TERRITORIES 

courts to take judicial notice of, 292 


BURDEN OF PROOF, 
as to circumstances 
Exceptions', 
death. 3^49. 


bnnging the case within any of the 'General 
343 

^ .J- r. ble, 223. 336 


legitimacy, 3W 
tile and death, 349 
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cunnrN or iitoor—ct# 

•«too«-nmhip SW 

particuUf fact nr 
partJMTshjp SVt 
^oluntarircs« f f tonf^s nn 113 
jn cnminal cavs 11*1 
meamn; of 313 33r 
rf\PTc^Pep< 34f» 
on whom 1 es 33 i 

BLSIMTSS 

in commor) course of 101 

act done 101 

pmufnpiion as to letters po.ted 101 

Il\ STANDFRS 

statement bs when Ttlevart 21 220 

c 

CAVNOT HE ^OU^D 

statement trv persons «ho 207 225 
CENSUS REGISTER 

not public documents 215 
CERTIFICATE 

of magistrate recording a confession 121 
CERTIFIED COPIES 

pres imtition as to genuineness of 311 
public documents may be proved by 301 
to be given to persons having a right to inspect 307 
what are 307 

CESSION OF TERRITORY 
proof of 351 
CHARACTER 
bad 65 

evidence of pood 271 

bad not relevant except in reply 275 
importing evidence of bad 65 
in criminal cases 374 
includes reputation and disposition 279 
disposition 279 
of prosecutrix 443 

witness when relevant 439 

answers can not be contradicted 432 
previous conviction evidence of bad 275 277 
value of evidence of 274 
when relevant 213 

CHART 

statements in 233 

CHEMICAL EXAMINER S REPORT 25S /■ 

r 
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CHILD, 

competency to testily 369 
court should test capacity 369 

CIRCUMSTANTIAL E\ IDENCE 

rules specially applicable to cases depending on 12 13 H 
value of 15 16 
CLIENT 

pnvilege of 383 386 
CO ACCUSED 

statement of court may take into consideration nhen 135 1 
when can be a witness 371 373 
when cannot be a witness 371 373 
witness called by may be cross examined 413 
COMMON COURSE 

presumption from 3S3 
COMMENCEMENT 

of Indian Evidence Act 3 

COMMUNICAllON 

between public otficeri when privileged 378 


by agent 185 
waiver 382 383 
when cot privileged 385 

to clerks and servants of barristers pleaders attorneys 3S3 
COMPARISON 

direction to write for purposes ol 303 304 
proof of handwriting by J04 
of signature writing 304 
taking finger prints for purposes of 267 
with admitted or proved documents 304 
of handwriting by witness 304 
by court 304 

expert 261 304 

evidence of to be treated with great caution 304 
value of 304 

COMPETENCY OF M’lTNESS 
of a child 319 
of deaf and dumb 371 
drunk 371 

husband and wife 375 
judges and magistrates 176 
jurors and assessors 375 
lawyers 374 
lunabc 375 
COMPELLED TO 

to disclose confidential communication 383 
to produce title deeds of witness not a party 386 
witness—to answer 387 390 
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COMPLAINT 

distinct on l^t^rrn «latrt”tntand <2 

COMPOSITION 

ol oflfBC« oau« 313 
CONCLUSI\E PROOI 
adoussion not. 201 

birth dunng mimag^ olirgitiffiao 3M 
iR«ning of 17 

CONDLCT 

admusions by 43 46 
antewdent subsequent 37 
as to pre>ent a lair tml 39 

suporcM or destroy evidence 39 
cour^ of as to innocence 31 39 
does not include statement 3l 

ges’icutation 39 

eiiidenceof in aid of interpretation of document 4> 
value of 39 
inferred from silence 4( 
of accused 35 
ofaeent 31 
of a brother 40 
of a party >^hea relevant 31 
presumption from J9 
shown by absconding 40 

statement afTectiog made in presence of 43 41 
subsequent in ca'e of cheating 39 
CONPESSION 

by an aecuKd 13' 

by person not accused norm custody 111 
cau eel bv inducement 107 144 140 
(rjmi»e f07 
threat lO* 

conviction based on 112 

corroboration of retracted 140 143 

deception to obtain 1'9 180 

definition of 109 188 

distinguished from admission 109 til 

divis on of 112 

duty of Court US 

doty of magistrates recording Ho 

efiect of delay in mak ng 144 

extrajudicial lU 

if iincom boratrd 12 j 

general rule that aceuwd aHeCledonlj by hts own I’, 
how much of to be acted upon 126 
improperly induced 146 

inducement—advantage to be pamed evil to be av 
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CONFESSION CM 

jnegnlarly recorded llo 134 137 
jadicia) meaning of 112 

record of 113 120 

leading to discovery meaning of discovered 165 174 

meaning of in consequence of information 
168 169 

how much of information may be proved 170 177 
ns test 174 

made after removal of impression 178 179 
caused by inducement etc 144 145 
in answer to questions 179 18 > ISi 

m consequence of a tenghtby cross examination inadmissible 
139 

in police custody 120 142 153 159 

in presence of outsiders 153 * 

‘ * g 1‘’6 

ISO 


without warning 179 181 
must be taVen m its entirety 126 129 
of CO accu'-ed 65 177 181 

afTccting himself and some other 101 103 
as against such other persons as well as against the 
person who makes such confession 181 19I 
compared with testimony of an accomplice lOo 
conviction solely based on 19C 
may be taken into consideration ) 04 
must be corroborated by independent evidence 106 
197 198 

must be corroborated by both as to corpus del cti 
and identity 196-197 109 
made 190 I0| 
meaning of term Court 103 
proved 193 
test of admissibility 188 
tried jointly for the same offence 181 183 


I 


. |^ 


overheard 153 

presumed to be voluntary 113 
presumption as to record of 124 
principle upon which reception of depends III 
real test of 110 156 

recorded without warning 115 ^ ^ 
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CONFESSION—C« 
statement not a TvS 

statements relied npon as beinf* lal'** an I not at I67 
to be signed by acenvd l?I 
sa’oeof 177 
senScatJon of 130 

13encal Police Regulatiiins 131 
•eight to Ir Risen to 111 

• hile in p-tice rtistmly tnlormatinn leading to disCosers 161 17S 
CONFIDENTINI COMMU'ICNTIO'* 

• ith legal adsi'ier* ShI 

CONSPIKAtN 

conduct and declarations < f ron\|>irat< rs to prove 
dminction between 1 nglivh and Indian law 
evi fence in proof of 37 
meaning of 3'l 
proof of Wl 63 

conspiracy to cheat t -I 

things said or done by cunspinior in ttfrreni« to comiiK n design bd 

CO\STRVCTiO\ 

Indian Evidence Act ro1<\of I 1 

CONTRADICTKiN 

by previous sutcinents m writing 4it 441 
by previous verbal statements 4il 4d3 

CONVERSATION 

bow much to lie proved iti 

CONVICTION 

evidence of bad character d70 

not relevant d73 d76 
citified copy of—register«I previous *37 
mode of proving previous J70 
previous proof of 94 

COPIES (See certified Copies) 
different kinds of 383 
made by mechanical process 381 
made from and compared with the original 39 i 
right of accused to 308 

CORONER 

evidence given before 389 390 
CORPUS DELICTI 

corroborative evidence of 401 
meaning of 13 
proof of 13 199 

CORROBORATION 
cases 401 


/ 
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DOCUMENT—Oi 

exclusion of evidence to explain ambiguous, 331 
exclusion of evidence against application of,’ to existing facts 332 
excludes evidence of oral agreement 326 328>329 
execution of, admission 302 
executed in counter parts 294 
,, several parts. 293 


presumption as 


to 311-312 

. more than 30 years old 320 

produced as record of evidence. 312-3U 


• • 456 

• ^ , w and produced and 

inspected by a party, 456 457. 
proof of 

by certified copies 293 

copies made from and compared wth the original 293 
copies made from original by mechanical process 293 
counterparts. 294 


execution 0* -»•»>-—- 


public: meamngof, 231, ' 

condition of admissibility. 236 
search for, 298 

using as evidence of, production of «bich i%as refused on notice, 458 
when secondary evidence as to contents of . admissible. 297, 298 
when onginat lost or destroyed. 293 

when production of original highly inconvenient or impossible, 299 
DOCUMENTARY EVIDENCE, 
value of, 291. 

DOUBLE DEFENCE. 345 
DOUBT. 

benefit of reasonable doubt to accused, 22 

drunkenness. 

intention, 87, 88. 

DUMB WITNESS, 
evidence of, 371, 
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DECL.\R \TtONS. 
coaajytenc^ and ordibjlity of, S09 
diefrcnce bet^wn rni;li<h law and Indian Uw, 207. 
pnnctplc a'Jmittinu 207 
proof of 2 U 

nutter and proof of 210 
value of. 20S 
writing not e> idencp Id'S 


E 

EFFECr 

fact which 11 th‘ of th» fa t in i«iie or relevant f ict, 2D 
ENGLISH DECISIONS 

not binding aothoritics but valuable RUidn 4 
no reference to mad'm the Indian Evidence Act, 4, 

ENGLISH LAW OF I VIDFSCC 

relation of the Indian Evidence Act to S 
ENQUlin 

result of police m u(int:>»ible 289 
when answer ro admissible, 826 

inadmisMblc 226 


ENTR\ 

in books of account 232 
in public record JV) 

ESTOPPEL, 

of acceptor of Bill of Exchange bailee or licenses, 3o7 
of tenant and of licensee of person in possession, 307 
meaning ol 306 

EVIDENCE. 


„ application of language which can apply to one only of several 
persons, 332 

„ meaning of illegible character, 333 
official communication 378 

one of two sets of facts to neither of which the whole correctly 
applies, 333 

, opinion, exclusion of 9 

cases where secondary, of contents of docutnent admissible. 295 

circumstantial 10, 13 

confession by co accused not, 19L 

destruction, subornation of, 39 

direct, 10. 287 
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EVIDENCE—C/rf 

he'\r&ay, II JSS 304 


ineaninj; o( 7 
nature of expert 2o9 
of an absent witness 221 
of character 273 
oral 237 
onsjnal JO Jh'< 
primarj 11 202 
production and effect of 339 

prosecution bound to call aH directlv beanofi upon the charee 365-- 
proof of fact by oral 283 290 
real 10 

record of premioptiOR <12 
secondary 11 29J 


who may give of agreement varyinu terms of contract 333. 

wrjtten fibncated duty of court S88 

EVIDENCE ACT 

commencement of 3 
construction of 1,2 
defines amends and consolidates, 1 
extent of 3 
illustrations to, 2 
intcrpretabon clause of, 6 
nargmal notes of, 2 
preamble of 1 

relation of to English law, 5 
repeal of enactments by 3, 4 
tiiJe of 2 

EXAMINATION 

of witness Judge s discretion 409 
.. 404 

.order of, 409 

EXAMINATION’ IN CHIEF, 
leading questions in 417,418 
object of 409 
nilesasto 411 
what IS 419 433 
what fact may be proved >&, 411 
witness hostile JR, 438 437 

EXCEPTIONS 

in Pena) Code onus. 343. 344 

EXECUTION or DOCUMENT, 
proolcf 301 
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EXHiriTS 

proof of 364 

EXPFRlvrNT 

pn-formrtl b> 273 

^tPERT 

coTipanjon of vnting by 263 
comprtfncy of 2S; 
credit of f52 531 
definition of 243 23* 

endeoee as ro identity of handwritinit 219 260 

as to identity cf finger impression 219 Ji 
on foreign law 239 
on soenee and aft 239 
•object of 259 

to be receised with cantion 

value of 2Ct 266 

conflict of opinion 25'f 
when nut a Imtssible 2C8 
examination of form of theejotstion 2'S 
facts l«arin; upon opin nos of ,9? 
ftrounds of admi of opin on of 597 

not called as witn % opinion of 297 
opinion of J40 

opin »o corroboration Of rebuttal 230 27J 
wben admissible 255 
when not admissible 268 
refreshing memorv b\ 4,»6 
who art experts 5<’<i 

FXrrUT IN HANUNS JtITINt, 
comparison b) .6) 


EXPRESSION or FEELINGS OR IMPRESSIONS 
admissibility of S20 


F 


FABRICATED EVIDENCE 
use of by a party ’91 

FACT 


issue 


discovered meaning of Iba 
establishing identity 47 63 
explaining or introducing relevant fact 47 


/ 
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FACT—C« 

fixing time and place 48 

forming part of same transaction 23 24 

ID issue 6 


' * highlj probable or 

physical and psychological 8 

proof of by oral evidence 286 

necessary to explain or introduce 47 

occasion cause or eflect of fact in issue or relevant fact 29 

opinions 8 249 

oral eMdence as to must be direct 287 
requinng no proof 280 

showing—existence of course of business 100 

existence of state of mind or body or bodily feelin'' 77 
motive preparation and conduct SI “ 

similar but unconnected 24 

FACTS IN ISSUE 

evidence may be given of 17 
meaning of 6 

FALSE DEFENCE 16 C37 
FINGER IMPRESSIONS 
expert evidence on 260 
identification by 65 
taking of in Court 267 
value of 266 

FLAG 

judicial notice of 282 
FOOTPRINT 259 
FOREIGN 

judgments 259 
judicial record proof 254 
law opinion on 254 

FRAUD 

assumption of systematic 91 
proof of 90 

G 


G4.ZETTr 

evidence of various matters 240 
CFOGRAPH^ 

division of judicial notice 282 
GESTURFS 

of an'iccnsed 177 
of a witness 207 
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gesticulations 31. 

GOOD FAITH 

I*cts shcwtftg 01 
presamption of 91 92 

go\eio»ment 

map or plin mide by authant> of 213 
proclamation of 310 

proof of Acts orders and notificationt oC 310 

grounds 

o! opinion when relevant .27® 


H 

HAHITl \I L\ 
meaning of 2TI 
HANDWRITING 

comparisOB of 2*)3 301 
expert on 2l.O 
how to be proved S69 
opinion of witness as to 269 
proof of 366 

testifving as to one s own 269 
who can prove 369 


HEARSAN 


onsinat evidence not to be confused with 3t 
HOSTILITIES 

judicial notice of 283 

HUSBAND 

communications during marriage 377 


I 

IDENTITY 

admissibility oI evidence of S3 

of persons 9 

by photograph^ resemblance *» 

of things 9 

witness belief as to 9 


IDENTIFICATION 
by accused 289 

by jicrsons not called as witnesses 28** 
of a person 54 

, by a coropanson of bandwnting 53 
by a companion o£ finger pnnts 55 
by photograph 55 
of things 61 5h 
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ILLEGIBLE, 

characters, evidence as to 333 
ILLUSTRATIONS 
to sections, 2 
ILL-\VILL 

fact showing. 72 
IMPRESSION. 

statements b> crowd expressiog 220 
' INCAPABLE OF GIVING EVIDENCE ” 
witness use of deposition 226 
INCRIMINATING QUESTION, 
answer to 387 

Witness not excused from answering 387 
INDIAN SUCCESSION ACT, 
saving of provisions of, 334 
INDUCEMENT. 

removal of impression caused by, 145, »78 
INFORMER. 

not accomplice 394 
INNOCENCE 

presumption of 336 
INQUIRIES 

by police result of 289 
INSCRIPTION, 
eMdence of 285 

on banner parole evidence of. 2n9 
INSPECTION, 
by court, 11 

of documents shown to witness, 414 
of matenal things 288 

INTERPRETATON 

of words m one code in aid of interpretation iS diSerent code. S. 
INTENTION. 

botden ol piool of 339 
criminal, 85 
drunkenness 87 

explanation of accused about, 341 
fact shewing 85 

inferred from subsequent conduct o( accused, 38 
presumption of 33*1 
proof of 339 
Mchtious 81 
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JUDGE 


J 



doty of to stop witnMS 2'>ft 
powrr of tojnitqu«Uons 459 

to order prodoction 439 
qoe<tion< bj 4'9 
refreshing mcmor\ of 283 


(59 

400 


JUDGMENT 

adnussibilitv of J43 249 
admissible as res judicata 243 
barring suits 240 

conclusive of ils cTislence date and legal wOiiset^uenees 1*1 
distinguished from its tr j‘h 11 

eeneral rcmarlts 515 
in personarn 24r 
inretn ’4f 

irrelevant unle s the cxtMence ol sjch judgment is a fact in i sue J44 
obta ned by coitus on 245 
fraud 245 

on Tctatter- of public and general interest 244 

on probate matrimonial and insolvency oiatUrs ‘’Id 

relevancy of judgments of civil courts m criminal ca-c an 11 ler vt*sa 


JUDICIAL NOTICE 

Courts may ask (or books and documents to be prod ici ' M 
courts not prohibited from taking —of other fart K 

dispen«es with proof ”40 
in respect of public officers 282 
of access on or sign manual of sovereign 281 
advocates attorneys etc 282 
divisions of time 2S2 
existence ol every state or «overcign 28” 
facts 280 282 
geographical divisions 282 
holidays 282 
hostilities 28” 
laws 281 

maCtcRi ol public history etc 282 
notorious facts 283 
proceedings of councils 281 

Parliament 28* 
rules of road 282 
seals 281 

signature of Chiif Secretary 283 
Statutes 231 


JUDICIAI PROCEEDINGS 

applicabi'itv of the Act to 2 
includes preliminary enquiry U/S 478 Cr P C , 4 
meaning of 4 
presumption at to 351 
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JUROR 

as witness 375 
questions b\ 469 

JUR-i 

charge to as to accomplice evidence 39S 
giving evidence, 375 
not disqualified for 373 
questions by 469 


KNOWLEDGE 


K 


uments 40 oi> 


f;luui Ol. 0,1 


L 

LAW BOOKS 

relevancy of statements m 240 

LAW OF EVIDENCE 
lex for* 3 

LEADING QUESTIONS 

are allowed as to introductory or oodisputed matters 419 

may be asked in cross examioation 421 

meamog of, 417 

when may be asked, 418 

must not be asked 417 

LEGAL ADVISER. 

not to disclose contents of documents 384 


LEGISLATURE 

proceedings of cannot be referred to for the construction of an ^ct 2 
LEGiriMACV, 

birth during maniage conclusive proof of presumption of 330 
LETTERS 

admissibility of intercepted m course ol transtnisaion 46 
finding of and other papers m possession of a person mav amount to 
admission by conduct 45 
found in the house of an acensed person 64 
po;>t marks on, 101 
proof of posting of 101 
LEX rORI 

evidence applicable in that of, 3 
LIBEL 

meaning of words so action for 9 
opinion to prove innuendoes of 9 
proof that referred to plaintifl 9 

local government 

sanction proof of 311 i 
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M 

MAGISTRATr 

actosM nerd no* be warned b> ISI 
confession in presence of while in police cuitody IM 
dntvoi when recording confession I3S 
not compelled to disclose lourte of hts information IHi) 
not compelled to answer qnestions as to hn conduct in court 37^ 
of Natjs-e States are included in the term ICO 
pronouncing on medical qm^tions without espert assistance, 259 
JfALICr 

admi'sibilitj of facts shewing &2 
MAPS 

statements of facts mad* in published 239 
MARGIVAI NOTFS 

cannot be refem d to for construing Acts 2 
MARK 

and signature 30 j 
MARRIAGF 

birth during conclusive proof of legitimacy 350 
communications during are privileged 377 
may be proved bv persons present 326 

MATTI R 

required by Uw to be reduced to writing evidence of 333 
MATTI RS BEFORE tT 
meaning of II 

MAY PRESUME 

existence of certain facts by court J3I 
meanini, of 17 

MECHANICS 

opinion of .’50 

MEDICAL QUESTIONS 

magistrate pronouncing cjeoion on without expert assistance 255 
MEDICAL 3\ITNrSS 

form of the questions to 257 
opinion of 253 258 
vafue of the evidence of '’./A 
worKs isolated extracts from 283 

ME510RANDUM OF AGREEMENT 

parole evidence to prove additional terms S’C 331 

MIND 

facts shewing the existence of anyjitate of 'i2 

MISTAKE 

of fact 09 
of law loo 

510RAL CONVICTION 

rules ol evidence cannot be departed from because of 13 
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P 

PALM TMPKESSIONS 239 
PARTY 

to d proceeding, inculdcs the accused persons in a cumtnal proceeding 37. 
PENAL CODF 

burden of proving the case of accused falJs within exceptions of 313 
PERJURY 

number of witnesses required in case 403 

PHOTOGRAPH, 

identification by 55 
of an original 291 

PL^CE 

fiet relevant to fix time or 49 50 
PLEA 

of guilt effect of, 261 
PLIADER 

admission by 281 

asking questions without reasonable grounds convey ng imputation 431, 
432 

confidential communication with 333 

duty of a, in cross exaroiamg witnesses to credit 132 

Judicial notice to be taken ol. S82 

not compelled to disclose professional eommumcatios 363 

privilege of. with regard to professional eommusication 361 

IOLICE 

admission to JC6 
confession to, not evidence, 153 
confession made while in custody of 15C 
costodyot, 1S7 159 

how much of information received from accused, by, may be 
proved. 170 

TDcanmg of the expression "police officer", 151 

police officer not compelled to discl<x« the source of information. 380. 
statement made by accused while in custody of 150 
who arc officers 151 

POLICE DIARIES 

refreshing memory by, 455 
use of, 418 

POLICE OFFICERS, 
mcamng of, 16l 

POSSESSION. 

exclusise. 358 359 
m joint Hindu family 360 
of husband and wife, 361 
recent, of the fruits of crime, 355-J57 
POSTING or LETTERS, 

Presumption ansiQg from proof of, 101 



IN*DD\ 


195 


rOST XfARK 

oa letters evidence of pfMtinjj 101 
POWXR 

of asvbvjr or jary to put <juevt»on« 450 
of jodgc to pot cjneitioni 45S 
of judpe to order proiluction 4'9 
PREWIRLE 

object and scofK of 1 
of Indnn Evidence Act 1 

PREPARATION 
evidence of 3e 
PRESUMPTION 

affecting proof 17 
as to accomplice 30G 

boots of reference 320 

certified copies of foreign judicial records 313 
charts 320 

collection of laws and reports 310 
common course of business 3s>l 
criminal ca«cv II 
date of amval of letter 101 

document admissible in England or Ireland without proof f 
signature 318 

documents called for and not produced 320 

purporting to be record of evidence 31’ 
thirty years old 3.0 
due execution of documents 320 


317 


knowledge from access to 47 
letter sent to post office 101 
life and death 319 

maps and plans made by authority of Govt 318 
newspaper 317 
official acts 351 
of fact 17 
of law 18 


may presume meaning of 17 
shall presume meaning of, 17 

PREVIOUS ATTEMPTS 

relevancy of fac*s showing 74 
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PREVIOUS CONVICTIOV 

accused b admission will not prove 324 

admissibility of 276 277 

evidence of when may be put 10 276 

js relevant as evidence of bad character 276 

may be proved when witness denies 412 

mode of proving 278 

relevancy of *75 

PRE\ lOUS DEPOSITION 
admi sibility of 3)4 
condition under which ibretevint 2*1 
when relevmt 221 

I RFVIOUS ST\TE\)E\T 

cannot be used for corroboration 42S 
in police diaries 424 
may be used to contradict a witness 422 
to corroborate a witness 441 
to disaedit a witness 430 

mode of contradicting previous verbal statement.* 422 423 

mode of contradicting a witness by recorded U/S 102 Cr P Code 421 

verbal 425 

witness can be cross examined on 424 
evidence 423 

PRlMARIi 

documents must be proved by 289 
meaning of 20 

PRINTED COPIES 

when ^dmlsa|ble 29J 

as primary evidence of poblicatio** 201 
as secondary evidence 203 

PRIVILEGE 

of Judges and Magistrates 375 

witnesses m answering ({uestioas 387 

With regard to hrs title deeds 380 

PRIVILEGED COMMUNICATION 
as to ^tate affairs 378 
between legal adviser and client 3SI 


PROBABILITY 

to be looked into in weighing ora) evidence 280 

PROCEEDINGS 

judicial meaning of 4 

of legislatures how to be proved 310 

of municipal body how to be provde 311 

I UOEESSIONAL COMMUNICATON 
pnvilegcd 381 382 
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rncoi 

t(5mi«. i^’n <li«{#nsinR with 551 

hy do<T>mcnt-uy evidence 591 
omlfMlfocr 585 
publ c record 135 
«ecc ndiry evjdcOw 595 
conclu»ne 17 
/art« retji inng no 580 
in oTirninal cases II 

no parti ular number of witnesses required for 403 
of confession 83 
conusdelcti 15 
custom 71 271 


cieatal and physical conditions 78 
previous eonvictioo 278 
public document 3 0 
signature SO** 

tran mission and identity of incriminating exhibits 88^ 


I in criminal cases 11 1 


PROSECUTION 

burden of proof lies 

PROVED 

meaning of 

PUBLIC DOCUMENTS 
certified copies of 309 
decrees etc 300 
depo itions of witnesses 30C 
infgrtnation recorded by a police officer 300 
in j roof of the contents of 309 
juspection of 307 
meaning of 305 
official registers 300 
petition of compromise 300 
plaints and written statements 300 
pleadings 30G 
proof of 309 

, other official documents 310 311 

record of confession 306 
report by an officer of court 300 
, a police officer 306 

what are 305 
what are not 300, 

PUBLIC MEETING mb 

resolutions of may be prosed by persons prorsn^ 328 

PUBLIC OFFICER 
definition of 306 
records of acts of 308 


PUBLIC RECORD 
relevancy of entr e 


a 23S 
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o 

9\ 1 SI loss 

1 V ]u<t"e 4 > • 

part\ bj of cross examination to 1 is own witness when 
hostile 4!( 

court mav draw inference from witne»s s refosil to answer 4 ’S 
forbid insulting or annoyirtg 411 
to deci Ic w hat are proper and improper 437 
liita t f counsel in puttmtr in cross-eimmination 431 
impripor not to be asked without reasonable grounds 4J7, 
lealing meaning of 418 

ma} be asked in cross exarmnation 421 
when court maj allowr 418 
when must not be asked 418 
presumption from refusal to answer 428 

procedure of court when are asked without reasonable grounds 430 
when witness sha’l be compelled to answer incnnimatmg 38< 


evidence that prosecutrix is of generally immoral character may be 
gisea in a trial for 443 

relevancy of statements of woman soon after commission of the 
alleged 38 33 

REAL 

evidence meaning of 10 385 
production of articles 285 390 

REASONABLE DOUBT 

accused entitled to the benefit of 15 

RE FXAIIIN ATION 

introduction of any new matter ID 4>7 
meaning of 410 
object of 415 
ofsvitnesses 408 41G 

to what matters should be directed 408 4ir 

RFFFHENCr 

to the history of legislation I 
illustrations 2 
marginal notes 2 
proceedings of legislature 3 


449 


from barnster s brief 455 

dying dec]ar^tlon 4’i5 
notes 454 
police dury 455 

post mortem ex-imination re|ort 45 , 
privileged document 453 

right of opposite party to cross examine in rises of 449 454, 

when allowable 450 432, 
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pn-.-r>p‘; 1 f-n-i (r>an\urt 4;s 

In linCHnxnl* cillf \ for T.*" 

J\r) f% 1 V.icp X 1 ct to pf«*luci tfocumcnts, -‘'’(5. 

KCCI^sTI 15 

»rtn-» «l >-0 J3". 

• 11'rf>n\irtj»-i can !■ iro\c«l J>\ tcrtiricd ctpu' mC 

KEL.\nii\sHn 

opmi na'to »'Lrn flcvinl 272 
‘"at-r-rri rrJatiti^ I of 27.* 

nELL\ \M ^ 
drfritim of C 

rud>'n«»'ma\ ci%ft» of latH drtlirrd to f c fil< %ant l‘> 
oJ ai]nu»,ion« f/»| 

<f ehanctcr 27'» 

• f'T IIOMB5 in •.ixliscqucnt procteclitig the truth 

nf fails ilirffin jiatrd ‘21 212 
. fondii't .turn t arts 11 
. cr nf»"iori-. |<I7 

laii'-d l,\ indiicrnu n* trrdci int IHT 144 ItC' 
in jxiliic cusMxIs l'»7 
u( <<> a<ruv>i| |H1 
t'l-olm 111. 

iiiKlrr prumix of I7U liui 

rntrirs m tionk^ (( account 2*i2 
III (luMii r(u>rd 23& 

•I rxisir-ne cj( *n\ jiKivincnt or order 24t 

■ -if a'uiirse of buMncss llMi 

f-irl j unstitutiii' stHte of thiiiRi iinilcr which fait in is»ue or rek 
vant fact* iiap|>ened 2** Mi 
fiifmini< part of the tame tran\actiun 21 24 
i( inconsisti nt with in\ fact ii> i%’>u« or nlivant fact o7 
in rebuttal 4? II 

i! It makes the txisfeocc or non exis»cncc of a refennt fut 
probable (17 

if It -.upports or 13 inconsistent with opinions of exiscrts 2V> 
luccssarv to explain or introduce relevant facts 47 49 fil 
>1 III relationship 4S 

■ 11 lien nghf or custom in «{«est«>n 71 

which are the occasion cause or effect of facts in i»»ue 
relevant facts 29 Ji> 

which afford an opportunity for the occurrence of facts in issue. 
29 30 


grtiiintls of opii 
judgments 24 1 


iisfence of state ot mind or of bod> or feeling 

72 

otive prepsration and conduct II 


/ 
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RELEVANCY—CW 

>1 .. relating to matters of public nature, 244 

„ opiruon of experts, 249 

.. ., ., as to handwriting, 269 

.. .. .. as to relationship 272 

,, oral admission as to contents of documents, 294 

,, statements as to facts of a public nature 240 

.. M in law books. 240*241 

.. > in maps, charts, and plans, 23S 

>• M of any law, 240 

» .. of deceased persons or persons who cannot be found 20U 

RELEVANT, 
meaning of, 6 
means admissible, 9 

REPEAL, 

of enactments by Act, 4 
provisions not affected by, 4 5 

REPUTE, 

evidence of, 276 

when admissible, 276, 277 

REPUTATION, 
evidence of, 279 
general what is. 279 

iscludes both character and disposition, 279 

RES GESTAE, 

admissibility of statements as part of 28 
meaning of, 24 • 

RESEMBLANCE, 

admissibility of evidence of, in patermts, ^7 
REVENUE OFFICFR, 
meaning of, 380. 

RULES, 

judicial notice of, having force of law, 281 

s 

SCIENCE OR ART, 

court may resort to books of, 287 
opinion of experts on, 269 
what IS, 269. 

SCIENTIFIC TREATISES, 

how to be used by court. 283 

jndicial notice of, 283 

nse of—without expert assistance 283 

SEALS, 

judicial notice of 281 

SEARCH. 

for documents 298 
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EE^Rai LIST 

don not cxdudr Or*) FVidrntr 3?^ 

STCOKDaRY tVlDE^CE 

Q«« when of content* of docutnriit aclniKMl’t' 207,288 

laadnjuoMf*, ?35 

mdodn ccruftrd corie*. 593 

coj>>n nud' from onnnAl by mechanical process 207 
ot compared with the 
loofiterpart' of docntnenis 2*»l 
,. oral accounts fif contents of docuoH nt*« 29f* 

meaning of 293 201 

Ood*prces of 295 

of ongtnal consisting of iiotnerous aicouots ’*’« 2<»t> 
not easily movable iort »'»•> 
proof b) 29'j 29C 300 
relating to <lcK.uoeQts 383 

etifes as to notice to produce before ad<birinc of 30'', 3''1 

••ben admissible 208 390 298 

•hen dnetiment in ^a>>tsr«sion of |'<»«er of «.lb»r i>art> .'I/ 

SPCREC\ 

relevancy of confession nude under promise of IW» 

seditious Meeting 

confeot* of banner etc, 285 
crirt of crowd 2*8 

small presume 

, fDcaoing of 17 

SIG>{ATUUI 

<.omparison of 302 lOf 

Its value 794 

di'iinctiun between itiark and "Wn 
cocKle of piosintr 3')7 
proof of 301 

tORcther rOas be .egarsUd o verbal statements 97 20«. 

SiLPNCb 

admisMorl inferred from << 

SfMlLAH . , a , >«V 

acts showint intention •« Jitioielcdge * 

Spy 

if an avcoii'plicp 10-f • 

STATEMPNTS 


as to cause of diath 


ctvifict declarations 

^.Ufof 211 


K 

ji*n 3U., 
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STATEMENTS—C/rf 

as to matters of piil he and general interest 202 

, admtssihilits of 202 

parts of res gesto: 2C 
relationship 203 

admissible as to particular facts 2it'i 
must be made before the question in dispute 203 
person from whom receivable 203 
personal knowledge unnecessary 202 
b\ a person explaining acts 28S 

hsrvmg common interest 102 
not a witness 201 

valne of 208 2ti<> 
whose conduct IS relevant 288 
a witness who cannot be called 201 221, 
dj mg persons 207 

, persons whose position andliabiUt) it is necessary to prose 102. 
several persons expressing feelings 220 


admissibility of 202 

, contemporaneous not required 210 

, difference between Fnehsh law and 

Indian law 215 

> ground of reception "14 213 

meaning of course of business 217| 
value of 210 
presence of tbe accused 44 
under siiectal circumstances 202 
of accused after occurrence 289 
persons not examined 280 
police officer 289 

witness in absence of accused hear^a) 3'^ I. 
principle of admissibiht} of 207 
shewing good or bad faitb 280 
verbal includes signs 200 

STOLEN* 

goods recent possession of 251 
SURVEY MAP 

admissibility of 238 
as evidence of pcNscSsion 239 
. title 239 

evidential value of 23** 

SUSPICION 

is not proof or evidence 1 f 


T 


TECHMCAl. 


meaning of J23 



JNDIA 


’m 


1111 nu\M, 

in < f nl-i tr 1 iH ^ n 
r"^utni in’ 1 uiUi ri I •»' 1 t II 
»hich th- «fi II f .* *1 

iru r.llM HU Ml 1 . 

rr^‘UfnflKn t , 3ji> 

THLMB IM! HI "blON 

of'inion nf exj>^rt . n - '> to* 
laViri" ol inloirt .‘‘T 
Nalu" «f 

TITI r Dt LDS 

rrn> 3 uctl n</ .IWIMH '« * I -»Tt\ IS! 

, of in !■ tvin l"^! 
Tn\CKEH S I \ IDLS( I 
lalueof 

TR.\NS^CTroN 

facts foTOiu I irt 
TREATISL'* 

05 im n jf' Xpert >. xpre led lo any -•* 


\OLUNTEEIlING LVIprSCh 

passages should bt sUiick out. III 


WAIVER 

Wire 


,minal < aic of the right of > je<-t on . 
initations during maTTiagtf 1*7 


approver 17 I. 

assessor 377 

Wind and ilUteratu 4^1 

bnbnd 43'l ^ 

cannot be found 221 2-5 —* 

chtracter ”/ 113 I lH 

child 3C0 


ccmpetenc"of 41') 
court may forbi i in 


idccent and •ei» 


•HIy 


question-) fo 
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•WITNESS—C«. 

Cross-examinatioQ of. 408, 412 
„ , one 3 own. 435 

, , called to produce a document 417 

dead, 221, 226 


drunk 371 
dumb 368 

duty of to refresh memory 462 453 
dying before cross-examination 416 
evidence of as to matters in uritiog, 43U 
examination in chief of, 407 411 

, ,, by mistake 413. 

for prosecution and defence making divergent statements 14 
former statement of may be proved to corroborate later testimony 


fcept out of tlie way by adverse party £S7 £2$ 
lawyers as 374 

liable to be cross-examined 413 

may be^crMs-examined as to previous etatexneat in writing 422 

, ’ ■ in the 

not liable to be cross examined 413 
number of, 403 
on oath or affirmation, 370 
opinion of 6 

order of examination of, 408 
.. , production and examination of 404 406 


,. by way of cross-exanunation put to, 435 
, intended to insult or annoy. 431 
„ not to be asked to without reasonable grounds 430 
, pnt to by Judge 390 
re-examination of'406 416 

should be stopped by Court from giving inadmissible evidence 4 iO 
to character, 417 

vatne of the evidence of—when nocrois-exanuoation 231 
who may testify 368 ' 

whose attendance cannot be croenred without delay and expense, 
228 229 




